From: BrownScott, Jennifer

To: Manabe, Thomas

Subject: Re: ACTION - Please Review - Fwd: Dawley Tidelands Swap?
Date: Wednesday, November 14, 2018 4:56:57 PM

Attachments: N Dungeness Bay Deed to US Fish and Wildlife.pdf

DNG 05-244-1 DNGLand Status Map 080714.pdf

Sorry for the delay. I have been eyeballs deep in EPAPs. I have not discussed any
possible exchange with the State. There are several potential options for swapping
different portions of Dawley Unit. Here are some options that I would explore if it was
legal to do so:

e The tidelands to DNR for tidelands in Dungeness Bay (this is the most time
sensitive exchange as it may have bearing on an ACE permitting issue)

e The acreage on the north side of the highway to State Parks as an extension of
Sequim Bay State Park

e The acreage on the south side of the highway to DNR or WDFW.

The Use Easement Deed (not really a deed) for the tidelands in Dungeness Bay is
attached. The tidelands are the area in red on the attached land status map (obviously
we would be looking to swap a small portion of those tidelands for the Dawley
tidelands.

Give me a call if it would help to discuss.
Hope this all helps,
Jennifer

Jennifer Brown-Scott

Refuge Manager

Washington Maritime NWRC
715 Holgerson Rd

Sequim, WA 98382

office: (360) 457-8451 ext.22
fax: (360) 457-9778

~~Dungeness NWR~Protection Island NWR~San Juan Islands NWR~~
~~Copalis NWR~Flattery Rocks NWR~Quillayute Needles NWR~~

On Thu, Nov 8, 2018 at 8:29 AM Manabe, Thomas <thomas manabe@fws.gov> wrote:

Jennifer:
I am looking into exchange issues with the Dawley Tract at Dungeness.

Might have to go to the Regional Solicitor to see about that language in
their deed to the Service.

If you can also send me a map of the State properties that could be part of
an exchange I could check those out too. I am thinking that State Parks and
Dept of Natural Resources may be involved and they have different rules &
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DEED—SECOND CLASS TIDE OR SHORE LANDS sold subsequent to June %, 1911,

8. F. No. 485—8-41—1M. 23039.

State of Washington

. IN CONSIDERATION of - - Seetion 152, Chapter 255, laws of 1927 Bxtiors,

dmbex .and assigns, the following described tide coxshume lands of the second class, as defined by Chapter 255 of the Session Laws

of 1927, situate in Clallam “ County, Washington, to-wit:

H B T 1 . . . 1

_ : A

All tida lands of the ‘Second class owned by the State of Washing-
ton, situate in front of, adjacent to or abutting upon the following des-
cribed ‘uplands in township 31 north, range 4 west, W. M.

Lots 1, 2, 3 and 4, section 13, with a frontage of 156, 35 11neal
chains, more’or 1ess, also '

Lot 1;- section 14, with a frontage of 30 18 lineal chains, more
or less; also

Lot 1, section 22, with a frontage of 54.21 lineal chains, more H
or less; also

Lots 1, 2 and 3, section 23, with & rrontage of’ 179 28 lineal '
chains, more or less; also

Lots 1, 2, 3, L, and 5, sectlon 24, with a frontage of 258. 35 1lin-
eal chains, more or less; also

Lot 5, section 25, with a frontage of 40.93 lineal chains, more
or less; also - .

Lot 2, section 26, except the tlde lands included in a-.deed from !
the State of Washington to Don H. Palmer, issued February 26, 1930, under b
application No. 7609 and except.the tide lends included in a tract of N
oyster land deeded by the State of Washington to San Juén Farm Associa- b
tion, December 23, 1931, under application No. 9396, with a frontage of ;

.47.53 lineal chains, more or less; also

Lot 3, section 26, with a frontage of 5.00 lineal chains, more or
less; also R

The E} in width of the John Thornton Donation Claim No. 38, in -
section 26, with a frontage of 20.29 lineal chains, more or less; also : :

The C: M. Bradshaw Donation Claim No. 39, in sections 26 and 27,
except the west 330 feet of the east 1684.39 feet thereof, with a front- :
1 age of 34.59 lineal chains, more or less; also |
E Lots 5, 6 end 7 and the northwesterly side of lot 4, section 27, .
g with a frontage of 174.63 lineal chains, more or less; also 3
Lots 1 and 2, section 18, township 31 north, range 3 west, W. M.,
with & frontage of 149.66 lineal chains, more or less.
The above described tide lands are conveyed under the provislons
‘of section 152 of Chapter 255 of the Session Laws of 1927.

I
| NOTE:
i ' The above described tide lands have a total frontage of 1151

lineal chains, more or less.

The above descnbed lands are sold subject to.all the provisions of Chapter 312 of the ‘Session Laws of 1927, to which reference is hereby made, and

- which shall be as binding upon the grantee and any successor in interest of said grantee as.though set out at length herein.

“The grantor hereby expressly saves, excepts and reserves out of the grant hereby made, unto itself, its successors and assigns forever, all oils, guses,
coal, ores, minerals and fossils of every name, kind or description, and which may be in or upon said lands above described, or any part thereof, and the right

to e:cplare the same for such oil, gases, coal, ores, minerals.and fossils; and it also hereby expressly saves and reserves out a;f the grant hereby made, unto itself,

its successors and assigns foreuer the right to enter by itself, its agents, attorneys and servants upon said lands or any part or parts thereof, at any and all
times, for the purpose of opening, developing and working mines thereon, and taking out and removing therefrom all such oils, gases, coal, ores, minerals and
fossils, and to that end it further expressly reserves out of the grant hereby .made, unto itself, its successors and assigns forever, the right bz/ its or, their.agents,
servants and attorneys at any and all times to erect, construct, maintain and use all suck buildings, machinery, roads and fmlroads sink such shafts, remove
such soil, and to remain on said lands or any part” thereof for the business of mining and to occupy as much of said land as may be necessary or convenient for
the succeasful prosecution of such mining business hereby expressly reservmg to :tself, its successors and asslgns, as afo‘resatd generally all rights’ and powers
in, to and over said lands, whether herein expressed or not, to render b of
the property and rights hereby expressly reserved”: Promded, That no rights shall be exercised under this rese'rvanan by the state, it SuUCCessoTs oT assigns,
until provision has been made by the state, its successors or assigns to pay to the owner of the land upon which the rights herein reserved to the state, its
successors or assigns are sought to be exercised, full payment for all damages sustained by said owner, by reason of entering upon said land.

TO HAVE AND TO HOLD the said pre’misés, with their appurtenances, unto.the said
United States of America Fish e

Life Service, its successors Ra5% and assigns, forever.

i . WITNESS, The Sedl of the State, affixed this..... 2980 .

day of. May. : 194.3.

[Sear]

et {8). . Artnur B. Langlie

Governor.

Attest:
Deed No. 18251 o
. TR (s)_.Belle Reeves

App. No. 10585 - . Secretary of State. -
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regs could affect an exchange.
Thanks!
Tom

(i am teleworking a bit these days, easiest way to contact me is via email)

From: "BrownScott, Jennifer" <jennifer brownscott@fws.gov>
Date: October 23, 2018 at 2:21:50 PM PDT

To: Charles Parrott <charles parrott@fws.gov>

Cec: "Stenvall, Charlie" <charlie stenvall@fws.gov>

Subject: Dawley Tidelands Swap?

I would like to investigate the possibility of swapping the Dawley
tidelands with the State for tidelands adjacent to Dungeness NWR. I
have not yet mentioned this possibility to DNR, because I want to make
sure that we can follow through if they are interested. The Dungeness
Bay tidelands are within the acquisition boundary of the refuge.

When you get a chance, could you let me know if such a swap would be
possible, given the verbiage found in the deed (see below)? If so, would
the transfer be burdened by any use limitations?

Dawley Deed Excerpt:

PROVIDING, However, that the use, occupation and operation of the
reservations retained herein shall be subordinate to and subject to such
rules and regulations as may be prescribed by the Secretary of the
Interior

governing the use, occupation, protection, and administration of units of
the national wildlife refuge system under and in compliance with the
provisions

of Section 6 of the Act of February 18, 1929 (45 Stat. 1222), as

amended by Section 301 of the Act of June 15, 1935 (49 Stat. 381).

GRANTOR gives the above described land to be administered as a
contiguous unit, as a part of the national wildlife refuge system, and as

a sanctuary for wildlife, subject to such rules and regulations as the
Secretary of the Interior, through the U.S. Fish and Wildlife Service, may
provide.

The above described lands are acquired for administration by the
Secretary of the Interior through the United States Fish and Wildlife

Service.

TO HAVE AND TO HOLD the above described property unto the United
States of America and its assigns in fee simple forever.

The Grantor aforesaid does hereby covenant with the United States
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of America that he will forever warrant and defend the title to the above
described lands against all lawful claims whatsoever and that the same
are

free and clear of all liens and encumbrances, except as herein stated.

Thanks,
Jennifer

Jennifer Brown-Scott
Refuge Manager
Washington Maritime NWRC

715 Holgerson Rd

Sequim, WA 98382

office: (360) 457-8451 ext.22
fax: (360) 457-9778

~~Dungeness NWR~Protection Island NWR~San Juan Islands NWR~~
~~Copalis NWR~Flattery Rocks NWR~Quillayute Needles NWR~~

On Thu, Aug 30, 2018 at 9:22 AM Parrott, Charles <charles parrott@fws.gov>

wrote:
Those considerations would usually go into the Service's decision to pursue the acquisition or
not. In some cases, properties are dropped on us (FSA, Congressional Mandates, and such) and
we simply don't have a choice. However, contaminant surveys are required before all
acquisition (and NEPA) and those "tools" have been used in the past to prevent acceptance of
property. But, historically, the Service seems to have very open to acquiring more land
regardless of the liabilities.

A land exchange would be the best course of action in my opinion. There is a process for that
and we would need to reach out to the owner of the property(ies) we want to float the idea.
Third party deals are not unheard of but certainly uncommon and more complicated. I'd be
happy to to chat more about the process.

I doubt there would be language that prohibits disposal but we would need to check the
acquisition file. Typically, that type of reservation is only allowable if we don't plan to do
anything in with the property. Again, it's not unheard of but certainly discouraged by our
Solicitor's Office. I can inquire as to the tract and see if Tom can look into whether there is such
a reservation.

- Charlie

911 NE [1th Ave, Portland. OR 97232
OFFICE (503
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On Thu, Aug 30, 2018 at 9:03 AM, Charlie Stenvall

<charlie stenvall@fws.gov> wrote:
Charlie- another question for you on WA maritime. Does, in the evaluation
of a piece of property, the liabilities such as derelict building, contaminates
etc get figured in the overall value? We have a tract called the Dolly / Dahli
(not sure how it’s spelled) that is approximately 140 acres. It’s a valuable
property due to its location on the water but it serves no purpose in terms of
meeting refuge goals. We’d like to explore a land exchange for either the
state ownership on protection island or property adjacent to Dungeness
proper. It may take a third party to buy our tract and purchase a property
that meets our needs. In addition as the landowner wanted the property to be
in FWS ownership- I’m uncertain if there is language that prohibits us from
disposing of it. Inquiring minds want to know

Charlie
Sent from my iPhone

On Aug 29, 2018, at 12:12 PM, Parrott, Charles
<charles_parrott@fws.gov> wrote:

You are more than welcome. I would note that this may all hinge on the
discovery of that MOU with NPS. It's possible that we did something with
NPS that would transfer jurisdiction. I've check with our cartography folks to
see about the land status mapping and land record system discrepancy. For
some reason, the comment field says that Destruction Island was excluded
from the Refuge but, again, I did not see anything in the file at all and even
found correspondence from 1996 that confirms our management. So,
something could have happened between then and now.

Best,

Charlie Parrott

911 NE [1th Ave, Portland. OR 97232
QOFFICE (503

On Wed, Aug 29, 2018 at 12:09 PM, BrownScott, Jennifer
<jennifer brownscott@fws.gov> wrote:

Thank you for your quick interpretation of Destruction
Island jurisdiction - it is very helpful.

-jennifer
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Jennifer Brown-Scott
Refuge Manager
Washington Maritime NWRC

715 Holgerson Rd

Sequim, WA 98382

office: (360) 457-8451 ext.22
fax: (360) 457-9778

~~Dungeness NWR~Protection Island NWR~San Juan
Islands NWR~~

~~Copalis NWR~Flattery Rocks NWR~Quillayute Needles
NWR~~

On Wed, Aug 29, 2018 at 11:56 AM, Parrott, Charles
<charles parrott@fws.gov> wrote:

Jennifer,

I'm going to give you my take on the situation that I just researched for
only the last hour. It should be noted that Thomas Manabe and others are
much more aware of the history and have made similar attempts to
clarify the situation as far back as 1996.

So, here goes:

The Refuge was established in 1907 and seemed to include Destruction
Island at the time. There was some discussion that Destruction Island
may not have been included (the map was pretty bad) but subsequent
correspondence and memoranda from BLM indicate that Destruction
Island was part of the "Quillayute Needles Reservation," now National
Wildlife Refuge. USFWS's interest is subject to a 1866 reservation to the
US Lighthouse Service (now USCG) for the lighthouse and there is a
1992 MOU between USFWS and USCG for operation of the Destruction
Island lighthouse, among other lighthouses.

So, now from stage left comes NPS on the scene. Correspondence on the
issues involving NPS are as recent as August 6, 2018 relating to two
Public Laws from 1986 and 1987, where NPS was first introduced as far
as I can tell. The 1986 legislation modified/expanded the boundary of the
Olympic National Park to include what seems to be Destruction Island.
I've emphasized the term "boundary” because I think the term was
importantly missed or not understood in recent analysis. The 1987
legislation confirmed the existence and management of the Refuge, as a
Refuge.

On August 7, 2018, Rick Wagner, NPS, explained that the 1987
legislation intended for law enforcement actions to be available to NPS
by MOU with USFWS but, I believe, Rick goes too far to say that the
NPS is "still responsible for the law enforcement." By my assessment,
nothing in the 1986 legislation supersedes the Refuge establishment or
the USFWS management of Destruction Island. The 1987 legislation
explicitly makes that clear as well (which probably came about because
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of this very same confusion we're still talking about). Going back to the
"boundary" distinction, the 1986 legislation expanded the NPS boundary
which, I presume like our own boundaries, does not necessarily mean
that management/jurisdiction is established over everything within those
boundaries. These are "acquisition boundaries" and that is made clear
from Sec 3 of the same legislation which authorized NPS to acquire
interests within the new boundary. So, in this case, it just appears that
USFWS and NPS have overlapping acquisition boundaries but that there
was no transfer of federal jurisdiction. I don't imagine this is uncommon
since we routinely own land next to other Federal partners' holdings.
That being said, the 1987 legislation did require USFWS and NPS to
enter into an MOU for "law enforcement assistance." I can hardly
understand how that can be interpreted as NPS having full responsibility
for law enforcement, although I have not seen the MOU.

So, from my perspective, USFWS owns and should be managing
Destruction Island as part of the Refuge System, subject to the USCG
lighthouse reservation pursuant to the MOU, which we have a copy of,
and with law enforcement assistance from NPS pursuant to an MOU,
which we should find a copy of.

Of course we may need solicitor input on this in light of the fact that this
is an ongoing issue and we should reach a final resolution as definitively
as possible. What complicates things even more is that the USFWS land
status maps/land record system seems to have a really wacky concept of
the Refuge lands. This will also need to be corrected or clarified.

Best,

Charlie Parrott

911 NE 11th Ave. Portland. OR 97232
OFFICE (503

On Wed, Aug 29, 2018 at 10:40 AM, BrownScott, Jennifer
<jennifer_brownscott@fws.gov> wrote:
Charlie Stenvall suggested that I contact you
regarding our authority/jurisdiction on Destruction
Island. Do we "own" the island, or does the Coast
Guard (or NPS)? Do we have primary, secondary, or
no jurisdiction on the island?

We have been asked by one of our partners to
remove European Hare from the island and need to
clarify our jurisdiction, so we know if we have a role
in such a process.

Thank you,
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Jennifer

Jennifer Brown-Scott
Refuge Manager
Washington Maritime NWRC

715 Holgerson Rd

Sequim, WA 98382
office: (360) 457-8451 ext.22

fax: (360) 457-9778

~~Dungeness NWR~Protection Island NWR~San Juan
Islands NWR~~

~~Copalis NWR~Flattery Rocks NWR~Quillayute
Needles NWR~~
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