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Subject: With map - Re: Drafted BP
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Morning Hugh/Nanette,

Apologies but | realized this morning the BP should probably include a map. So attached is
this version.

Thanks and please take care,
Christine

Christine Ogura

Acting Regional Chief, National Wildlife Refuge System

U.S. Fish and Wildlife Service

Pacific Region 1 (American Samoa, Guam, Hawaii, Idaho, Northern Mariana Islands, Oregon, Washington)
911 NE 11th Avenue, 4E

Portland, OR 97232

Phone: 503-231-6214

Cell: 503-913-8027

Email: christine_ogura@fws.gov
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From: Ogura, Christine

Sent: Tuesday, October 25, 2022 10:26 PM

To: Morrison, Hugh R <hugh_morrison@fws.gov>; Seto, Nanette <nanette_seto@fws.gov>
Subject: Drafted BP

Hugh/Nanette,

Attached is the drafted BP. Per my previous email, this may not be the draft you were
expecting. Let me know if have any questions and/or if | can provide anything additional for
your consideration.
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[bookmark: Meetingdate]DATE:	October 26, 2022



TO: 	Martha Williams, Director, U.S. Fish and Wildlife Service



FROM:	Hugh Morrison, Acting Regional Director, Pacific Region 1



SUBJECT:	BPX: Oyster Farming Proposal by the Jamestown S’Klallam Tribe within the Boundary of Dungeness National Wildlife Refuge – An Update and Next Steps



I. [bookmark: Keyfacts]STATEMENT OF ISSUE/KEY FACTS

Since 2015, the U.S. Fish and Wildlife Service (Service) has been in discussions with the Jamestown S’Klallam Tribe (Tribe) regarding their desire to establish oyster farming within the Dungeness National Wildlife Refuge (Refuge).  The Service has been working with the Tribe to try to adapt the proposed operations to minimize wildlife impacts (e.g., different times of the year, different methods that require less intensive management, different locations, etc.). The Tribe’s current proposal includes 80,000 oyster bags in 34 acres which require multiple visits each month throughout the year.  However, the proposed use area is closed from October 1 to May 14 for use by tens of thousands of migrating and wintering waterfowl of local, regional, and international importance.  The proposed use area is not owned by the Service, but is an easement deed from the State of Washington.  The Washington Department of Natural Resources has issued a lease to the Tribe for oyster farming in the proposed area.  Additionally, the Tribe has acquired other permits from the county and the Army Corps of Engineers (ACOE) for this activity.  The final authorization needed is from the Service. Service policy and the provisions of the National Wildlife Refuge Improvement Act require a Refuge Manager determination of whether proposed uses are compatible with the purposes of the Refuge (i.e., Compatibility Determination).  The drafted CD for access to the leased area finds the use incompatible. However, with the issuance of Secretarial Order 3403, Service policy and provisions of the National Wildlife Refuge Improvement Act were reconsidered through several SOL memos and a draft Options Memorandum to determine next steps for determining the proposed use of oyster farming within the Refuge and expanding the range of options to consider.  



II. BACKGROUND AND FWS POSITION

Two SOL memos (6/15/16 and 7/13/21) address the Service’s legal authority to regulate uses in the easement deed area and any leases issued by the State.  Two additional SOL memos (1/13/22 and 9/26/22) reviewed our legal authorities to regulate the use through SO 3403.  Additionally, a 4.4.22 draft Options Memorandum also looked at options to consider for managing this proposed use through SO 3403. All of these documents revolved around analysis of treaty rights, property rights, our legal authorities and our discretion for decision-making.  The analysis put forth by all of these documents has not resulted in a clear path forward on this decision.  There is legal risk for all the options proposed. For example, in the draft Options Memorandum, it concluded that the Service cannot allow the proposed activity unless the entirety of the oyster farming operation within the Refuge boundary is found compatible with Refuge purposes.  However, though the Shellfish Settlement Agreement in U.S. v. Washington (2007) determined that the Tribe has no Treaty Right concerning shell fishing in the lease area; two of the SOL memos outline that a case could be made on the Tribe’s history of shell fishing and shellfish trading in this area as well as the lease re-establishing a pre-existing property right, that the Tribe has a treaty right.  CD does not apply when there is a treaty right.  Should a decision be made on this analysis, it would lead to implications for other refuges across the country as well.  



III. POSITION OF AFFECTED PARTIES/PUBLIC LANDS AFFECTED

Jamestown S’Klallam Tribe has been involved in the permitting process for this operation since 2015.  The Tribe believes they have a treaty right for the proposed cultivation and harvest of shellfish, that no compatibility determination is necessary, and that wildlife impacts associated with access to their lease and operations will be limited.  The Tribe submitted a draft Letter of Agreement to the Service in February 2022 outlining acknowledgement by both parties of treaty rights, obligations, and commitments to authorize the commercial oyster farming operation.  The Tribe has also reached out to the Department’s Solicitors and to BIA.  



Clallam and Jefferson County residents and multiple non-governmental organizations (NGO) provided comment to the ACOE, Clallam County, and WA Department of Ecology permit processes.  Most comments were in opposition to the commercial oyster farm.  Many residents stated concern over the proposed location in a National Wildlife Refuge and importance of the area for migrating and wintering birds. In October 2021, a local NGO organized a five-hour protest at the Refuge entrance that received media attention and featured a speaker formerly with the Smithsonian Institute.  Participants were encouraged to email the Region to express opposition to authorizing the use on the Refuge.



The ACOE has fulfilled a FOIA request from an environmental organization for their administrative file.  The Service is also responding to a FOIA request received in November 2021 from the Tribe to provide copies of all email, records, and correspondence related to the Tribe’s Dungeness oyster farm proposal dating back to January 1, 2015. 



IV. POTENTIAL ISSUES

Environmental NGOs have indicated they will seek a legal remedy if the Tribe is permitted to conduct oyster farming operations within the boundary of Dungeness NWR. 



Tribal representatives have suggested that the Tribe is reviewing its legal options if the Service does not approve its proposal.  They have also suggested that they may not wait for the Service’s determination and proceed with their proposed use.  



Depending on how the decision is made on the proposed use and the analysis and reasoning used, if the use is allowed to proceed as currently outlined by the Tribe, there are significant implications not just for Dungeness NWR, but for the National Wildlife Refuge System (NWRS) and Service across the country with regard to maintaining our regulatory authority on proposed uses and easements we have.



V. NEXT STEPS

A meeting with the Tribe is set for 10/28/22 to discuss their proposed use at the Refuge.  The expectation is that Service will have a determination for them.  Weighing the legal risk for all proposed options, our legal authorities, the missions of both the Service and the NWRS, the recommendation is to offer one more opportunity to identify ways in which the Service and the Tribe can find a path forward together.  We will ask the Tribe if they see any other options, including the potential modification of their proposed oystering operations.  



If there is no change, we would share the conclusion that a Compatibility Determination is necessary.  We anticipate the Tribe will not agree with our conclusion and they may do one of the following:

· Proceed with the activity

· Appeal to the Department our conclusion

· Proceed with a lawsuit.  



Though none of these outcomes are ideal, the less ideal option would be opening the Service up for considerable legal risk and precedence setting decision by allowing this use to occur without going through a Compatibility Determination.   



Prepared by: Hugh Morrison, Acting Regional Director, Pacific Region 1

 ☒ FYI     or     ☐ Requested by: N/A 

[bookmark: _Hlk21595398] ☒ Prepared for a meeting: 10/27/22 with DOI leadership (FWP and BIA)

Does this involve, directly or tangentially, any Director’s Office recusals? ☐ Yes  ☒ No

If yes, please identify: 
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Thanks and please take care,
Christine

Christine Ogura

Acting Regional Chief, National Wildlife Refuge System

U.S. Fish and Wildlife Service

Pacific Region 1 (American Samoa, Guam, Hawaii, Idaho, Northern Mariana Islands, Oregon, Washington)
911 NE 11th Avenue, 4E

Portland, OR 97232

Phone: 503-231-6214

Cell: 503-913-8027

Email: christine_ogura@fws.gov
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