From: BrownScott, Jennifer

To: Ogura, Christine; Stenvall, Charlie

Subject: Re: By noon today - Re: draft BP and response letter
Date: Tuesday, October 5, 2021 12:53:18 PM
Attachments: Outlook-w3201gzr.png

Outlook-ik15pibw.png
Fishing, Tribal CD 2013.pdf

The 2007 lease was issued to Jamestown S'Klallam Tribe. He is thinking of a previous lease
term.

The 2013 "Fishing, Other, Tribal" CD is attached. It does not mention shellfish harvest or
aquaculture.

The CD for recreational fishing does specifically mention shellfishing.

-jennifer

Jennifer Brown-Scott

Project Leader

Washington Maritime National Wildlife Refuge Complex
715 Holgerson Road

Sequim, WA 98382

(360) 457-8451

~~Dungeness NWR~Protection Island NWR~San Juan Islands NWR~Copalis NWR~Flattery Rocks
NWR~Quillayute Needles NWR~~

From: Ogura, Christine <christine_ogura@fws.gov>

Sent: Tuesday, October 5, 2021 12:28 PM

To: Stenvall, Charlie <charlie_stenvall@fws.gov>

Cc: BrownScott, Jennifer <jennifer_brownScott@fws.gov>
Subject: Re: By noon today - Re: draft BP and response letter

Thanks. Have amended accordingly with edits below. Frank also reviewed so going over his
edits now. Two questions from Frank's edits to clarify before | finalize:

e Sentence about prior lease issued to theTribe with closure requirements - Frank's
question "My understanding without going back to look at the prior deed was that it
was issued to someone else and then bought by the Tribe during the lease term. | may
not have that correct, but if so, “issued to the Tribe” is incorrect. "

e For CCP reference: Wasn’t there a separate CD relating to tribal treaty
shellfishing/fishing in the area (not aquaculture)?
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Dungeness National Wildlife Refuge Comprehensive Conservation Plan

Compatibility Determination

Use: Fishing, Other, Tribal

Refuge Name: Dungeness National Wildlife Refuge

County and State: Clallam County, Washington

Establishing and Acquisition Authorities:

Executive Order 2123, Dungeness Spit Reservation for Protection of Native Birds, signed 20
January 1915

Tidelands of the second class were conveyed to the United State of America, U.S. Fish and
Wildlife Service, from the State of Washington through a permanent easement on May 29,
1943, (Deed No. 18251 App. No. 10585), under the authority described in Section 152,
Chapter 255, State of Washington Laws of 1927.

Fish and Wildlife Act of 1956 (16 U.S.C. 742a-742j) as amended

Refuge Recreation Act of 1962 as amended (16 U.S.C. 460k-460k-4)

Endangered Species Act of 1973

Refuge Purpose(s):

The purposes for the Dungeness NWR have been identified in historic legal documentation
establishing and adding refuge lands. The Refuge was originally established to preserve important
habitat for native birds with refuge purposes specified as follows:

“...as a refuge, preserve, and breeding ground for native birds.” (Executive Order 2123 dated
20 January 1915.

“... suitable for-(1) incidental fish and wildlife-oriented recreational development, (2) the
protection of natural resources, (3) the conservation of endangered species or threatened
species ...” (16 U.S.C. 460k-1)

“... the Secretary ... may accept and use ... real ... property. Such acceptance may be
accomplished under the terms and conditions of restrictive covenants imposed by donors ...”
16 U.S.C. § 460k-2 (Refuge Recreation Act (16 U.S.C. § 460k-460k-4), as amended).

“... to conserve (A) fish or wildlife which are listed as endangered species or threatened
species .... or (B) plants ...” 16 U.S.C. § 1534 (Endangered Species Act of 1973)

“... for the development, advancement, management, conservation, and protection of fish and
wildlife resources ...” 16 U.S.C. § 742f(a)(4) “... for the benefit of the United States Fish and
Wildlife Service, in performing its activities and services. Such acceptance may be subject to
the terms of any restrictive or affirmative covenant, or condition of servitude ...” 16 U.S.C. §
742f(b)(1) (Fish and Wildlife Act of 1956)

In accordance with 601 FW 1, all lands acquired since the original establishment of the Refuge retain
these purposes.

Appendix B. Compatibility Determinations B-31





Dungeness National Wildlife Refuge Comprehensive Conservation Plan

National Wildlife Refuge System Mission:
“The mission of the System is to administer a national network of lands and waters for the
conservation, management, and where appropriate, restoration of the fish, wildlife, and plant
resources and their habitats within the United States for the benefit of present and future
generations of Americans.” (National Wildlife Refuge System Administration Act of 1966 as
amended, 16 U.S.C. 668dd-668ee).

Description of Use:

The S’Klallam and Skokomish Tribes were signatories to the Point-No-Point Treaty with the U.S.
Government in 1855. The S’Klallam tribe today consists of the Jamestown S’Klallam, Lower Elwha
Klallam, and Port Gamble S’Klallam. In accordance with the Treaty, the Tribes retained the right to
fish “at their usual and accustomed places.” The Tribes, in exercising their Treaty rights, fish in
Dungeness Harbor and Bay by set nets or other traditional methods, or by modern or improved
fishing techniques. The U.S. Fish and Wildlife Service recognizes that the Treaty fishing rights
include access to National Wildlife Refuge System lands. This is a treaty right against land owned by
the United States. Access to the Refuge is only open to Tribal members involved in fishing. In 1983,
the USFWS and the three S’Klallam Tribes signed a Letter of Agreement for Management of the
Tribal Fishery on Dungeness National Wildlife Refuge. The Letter of Agreement contained 8
principles of agreement to promote mutual understanding and cooperation between the USFWS and
the Tribes of the Point-No-Point Treaty and to provide for orderly conduct of the fishery on
Dungeness NWR. These principles of agreement are reflected in the stipulations necessary to ensure
compatibility.

Availability of Resources:

The recreational fishing program will not require any new infrastructure or personnel. Administration
of the Tribal fishing program will require coordination with the Point-No-Point Treaty Tribes and
require monitoring and some law enforcement patrols; however refuge staff is in place and capable of
conducting these duties.

Category One Time Expenses Recurring Expenses
Administration- Coordination $1,500

with tribes

Monitoring/Law Enforcement $2,500

Totals $4,000

Anticipated Impacts of the Use(s):

Any Tribal angler activities on the Refuge are and will remain consistent with Tribal guidelines.
Related impacts for fish stocks associated with Tribal fishing in Dungeness Harbor and Bay are
estimated annually and taken into consideration by the State of Washington and Tribes as co-
managers of the fishery in the development of annual fishing agreements and associated regulations.
Because fishing regulations are established to provide a sustainable fish resource, impacts to fish
populations from Tribal fishing activity are expected to be minor.

Additional disturbance will be caused to birds and other wildlife using the open waters and where
fishing will occur. Fishing activities may influence the composition of bird communities, as well as
abundance, and productivity of waterbirds (Bell and Austin 1985, Bouffard 1982, Cooke 1987,
Edwards and Bell 1985, Tydeman 1977). Anglers often fish in shallow, sheltered bays and creeks
that birds prefer, negatively impacting distribution and abundance of waterfowl, grebes, and coots
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(Cooke 1987). Increases in anglers and associated shoreline activity discouraged waterfowl using
otherwise suitable habitat (Jahn and Hunt 1964). Anglers influenced the numbers, behavior, and
diurnal distribution of avian scavengers present at sites in Washington, when compared to non-
fishing days (Knight et al. 1991). Shoreline activities, such as human noise, can cause some birds to
flush and go elsewhere. Tribal members currently may set fires for camping and curing fish and
construct temporary shelters as has been done traditionally. These activities reduce drift wood habitat
on the spit and may result in a wildfire.

Boating associated with fishing can alter bird distribution, reduce use of particular habitats or entire
areas by waterfowl and other water-birds, alter feeding behavior and nutritional status, and cause
premature departure from areas (Knight and Cole 1995). Boating close to shore may disturb harbor
seals hauled out on the beach. Impacts of motorized boating can occur even at low densities, given
their noise, speed, and ability to cover extensive areas in a short amount of time. (See Boating
Compatibility Determination.)

There will be impacts to refuge resources from Tribal fishing. Under the 1983 Letter of Agreement
for Management of the Tribal Fishery on Dungeness NWR, Tribal members are allowed access to
refuge closed areas in exercising their Treaty Rights. Tribal members can camp, collect drift wood
and build fires. These activities result in wildlife displacement, reduce drift wood habitat on the spit
and may result in a wildfire. Boating in support of the Tribal fishery can take place in waters closed
to public use after September 30th if the fishery continues beyond that date. Wildlife species using
these closed areas can be disturbed. In addition avian and marine mammal species may become
entangled in Tribal nets and be injured or die.

Despite the potential impacts that Tribal fishing and supporting activities (boating) can have on
wildlife, impacts to wildlife from allowing fishing are expected to be minor for the following
reasons. In most years, relatively few individuals participate in this fishery. The use is limited in time
usually beginning in mid- September and finishing in late October before we get large numbers of
wintering birds and there is plenty of adjacent sanctuary for disturbed wildlife to escape to. An
additional steelhead fishery occurs from December through February but has resulted in very limited
participation and occurs mostly outside of refuge waters in the vicinity of Cline Spit. Tribal members
must maintain visual contact with their nets and not leave them unattended which reduces the
incidence of bycatch of avian and marine mammal species. Fires are not to be left unattended thus
reducing the likelihood of a wildfire event.

Public Review and Comment:

This compatibility determination was submitted for 90-day public review and comment as an
appendix to the Draft Comprehensive Conservation Plan and Environmental Assessment for
Dungeness NWR.

Determination:

Use is Not Compatible

X Use is Compatible with Following Stipulations
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Stipulations Necessary to Ensure Compatibility:

The principles of agreement as laid out in the 1983 Letter of Agreement for Management of the
Tribal Fishery on Dungeness National Wildlife Refuge are adopted as stipulations to ensure
compatibility and include:

1. During the prescribed fishing seasons, established by the Tribes and the Washington
Department of Fish and Wildlife, the Tribes (Lower Elwha Klallam, Jamestown S’Klallam
and Port Gamble S’Klallam) of the Point-No-Point Treaty (PNPT) may conduct their fishery
in Dungeness Harbor and Bay in compliance with tribal and applicable state regulations

2. Access by tribal members and fish buyers to the refuge areas, which are the usual and
accustomed fishing grounds and stations of the Tribes (Lower Elwha Klallam, Jamestown
S’Klallam and Port Gamble S’Klallam), is limited to boat and foot.

3. Leaving equipment (boats, nets, etc.) on the refuge lands is discouraged. The owner assumes
all risks associated with unattended equipment

4. The Tribes (Lower Elwha Klallam, Jamestown S’Klallam and Port Gamble S’Klallam) of the

PNPT may set fires for camping and curing fish and construct temporary shelters as has been

done traditionally. Fires should not be left unattended. Camp sites should be totally removed

and fire pits extinguished and covered with sand at the conclusion of the fishing season.

The USFWS prohibits pets and littering while on refuge lands

6. The Tribal Enforcement Division will be responsible for ensuring compliance with the above
principles and with Tribal fishery regulations and will respond to complaints from USFWS
personnel for reasons of non-compliance.

7. The Tribes will notify the USFWS of opening and closing dates of the fishing seasons on

Dungeness NWR.

8. The USFWS agrees to discourage visitors to the Dungeness NWR from vandalizing fishing
gear or otherwise disturbing Indian fishing activities on refuge lands.

e

The Letter of Agreement is 29 years old and the Refuge will contact the Tribes concerning updating
the document. In particular the Refuge will work to modify conditions 3 and 4. Should these two
principles be changed then the CD (stipulations necessary to ensure compatibility) will be modified
to reflect same.

Justification:

The USFWS recognizes the Point-No-Point Treaty Tribes retained the right to fish “at their usual and
accustomed places” and that Dungeness NWR is one of those places. Although there may be some
wildlife and habitat disturbance associated with this activity, the USFWS will continue to work with
the Tribes to minimize these effects. Although Tribal fishing and associated boating can result in
disturbance to wildlife, disturbance is expected to be intermittent and limited in time and space.
There are more than adequate amounts of undisturbed habitat available to the majority of wildlife for
escape and cover.

It is anticipated that wildlife populations will find sufficient food resources and resting places such
that their abundance and use of the Refuge will not be measurably lessened from Tribal fishing
activities. The relatively limited number of individual animals and plants expected to be adversely
affected due to fishing will not cause wildlife populations to materially decline, the physiological
condition and production of affected species will not be impaired, their behavior and normal activity
patterns will not be altered dramatically, and their overall welfare will not be negatively impacted.
Thus, allowing Tribal fishing to occur with stipulations (1983 Letter of Agreement for Management
of the Tribal Fishery on Dungeness National Wildlife Refuge) will not materially detract from or
interfere with the purposes for which the Refuge was established or the Refuge System mission.
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Mandatory Re-Evaluation Date:
Mandatory 15-year re-evaluation date (wildlife-dependent public uses)
__ X Mandatory 10-year re-evaluation date (uses other than wildlife-dependent public uses)
NEPA Compliance for Refuge Use Decision: (check one below)
Categorical Exclusion without Environmental Action Statement
Categorical Exclusion and Environmental Action Statement
_ X  Environmental Assessment and Finding of No Significant Impact
Environmental Impact Statement and Record of Decision
References:

Bell, D.V. and L.W. Austin. 1985. The game-fishing season and its effects on overwintering
wildfowl. Biological Conservation 33:65-80.

Bouffard, S.H. 1982. Wildlife values versus human recreation: Ruby Lake National Wildlife Refuge.
Transactions of the Forty-Seventh North American Wildlife and Natural Resources Conference
47:553-556.

Cooke, A.S. 1987. Disturbance by anglers of birds at Grafam Water. ITE Symposium 19:15-22.
Edwards, R.W. and D.V. Bell. 1985. Fishing in troubled waters. New Science 1446(7 March):19-21.

Jahn, L.R. and R.A. Hunt. 1964. Duck and coot ecology and management in Wisconsin. Technical
Bulletin No. 33. Wisconsin Conservation Department. Madison, WI. 212 pp.

Knight, R.L. and D.N. Cole. 1995. Factors that influence wildlife responses to recreationists. Pages
71-79 in: R.L. Knight and K.J. Gutzwiller, eds. Wildlife and recreationists: coexistence through
management and research. Washington, D.C.: Island Press

Knight, R.L., D.P. Anderson, and N.Y. Marr. 1991. Responses of an avian scavenging guild to
anglers. Biological Conservation 56:195-205.

Tydeman, C.F. 1977. The importance of the close fishing season to breeding bird communities.
Journal of Environmental Management 5:289-296.
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Refuge Determination:

Prepared by: M 9%‘“_—\ oF; é ?/?é’ A3

(Slgna (Date)

" Acting Refuge Manager/ j
Project Leader Approval: &‘ZZW/: ﬂx 2 {///?A?OIJ

(Slgnaﬁ (Date)
Concurrence: | §>
Refuge Supervisor: % %3//3

(Signature) (Date)

Regional Chief, _%D

National Wildlife \/{}

Refuge System: 4 4 ] ‘Lj’/ Y~23-13
(Signature) {Date)
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Thanks and please take care,
Christine

Christine Ogura

Acting Regional Chief, National Wildlife Refuge System

U.S. Fish and Wildlife Service

Interior Region 9 (Idaho, Oregon, Washington, NW Montana)

Interior Region 12 (American Samoa, Guam, Hawaii, Northern Mariana Islands)
911 NE 11th Avenue, 4E

Portland, OR 97232

Cell: 503-913-8027

Email: christine_ogura@fws.gov

ﬁ NATIONALV
) WiLours

A Beginner's Guide to the National Wildlife Refuge System
Why Visit National Wildlife Refuges?

From: Stenvall, Charlie <charlie_stenvall@fws.gov>

Sent: Tuesday, October 5, 2021 10:58 AM

To: Ogura, Christine <christine_ogura@fws.gov>

Cc: BrownScott, Jennifer <jennifer_brownScott@fws.gov>
Subject: Re: By noon today - Re: draft BP and response letter

Reads better for sure. Here are comments.

Statement of issue

We have only one key issue and it is access. On bottom bag cultivation as proposed does
required year-round access but the point is ... it is access and disturbance during the closed
period that is our issue. | think we should make it just that simple.

Background

| think you are overstating the Tribes engagement on the CCP. There was one meeting with
the Tribe that was documented in the CCP but that is not engagement or helping develop the
CCP. Jennifer is certain the Tribe would object to that characterization. Informed about the
CCP, had a chance to comment provide input - certainly, engaged in its development -
probably not.

| think we should not include recreational shellfishing as something that was addressed in the
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CCP. It doesn't clarify things or help our argument and it raises questions that are more of a
distraction.

The last sentence on ES and Mig Bird involvement. Not a helpful reference as ES was fine with
the Tribe moving forward under a programmatic and Mig birds was only working with the
Jennifer and staff in a limited capacity on the monitoring component which is the after the
fact action ie - oyster farming activities are in progress. | think this sentence should be
removed. Neither program has a dog in our compatibility fight.

Aside from that - all good

Charlie

From: Ogura, Christine <christine_ogura@fws.gov>

Sent: Tuesday, October 5, 2021 9:09 AM

To: Stenvall, Charlie <charlie_stenvall@fws.gov>

Cc: BrownScott, Jennifer <jennifer_brownScott@fws.gov>
Subject: By noon today - Re: draft BP and response letter

Hi Charlie,
Thanks to you and Jennifer for this good work.

FYI - Attached is the latest version of the response letter per Nathan edits. | will send this
forward to External Affairs for surname this morning and get it to Robyn and Hugh.

For the BP for PDD Williams, attached is a revised for a look to ensure nothing was lost. |
rearranged some paragraphs and points and added a few more to encompass additional
issues.

Please review by noon today so we can get this to Robyn and Hugh this afternoon for
Martha.

Thanks and please take care,
Christine

Christine Ogura

Acting Regional Chief, National Wildlife Refuge System

U.S. Fish and Wildlife Service

Interior Region 9 (Idaho, Oregon, Washington, NW Montana)

Interior Region 12 (American Samoa, Guam, Hawaii, Northern Mariana Islands)
911 NE 11th Avenue, 4E

Portland, OR 97232
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Cell: 503-913-8027
Email: christine_ogura@fws.gov

NATIONALYS
WILDLIFE

e %, REFUGE 5YSTEM

A Beginner's Guide to the National Wildlife Refuge System
Why Visit National Wildlife Refuges?

From: Stenvall, Charlie <charlie_stenvall@fws.gov>

Sent: Monday, October 4, 2021 5:10 PM

To: Ogura, Christine <christine_ogura@fws.gov>; BrownScott, Jennifer
<jennifer_brownScott@fws.gov>

Subject: draft BP and response letter

I'm done working on this. Here's where its at and I'm sure Robyn will have edits as well.
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