From: Morrison, Hugh R

To: Selbo, Sarena; Kahl, Steve; Ogura, Christine

Cc: Thorson, Robyn

Subject: Follow-up on Dungeness Call

Date: Tuesday, January 25, 2022 1:29:13 PM

Attachments: 01132022 JST Shellfishing Proposal at Dungeness in light of SO 3403.pdf

Sarena, Steve, and Christine,

As discussed on our call this afternoon, attached is the memo from the Regional Solicitor
entitled "Applying Secretarial Order 3403 to Proposed Shellfishing Activities at Dungeness
National Wildlife Refuge". This memo is subject to attorney-client privilege.

Thank you for your review of the memo and thoughts about steps ahead.
Hugh

Hugh Morrison

Deputy Regional Director
Interior Regions 9 & 12

911 NE 11th Ave.

Portland, Oregon 97232-4181
(503) 231-2282

(he/him/his)

I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet,
Molalla, Multnomah, and Wasco people who have made their homes along the lower Columbia River for
thousands of years.
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United States Department of the Interior
OFFICE OF THE SOLICITOR

Pacific Northwest Region
601 S.W. Second Avenue, Suite 1950
Portland, Oregon 97204-3172

To: Robyn Thorson, Regional Director Digitally signed by

ﬁﬁ PENNY PETERSON
From:  Lynn Peterson, Regional Solicitor % Date: 2022.01.13
16:55:37 -08'00'

Subject: Applying Secretarial Order 3403 to Proposed Tribal Shellfishing Activities at
Dungeness National Wildlife Refuge

Our July 14, 2021, memorandum discussed the U.S. Fish and Wildlife Service’s (Service)
authority regarding aquaculture activities at the Dungeness National Wildlife Refuge (Refuge).
Since that time, the State has issued a new lease to the Jamestown S’Klallam Tribe (Tribe) that
does not include the kind of seasonal restrictions that prior leases had included. In addition, the
Secretaries of Interior and Agriculture issued Secretarial Order 3403 (Order), Fulfilling the Trust
Responsibility to Indian Tribes in the Stewardship of Federal Lands and Waters. This
memorandum updates the legal advice we provided in July in light of these developments.

L Background.

The Refuge is located entirely within the Tribe’s aboriginal territory. The S’Klallam Tribe of
Indians v. United States, Indian Claims Commission, Docket No. 134 (December 2, 1957). The
Tribe traditionally fished on an eighty-mile stretch along the southern shores of the Strait of Juan
de Fuca. Id at 8. Tribal oral history refers to both harvest and cultivation of shellfish by the Tribe
in the area now occupied by the Refuge. Shellfish were cultivated and harvested not only for
subsistence by the Tribe but also for trade with other tribes along the coast and further inland.
Robert H. Ruby, John A. Brown & Cary C. Collins, 4 Guide to the Indian Tribes of the Pacific
Northwest, pp 35-38 (3d ed.2010).

The key documents establishing the Refuge include Executive Order 2123 issued in 1915 and an
easement (Easement) granted by the State of Washington in 1943 to the United States for “public
purposes.” Both E.O. 2123 and the Easement were put in place without consultation with the
Tribe, and is there no evidence in the historical record that the United States considered prior to
issuing the E.O. or accepting the grant of the Easement, any tribal interests or indigenous
knowledge in the absence of tribal consultation. In 1990, the Tribe attempted to restore its
shellfish cultivation and harvesting practices within the area occupied by the Refuge by
purchasing a lease in its aboriginal homeland. The Tribe’s position is that by acquiring the lease
for shellfish cultivation within their aboriginal lands, they reunited aboriginal title with current
rights and should be able to exercise their shellfish harvest rights as if they had retained treaty
rights to the leased area. Regardless of whether the Tribe would succeed with this legal
argument, the Service should factor the Tribe’s historic and present relationship with the leased
area into its decision-making about the Tribe’s proposal. As discussed further below, the Order
requires all agencies of the Department to protect not only treaty rights but also subsistence and
cultural interests of tribes.





New Lease. On August 19,2021, the Washington State Department of Natural Resources (WDNR)
issued a new ten-year lease to the Tribe. Lease No. 20-B13012 (Lease). Unlike prior leases, this
lease does not limit activities to the period when this part of the Refuge is open to public access
(May 15 through September 30), does not provide for Service approval of changes in operations,
nor does it mention the Service or the Refuge. The Lease does note that it “is subject to all valid
interests of third parties noted in the records of Clallam County, or on file in the Office of the
Commissioner of Public Lands.” Lease, 4 1.1(b). The easement was recorded with Clallam County
on December 16, 1946, so the Easement is a “valid interest” of a third party.

Secretarial Order 3403. On November 15, 2021, Secretary of the Interior Haaland and Secretary
of Agriculture Vilsack issued Secretarial Order 3403. The purposes of the Order include ensuring
that Departmental agencies “are managing Federal lands and waters in a manner that seeks to
protect the treaty, religious, subsistence, and cultural interests of federally recognized Indian
Tribes;” and that “all decisions by the Departments relating to Federal stewardship of Federal
lands, waters, and wildlife under their jurisdiction include consideration of how to safeguard the
interests of any Indian Tribes such decisions may affect.” The purposes section also provides that
“the Departments will benefit by incorporating Tribal expertise and Indigenous knowledge into
Federal land and resources management.” Other sections of the Order include:

o Section 3.b. “The Departments will collaborate with Indian Tribes to ensure that Tribal
governments play an integral role in decision making related to the management of
Federal lands and waters through consultation, capacity building, and other means
consistent with applicable authority.”

o Section 3.c. “The Departments will engage affected Indian Tribes in meaningful
consultation at the earliest phases of planning and decision-making relating to the
management of Federal lands to ensure that Tribes can shape the direction of
management. This will include agencies giving due consideration to Tribal
recommendations on public lands management.”

o Section 3.f. “The Departments will consider Tribal expertise and/or Indigenous
knowledge as part of Federal decision making relating to Federal lands, particularly
concerning management of resources subject to reserved Tribal treaty rights and
subsistence uses.

o Section 5. “The Departments will endeavor to engage in co-stewardship where Federal
lands or waters, including wildlife and its habitat, are located within or adjacent to a
federally recognized Indian Tribe’s reservation, where federally recognized Indian Tribes
have subsistence or other rights or interests in non-adjacent Federal lands or waters, or
where requested by a federally recognized Indian Tribe. . . . Where co-stewardship is not
permitted by law, the Departments will give consideration and deference to Tribal
proposals, recommendations, and knowledge that affect management decisions on such
lands wherever possible.

This is not intended as a complete summary of the Order, but highlights portions that may be
most relevant to consideration of Tribal activities related to the Lease.





1I. Application of the Order.

With regard to the Tribe’s shellfish cultivation and harvesting proposal at the Refuge, the Order
should be considered at several points in the overall analysis of that proposal by FWS.
Specifically, the Service should consider the Order as it determines (1) what type of approval, if
any, is appropriate within the lease area; (2) what Service approval, if any, is required for access
to the leased area; and (3) if Service approval is required for the Tribe’s activities, whether it is
appropriate to consider the Tribe’s activities as “economic” or “commercial” given the Tribe’s
history of conducting subsistence activities involving shellfish in its aboriginal homeland .

A. Whether FWS is required to approve or disapprove the Tribe’s shellfishing
proposal within the lease area.

There are three overlapping realty interests at the Refuge relevant to this analysis. First, the State
of Washington owns the underlying fee interest in the tidelands. Second, the Refuge owns the
Easement granted by the State of Washington. Then, the State of Washington also granted a
Lease to the Tribe within the Easement. According to case law in the State of Washington, the
owner of land overlain by an easement—the “servient estate” in legal terminology—retains the
right to use that land for certain purposes. Washington courts have phrased the standard for use
of an easement area by the servient estate in several ways. In Veach v. Culp, 599 P.2d 526, 528
(Wash. 1979), the Washington Supreme Court said that “the servient owner retains the use of an
easement so long as that use does not materially interfere with the use by the holder of the
easement.” The Washington Court of Appeals has used “not impair” as the standard. State v.
Newcomb, 246 P.3d 1286, 1290 (Wash. App. 2011) (“the owner may use his property in any way
that does not impair the easement holder’s rights”). And the courts have also used a
“reasonableness” standard as well. Zonnebloem, LLC. v. Blue Bay Holdings, LLC, 401 P.3d 468,
471 (Wash. App. 2017). These determinations may be viewed as different ways of phrasing the
same standard, but this memorandum will use the material interference phraseology—if the
State’s issuance of the new Lease does not materially interfere with the Service’s Easement, then
no Service approval or action is required.

Our July memorandum reviewed the Easement and past leases and proceeded with the express
assumption that a new lease would not materially interfere with Refuge purposes. Because the
Lease issued on August 19, 2021, is substantially different from prior leases, the Service may
need to take a harder look at the Lease. The Lease appears to afford the Tribe more latitude in
how it conducts shellfish cultivation and harvesting activities. The Service will need to review
whether there is a way that these activities—rooted in the Tribe’s traditions and within its
aboriginal homeland—may be conducted in a manner that does not materially interfere with
refuge purposes.

Refuge purposes are defined in specific documents establishing the Refuge and the National
Wildlife Refuge System. The Dungeness National Wildlife Refuge Comprehensive Conservation
Plan (2013) (CCP) identifies and describes those documents. CCP §§ 1.5, 1.6. Specifically, the
Executive Order establishing the Refuge set the lands aside “as a refuge, preserve and breeding
ground for native birds,” and made it illegal to “hunt, trap, capture, willfully disturb or kill any
bird of any kind whatever, or take the eggs of such bird within the limits of this reserve, except
under such rules and regulations as may be prescribed.” Executive Order 2123 (Jan. 20, 1915).





To determine whether the new lease would materially interfere with Refuge purposes, those
purposes should be examined through the framework established by Secretarial Order 3403. For
example, several of the Objectives established by the CCP specifically refer to protecting habitat
for brant, including avoiding disturbance during the closed period, but also acknowledge that
disturbance will be limited, not eliminated. For example, Objective 5.2 Manage Refuge access
notes that there is a lot of commercial fishing and recreational boating activity in the area and
“[bloth user groups tend to access the Refuge at areas that are not open to boat access.” It then
sets goals to improve compliance with Refuge closures. The CCP also acknowledges that
signatory tribes to the Treaty of Point No Point have a treaty-reserved fishing right that includes
a right of access that may extend into the closed season. A Compatibility Determination (Tribal
Fishing CD) on tribal fishing concluded that “the physiological condition and production of
affected species will not be impaired, their behavior and normal activity patterns will not be
altered dramatically, and their overall welfare will not be negatively impacted.” CCP, App. B-
34.!

In this context, where the CCP acknowledges that some level of disturbance will happen and is
acceptable, the Service will need to determine whether the activity anticipated in the lease area
will materially interfere with Refuge purposes. Secretarial Order 3403 directs that in conducting
that evaluation, the Service should consult with the Tribe and consider and incorporate the
Tribe’s expertise and traditional knowledge concerning how its shellfishing proposal takes
account of the needs of migratory birds. See SO 3403 1.a (“Ensure all decisions...include
consideration of how to safeguard the interests of any Indian Tribes”), and 3.f (“The
Departments will consider Tribal expertise and/or Indigenous knowledge as part of Federal
decision making relating to Federal lands...) and other provisions, e.g., 3.b (“The Departments
will collaborate with Indian Tribes to ensure Tribal governments play an integral role in decision
making related to the management of Federal lands and waters...). This memorandum does not
make any recommendations regarding conclusions that the Service should reach regarding
whether the proposed activities under the lease will materially interfere with Refuge purposes;
rather, this memorandum will aid the Refuge in their analysis as the Refuge identifies
implementation opportunities in this and future instances.

One specific element of the Tribe’s proposed activities within the lease area warrants particular
attention: that there will be activity during the October 1 to May 14 closed season. Under past
leases, activities under the lease have not raised any issues regarding compliance with Refuge
regulations or rules, so the Service did not need to consider what was happening under the lease
and potentially conflicting rules or regulations. As noted above, there are some instances where
the Service has found limited activities within the closed area (both non-tribal activities and
tribal treaty fishing) to be acceptable, and so it is possible that activity under the lease in the
closed season could be viewed as not materially interfering with Refuge purposes. We highlight
this because the Order requires the Service to consult with the Tribe and consider their proposals
and Indigenous knowledge. Explaining your reasoning regarding closed-season activity—

! As the Compatibility Determination on tribal fishing itself notes, the tribal treaty fishing right is a prior
existing right that predates establishment of the Refuge. 603 FW 2.10(B)(1). As such, there was no need for the
Service to make a CD for tribal fishing. But having done so, the findings in that document are relevant to consider.





especially in light of prior determinations—will be an integral part of the analysis required by the
Order.

B. Whether approval is necessary outside the lease area.

As noted above, the Tribe’s shellfishing proposal under the Lease involves year-round access to
the lease area. The Lease states that it does not provide access to the lessee. Lease 9 1.3. Because
the Lease does not confer a right of access to the lease area, it likely cannot serve as the basis for
an exception to the seasonal closure. As such, the proposed activities would appear to “initiate . .
.anew use . .. or expand, renew, or extend an existing use of”” the Refuge, which may require a
new CD. 50 C.F.R. § 26.41.

There is an existing CD for tribal treaty fishing rights and while the Tribal Fishing CD does not
specifically mention shellfish, shellfishing is part of the Tribe’s right to fish. United States v.
Washington, 135 F.3d 618 (9™ Cir. 1998). However, as discussed in greater detail in our July
memorandum, the Tribe cannot rely on reserved treaty rights per se because the United States v.
Washington settlement excluded certain “staked and cultivated” beds including this lease area.
But the existing CD could apply nonetheless based on the Tribe’s argument that the Tribe should
be able to use its treaty-fishing access right to get to and from the lease area and that the treaty
fishing right, along with the Tribe’s aboriginal rights in the area provide sufficient rights of
access. As noted above, the Tribe’s argument is based on their acquisition of a lease for shellfish
harvesting within their aboriginal lands. While the Tribe might not succeed with a claim to
reassert full sovereignty over the lease area, it is far less of a stretch to conclude that as a
functional matter their use of the lease is the same as that of tribes exercising treaty rights. The
CD, in other words, assesses the tribes’ actions pursuant to their treaty rights, and the Tribe
argues that its actions here are functionally equivalent.

Depending on the outcome of the above analysis, the Service may or may not need to develop an
additional CD. The next section will examine what a new CD might consider in light of
Secretarial Order 3403.

C. Compatibility and Secretarial Order 3403.

The requirement for CDs is found in the National Wildlife Refuge System Administration Act
which states that the Service may “permit the use of any area within the System for any
purpose,” when the proposed uses “are compatible with the major purposes for which such areas
were established.” 16 U.S.C. § 668dd(d)(1)(A). The Act’s implementing regulations provide
additional details regarding how CDs will be prepared, including information that must be
included in the CD. 50 C.F.R. § 26.41. The regulations also define “compatible use” as a use
that, “based on sound professional judgment, will not materially interfere with or detract from
the fulfillment of the National Wildlife Refuge System mission or the purpose(s) of the national
wildlife refuge.” 50 C.F.R. § 25.12(a). While the purposes of a given refuge are largely defined
by the documents establishing the refuge, the Service retains significant management discretion
regarding how to achieve those purposes and, in the context of a proposed use, in determining
whether impacts of that use constitute “material” interference. It is in these areas of discretion
that the Secretarial Order operates most robustly.





The first and primary part of a possible CD analysis would be to assess how or if the proposed
actions will materially interfere with or detract from Refuge purposes. This will be almost
identical to the Easement analysis discussed above in Section A. We note that the property right
standard and the definition of “compatible use” both look at material interference with refuge
purposes. So the basic questions and the ways that the Secretarial Order may apply are the same
in both the property rights and CD inquiries.

There is, however, one potential significant difference between the property rights analysis and a
Compatibility Determination under the regulations: the regulations set a higher standard for
“economic” or “commercial” uses within a refuge. Specifically, the regulations provide that
“public or private economic use of the natural resources of any national wildlife refuge” may be
approved only if “the use contributes to the achievement of the national wildlife refuge purposes
or the National Wildlife Refuge System mission.” 50 C.F.R. § 29.1. The Service must issue
special use permits for any “commercial enterprise.” 50 C.F.R. § 27.97. It is appropriate to
consider the direction in Secretarial Order 3403 in determining whether the Tribe’s proposed
actions under the lease can only be viewed as “economic” or “commercial” for purposes of the
regulations.

One goal of the Tribe’s proposal is almost certainly intended to produce income and jobs for the
Tribe, and in that sense, the shellfishing proposal might be viewed as “economic”; however, the
Tribe is not proposing to drill for oil or conduct a mining operation in the tidelands. Instead, the
Tribe is engaging in an activity—shellfish cultivation and harvest—that is deeply rooted in the
Tribe’s traditional fishing culture. The Tribe’s aboriginal territory includes the entire Refuge and
the Treaty of Point No Point’s express reference to shellfish makes it clear that shellfish harvest
has been important to the Tribe for centuries and pre-dates the creation of the Refuge. Shellfish
have been vital to the Tribe not only for subsistence but also for trade with other tribes. In this
context, it may be possible and appropriate to view the Tribe’s proposal as primarily an
expression of the Tribe’s long cultural, subsistence and trading interests in shellfish, whereas the
same proposal presented by a non-Tribal entity that lacked this homeland and traditional
subsistence connection would more likely be classified as economic or commercial. As such, the
Tribe’s shellfishing proposal would not be held to the higher standard of contributing to refuge
purposes but to the standard of not materially interfering with refuge purposes.

The Service should carefully consider the Tribe’s history in the area and the Secretarial Order in
this context. Given our analysis of the regulations, there is legal latitude for the Service to find
that a tribe that has engaged in traditional subsistence and cultural activity, even when updated to
21st century technological standards, need not be held to the much higher standard articulated for
the more typical economic or commercial activities contemplated by the regulations.

CONCLUSION

In summary, as the Service examines the Tribe’s shellfish cultivation/harvest proposal in light of
Secretarial Order 3403, there are several relevant questions. First, does the Tribe’s proposal
materially interfere with the purposes of the Refuge? This is the question presented both by the
property rights issue—does the Lease interfere materially with the Service’s property rights
under the Easement—and in a CD analysis. To answer the question, the Service must consider
the purposes of the Refuge and also consider whether the Tribe’s proposal would materially





interfere with those purposes. The first element—purposes of the Refuge—is defined in
establishing documents where there may not be opportunity to apply the Secretarial Order. But
the second step—consideration of the Tribe’s proposal—presents a broad array of opportunities
to apply the Order: consideration of tribal expertise and Indigenous knowledge, deference to
tribal proposals, and other considerations defined in the Order can play an important role in how
the Tribe’s proposal is considered. The second broad question presented is whether the Tribe’s
actions under the Lease are “economic” or “commercial” under the regulations. As discussed
above, the Service should carefully consider the Tribe’s history in the area and the Secretarial
Order in this context. Given our analysis of the regulations, there is legal latitude for the Service
to find that a tribe engaging in a traditional subsistence and cultural activity, even when updated
to 2lst century standards, need not, and under the Order should not, be held to the much higher
standard articulated for the more typical economic or commercial activities contemplated by the
regulations.

If, after considering the Tribe’s proposal in light of the Order and the new Lease, the Service
determines that the actions will not materially interfere with Refuge purposes, then a fairly
straightforward path forward may be available. With this assumption, it may be simpler and
involve less legal risk to proceed with a CD to consider access outside the Lease area. Because
you will have already done most of the analytical work—the “material interference” standard
applies both to the property rights question and to whether a proposed activity is “compatible”—
the remaining question will be whether the activities are “economic” or “commercial.” If the
Tribe’s proposal as currently structured is found to materially interfere with Refuge purposes, it
may be possible to work with the Tribe to modify its proposal or to consider it as a limited-term
demonstration with monitoring to assess impacts on brant and other Refuge resources.

We look forward to working with you on these issues and welcome any questions you might
have about our analysis. Please feel free to reach out to me, Frank Wilson, or Mary Anne
Kenworthy.

cc:  Ann Marie Bledsoe Downs, Principal Deputy Solicitor
Sarah Krakoff, Deputy Solicitor for Parks and Wildlife
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