
From: Thorson, Robyn
To: Thorson, Robyn
Subject: FW: Follow-up to Dungeness discussion
Date: Thursday, October 28, 2021 5:42:59 AM
Attachments: 20210713 Regulatory authority re aquaculture activities at Dungeness NWR memo.pdf

Dungeness memo re tidelands management.pdf

 
 
Robyn Thorson, Regional Director
U.S. Fish and Wildlife Service
Legacy Region One, Interior Regions 9 and 12
   Idaho, Oregon, Washington, Hawaii & Pacific Islands
911 NE 11th Avenue, Portland, OR 97232
Office:  503 231 6119   Cell:  503 926 2727
Pronouns: she/her/hers
 
I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet, Molalla,
Multnomah, and Wasco people who have made their homes along the lower Columbia River for thousands of
years.
 

From: Thorson, Robyn 
Sent: Wednesday, October 20, 2021 2:53 PM
To: Aikin, Scott L <scott_aikin@fws.gov>; Martinez, Cynthia T <Cynthia_Martinez@fws.gov>
Subject: FW: Follow-up to Dungeness discussion
 
I think you have these materials but am forwarding anyway, FYI only.
RT
 
 
Robyn Thorson, Regional Director
U.S. Fish and Wildlife Service
Legacy Region One, Interior Regions 9 and 12
   Idaho, Oregon, Washington, Hawaii & Pacific Islands
911 NE 11th Avenue, Portland, OR 97232
Office:  503 231 6119   Cell:  503 926 2727
Pronouns: she/her/hers
 
I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet, Molalla,
Multnomah, and Wasco people who have made their homes along the lower Columbia River for thousands of
years.
 

From: Morrison, Hugh R <hugh_morrison@fws.gov> 
Sent: Wednesday, October 20, 2021 2:34 PM
To: Williams, Martha M <martha_williams@fws.gov>
Cc: Thorson, Robyn <robyn_thorson@fws.gov>
Subject: Follow-up to Dungeness discussion
 
Martha,
 
Attached is the 7/13/21 memo from the SOL responding to the JST claim of treaty rights and
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United States Department of the Interior 
OFFICE OF THE SOLICITOR 


Pacific Northwest Region 
805 S.W. Broadway Street, Suite 600 


Portland, Oregon  97205-3346 
 


 


July 13, 2021 
 
Memorandum 


To: Hugh Morrison, Deputy Regional Director 


From: Frank Wilson, Assistant Regional Solicitor 


Subject: Regulatory authority regarding aquaculture activities at Dungeness National Wildlife 
Refuge 


Your June 25, 2021, memorandum asked for the Solicitor’s Office views on several questions 
relating to a shellfish aquaculture lease that the Washington Department of Natural Resources 
(WDNR) has proposed to issue to the Jamestown S’Klallam Tribe (Tribe) in an area covered by 
a tidelands easement held by the U.S. Fish and Wildlife Service (Service) as part of the 
Dungeness National Wildlife Refuge (Refuge). Your questions build on issues addressed in a 
January 15, 2016, memorandum from our office relating to tidelands management at the Refuge, 
a copy of which is attached for your convenience. Without repeating the analysis from our 2016 
memorandum, we concluded that the Service holds a 1943 easement in the tidelands area of the 
Refuge that “allows the Service to assert reasonable limitations on aquaculture leases—including 
limitations that may make aquaculture unprofitable or impractical—so long as those limitations 
are tied to refuge purposes.” As explained in greater detail below, the Tribe’s treaty rights do not 
substantially change that analysis. As a result, the Service will need to consider the extent to 
which the proposed aquaculture lease is consistent with refuge purposes. If consistent, the 
Service may need to provide additional authorizations for activities that are not covered by the 
WDNR lease. 


Tribal treaty rights. The Tribe is a signatory to the Treaty of Point No Point, January 26, 1855 
(12 Stat. 933), where the Tribe reserved certain fishing rights, but agreed that “they shall not take 
shell-fish from any beds staked or cultivated by citizens.” Many of the issues relating to shellfish 
treaty rights in Washington have been addressed in the United States v. Washington litigation. 
Specifically, the shellfish aquaculture lease at the Refuge is covered by a Settlement Agreement 
approved by the court in 2007. United States v. Washington, 20 F.Supp.3d 828, 849 (W.D.Wash. 
2007) (table including lease no. 20013012). The Settlement Agreement provides a process to 
address identified existing shellfish leases, including tribal assumption of the leases in certain 
circumstances. But all of the identified leases—including the lease at issue here—are defined as 
“covered tidelands” which “are deemed as of the date of this Settlement Agreement to be ‘staked 
or cultivated by citizens’ for the purpose of implementing” the Treaty of Point No Point. In other 
words, while the Settlement Agreement includes certain provisions regarding how the tribes may 
assume existing aquaculture leases, the treaty-reserved shellfishing rights do not apply to those 
areas. In carrying out activities relating to the lease, the Tribe is not exercising its treaty-reserved 
shellfishing rights. 
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1943 Easement and Refuge Purposes. As explained in greater detail in our 2016 memorandum, 
the Service’s ownership interest in the tidelands area allows the Service to regulate activities—
including aquaculture under state leases—as necessary for refuge purposes. Over the past 
seventy-eight years since the easement was granted, the state has issued aquaculture leases and 
the Service has provided input to WDNR to assure that those leases don’t conflict with refuge 
purposes. So long as WDNR issues leases consistent with refuge purposes, then they are staying 
within their retained part of the property interest and no action is required from the Service 
because the lease does not intrude on the Service’s property rights. Functionally, the Service’s 
consideration of a proposed lease is almost identical to the more usual compatibility 
determination—looking to see if the proposed activity is consistent with the defined purposes for 
that refuge. To date, our understanding is that the Service has assumed that WDNR would issue a 
lease that is consistent with refuge purposes. For example, the August 6, 2019, letter from the 
Regional Director to the District Engineer for the U.S. Army Corps of Engineers, recommended 
that operations under the lease occur outside of the overwintering season which would help to 
avoid impacts to refuge purposes. For the remainder of this memorandum, we assume that any 
lease issued by WDNR is consistent with refuge purposes and focus on other possible FWS 
approvals. 


Other possible FWS approvals. Your memorandum asks what other FWS processes or approvals 
are necessary before the Tribe can implement a lease that might be issued by WDNR. The 
answer to this will inevitably be for the Service to answer, but we can provide some legal 
parameters to help guide your evaluation. First, the Service should consider what activities, if 
any, will occur outside of the lease area, or perhaps within the lease area but not covered by the 
lease itself. These activities will include access to and from the lease area and may include 
staging of equipment or other activities. Second, for each of the actions outside of the lease area, 
the Service should determine what approvals, if any, would normally be required for that 
activity. 


In working through the analysis for these first two steps, the Service should review past leases in 
the area to see how similar issues were addressed in the past. For example, I understand that 
prior leases did not include actions on the lease area during the over-wintering period when 
Refuge tidelands are normally closed to public access. If so, was access to the lease area during 
the remainder of the year consistent with Refuge management such that no further approvals 
were necessary? The Service needs to know if it is adding new approval requirements that were 
not required under prior leases and, if so, the basis for the change in approach. 


If the Service identifies actions that require Service approval, it will need to go through its 
normal processes for those approvals. Under 50 C.F.R. § 26.41, if activities not covered by the 
WDNR lease “initiate or permit a new use . . . or expand, renew, or extend an existing use of” 
the Refuge, the Refuge Manager will need to do a compatibility determination (CD) unless an 
existing CD covers the activities. Again, this will only be required for activities that are not part 
of the WDNR lease. The scope of any CD will be determined by the two-step analysis described 
above—what activities are not covered by the lease itself and for those, what approvals are 
required? 







 


3 
 


As discussed above, under the United States v. Washington Settlement Agreement, the lease area 
is, by definition, not subject to the Tribe’s treaty shellfishing rights. This answers one of your 
specific questions: no, acquaculture or access to the WDNR lease is not a reserved right exempt 
from the Service’s normal CD process. However, while the Tribe may not be exercising treaty 
shellfishing rights when acting under the lease, the Service can and should take into account the 
Tribe’s status as a co-sovereign and work with the Tribe on a government-to-government basis. 


Summary. As the leasing process moves forward, the Service will need to consider how the lease 
and associated activities are consistent with the purposes of the Refuge. Specific steps include: 


• Review the lease, as issued, to affirm that it is consistent with refuge purposes. 


• Identify any activities that will occur outside the leased area or inside the leased area that 
are not covered by the lease itself. 
 


• For those activities associated with, but not covered by the lease, determine what, if any, 
approvals from the Service will be required. These may require CDs if the associated 
activities are not covered by existing CDs. As the Tribe implements the lease and 
associated activities, it will not be exercising its treaty-reserved shellfishing rights, so 
these activities are not under prior existing rights exempt from CD analysis. The Service 
should, however, recognize the Tribe’s status as a sovereign. 


Please let me know if you have any further questions or wish to discuss the analysis in this 
memorandum. 


 





				2021-07-13T08:30:20-0700

		FRANK WILSON




























their belief that a no compatibility determination is necessary. The 7/13/21 memo references
an earlier, related memo from 1/15/16, so I am attaching this previous memo, as well.
 
Hugh
 
Hugh Morrison
Deputy Regional Director
Interior Regions 9 & 12
911 NE 11th Ave.
Portland, Oregon  97232-4181
(503) 231-2282
(he/him/his)
 

I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet,
Molalla, Multnomah, and Wasco people who have made their homes along the lower Columbia River for
thousands of years.


