From: Morrison, Hugh R

To: Gaboriault, Holly T; Ogura, Christine

Cc: Thorson, Robyn

Subject: Dungeness options paper

Date: Thursday, April 7, 2022 8:05:13 AM

Attachments: Options Memo Dungeness Refuge JST Oyster Farm Proposal 4.4.22.docx

Holly and Christine,

Monday morning this week Robyn and | received the options paper drafted by the small team
convened to assess the application of the Joint Secretarial Order 3403 on the JST proposal to access
their oyster lease within Dungeness NWR. The draft options paper (attached) was also sent to
Cynthia and Scott Aiken.

The Tribe is aware that the paper was drafted. JST Chairman Allen had requested a status update on
the issue last week and Robyn and | spoke with him briefly on Monday, mentioning receipt that day
of the team’s work (JST was already informed about the analysis undertaking). We did not discuss
the content of the paper with the Tribe.

We need to determine next steps, promptly and we greatly appreciate your input on ways to
proceed. Foremost in our minds is moving from the analysis stage (which has been thorough) to a
decision. There may be discussion, feedback, engagement of others (who?) to consider: what are
your suggestions? Please advise us about opportunity for input from the Tribe.

If possible, we would like to get your thoughts on next steps tomorrow (4/8). Any chance you are
free at 1:00 PT?

Thanks,

Hugh

Hugh Morrison

Deputy Regional Director
Interior Regions 9 & 12

911 NE 11th Ave.

Portland, Oregon 97232-4181
(503) 231-2282

(he/him/his)

I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet,
Molalla, Multnomah, and Wasco people who have made their homes along the lower Columbia River for
thousands of years.
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I. EXECUTIVE SUMMARY



In 2015, the Jamestown S’Klallam Tribe (Tribe) proposed to establish a commercial oyster farm (Project) on the Dungeness National Wildlife Refuge (Refuge) within the Tribe’s aboriginal territory and historic shellfish harvest area. The proposed Project would be located on 50 acres of Refuge tidelands to which the U.S. Fish and Wildlife Service (Service) holds a permanent easement from the state of Washington. For the past 25 years, the Service has annually closed these tidelands to all public uses for nearly eight months per year to conserve tens of thousands of migratory birds of local, national, and international importance. This area also provides critical habitat for federally protected marine species. 



The Service has been working with the Tribe for more than six years to identify a path forward for their oyster farm that both accords with the National Wildlife Refuge System Administration Act as amended by the National Wildlife Refuge System Improvement Act of 1997 (Refuge Act),[footnoteRef:2] and respects their cultural and subsistence history in the area. The Tribe has obtained necessary permits for commercial oyster farming on the Refuge from Clallam County,[footnoteRef:3] Washington Department of Ecology (WAECY)[footnoteRef:4] and the U.S. Army Corps of Engineers (USACE),[footnoteRef:5] as well as a ten-year aquaculture lease from the Washington Department of Natural Resources (WDNR) in 2021.[footnoteRef:6] The Tribe is now only awaiting authorization from the Service to proceed with their Project. [2:  16 U.S.C. §§ 668dd – 668ee.]  [3:  Clallam County Hearing Examiner, Findings, Conclusions, and Decision. Jamestown S’Klallam Tribe Shoreline Substantial Development Permit and Shoreline Conditional Use Permit No. SHR2017-00011, signed Jan. 10, 2020, Clallam County Online Permit System, Case SHR2017-00011, Doc. A7 [hereinafter County Permits 2020].]  [4:  Wash. Dep’t of Ecology, Coastal Zone Consistency for Corps Reference No. NWS-2007-1213, signed Feb. 18, 2021; Wash. Dep’t of Ecology, Water Quality Certification Order No. 19591 for Corps Reference No. NWS-2007-1213, signed Feb. 4, 2021 [hereinafter WAECY 2021b]. ]  [5:  U.S. Army Corps of Engineers, Permit No. NWS-2007-1213 for Jamestown S’Klallam Tribe, signed July 7, 2021.]  [6:  Wash. Dep’t of Natural Resources, Aquatic Lands Oyster Aquaculture Lease No. 20-B13012, signed Aug. 19, 2021 [hereinafter WDNR 2021 Lease].] 




On November 15, 2021, the Secretaries of the Interior and Agriculture issued Joint Secretarial Order 3403 (J.S.O. 3403) to consider tribal knowledge and interests more fully in federal decision-making and outlined guidance for interacting with Indian Tribes in federal land and water management.[footnoteRef:7] This memorandum analyzes the proposed commercial oyster farm in light of the Secretaries’ Order, taking the opportunity to look afresh at the Project and ensure the Tribe’s interests are appropriately considered in reaching a final decision, as allowed by Service and Refuge System law, regulation and policy. Relevant background and legal considerations, including criteria for decision-making, are presented in Sections II and III.  [7:  J. Sec. Order No. 3403 (Nov. 15, 2021) [hereinafter J.S.O. 3403].] 




Section IV offers five options for how the Service might address the Tribe’s proposed Project, including: 

1. Coordinate with the Tribe to update existing analysis and conduct National Environmental Policy Act (NEPA) planning to analyze alternatives for allowing commercial oyster farming in the Refuge.

2. Develop a commercial oyster farm proposal that is consistent with the Refuge’s Comprehensive Conservation Plan (CCP).

3. Determine that the proposed Project is an incompatible use of the Refuge.

4. Determine that a compatibility determination is not required for the proposed Project. 

5. Advise the Tribe to pursue a legislative solution.



The order of the options is not indicative of their wisdom, nor should they be perceived as recommendations. All options accord with J.S.O. 3403. Where legal issues may arise with Refuge Act compliance, explanation is provided. Eventual approval of any Project under Options 1-2 would likely require the Tribe to significantly modify their proposal or accept stipulations on Project implementation. Options 4 and 5 would accommodate the Tribe’s commercial oyster farm as proposed, but only with establishment of a claimed treaty or state property right or upon enactment of new legislation.



Service action is required to select an option and communicate that choice to the Tribe. Regardless of which option is chosen, the Service must proceed in a timely, transparent fashion to convey next steps to the Tribe and the public, identifying anticipated challenges with approving the proposed Project and offering potential remedies, incorporating Tribal knowledge and recommendations where possible, coordinating to address outstanding concerns, and executing a final decision in a manner that respects our nation-to-nation relationship with the Jamestown S’Klallam people. 



II. BACKGROUND 



A. Dungeness National Wildlife Refuge 



Stretching along the arch of Dungeness Spit on the northern edge of Washington’s Olympic Peninsula, the Dungeness Refuge conserves barrier beaches, coastal marshes, tidal flats, abundant eelgrass beds, and surrounding waters in Dungeness Bay. Established in 1915 for the purpose of providing “a refuge, preserve and breeding ground for native birds,”[footnoteRef:8] the Refuge supports a diversity and abundance of shorebirds, seabirds, and waterfowl during vital resting, feeding, breeding, and migratory periods. More than 20,000 shorebirds use the Refuge during spring migration alone. It also conserves a variety of other wildlife including juvenile salmonids and forage fish, as well as Pacific harbor seals and rare northern elephant seals. The 772-acre Refuge was expanded multiple times since its establishment, including in 1943 when the Service received the permanent easement from the state of Washington for 321 acres of tidelands for the purpose of “establishing and maintaining on these lands a wildlife refuge.”[footnoteRef:9] [8:  Exec. Order No. 2123 (Jan. 20, 1915).]  [9:  U.S. Fish and Wildlife Service, Dungeness National Wildlife Refuge Comprehensive Conservation Plan (2013) at 1-18 [hereinafter CCP]; See also U.S. DOI, Sol. Mem., Tidelands Management at Dungeness National Wildlife Refuge, Jan. 15, 2016, concluding that the 1943 easement deed conveyed a Use Easement to the Service for wildlife refuge purposes [hereinafter Sol. Mem 2016]. ] 




Dungeness Refuge is recognized for protecting the longest sand spit in North America, encompassing shorelines and tidelands that are also designated a Clallam County Shoreline Master Program Natural Environment, several Washington State Imperiled Habitats, the federal Graveyard Spit Research Natural Area and a National Audubon Important Bird Area. Its Graveyard Spit supports some of the best remaining coastal strand in the Salish Sea.



The Refuge provides habitat for at least seven species protected under the Endangered Species Act (ESA), including the threatened Hood Canal summer chum, Puget Sound chinook, Bull Trout, Marbled murrelet, and Western snowy plover, as well as the endangered Boccaccio Rockfish and Southern Resident killer whale. Refuge waters in Dungeness Bay are designated critical habitat for these imperiled trout, rockfish, salmon, and orca. 



B. Refuge Public Use Closures



To protect the integrity of the Refuge, a large portion of its coastal habitat on Dungeness Spit, the entirety of Graveyard Spit, as well as tidelands within 100 yards of the shoreline are closed year-round to all public access. To protect vulnerable species during critical biological periods, Refuge managed tidelands in Dungeness Harbor and Bay are also seasonally closed to the public each year from October 1 – May 14, when the highest density of waterfowl and shorebirds depend on the area to support overwintering and spring migration. During the open season for public use, boating is limited to no-wake speeds to further reduce impacts to migratory birds and aquatic vegetation. These refuge specific closures have been in place since 1997.



These closures are posted on official signs at the Refuge, as well as maps available at the Refuge offices and on the website, providing the public with notice of the curtailed use of the area in accordance with 50 C.F.R. § 25.31. Violations of the public use closures are considered trespassing under 50 C.F.R. § 26.21 and subject to penalty provisions under 50 C.F.R. § 28.31. 



C. Jamestown S’Klallam Tribe and Treaty Shellfishing Rights



The Jamestown S’Klallam Tribe has inhabited the Olympic Peninsula for more than 10,000 years.[footnoteRef:10] Their ancestral homeland includes the area now designated as the Refuge.[footnoteRef:11] The Tribe traditionally fished in an eighty-mile expanse along the southern shores of the Strait of Juan de Fuca.[footnoteRef:12] They hunted game and subsisted on shellfish, herring, and salmon.[footnoteRef:13] In 1855, the Tribe entered into the Treaty of Point No Point with the United States wherein they reserved certain fishing rights in northwest Washington State, including shellfish harvest rights.[footnoteRef:14] However, the lease area for the proposed oyster farm on the Refuge tidelands is not subject to these treaty rights per a 2007 Settlement Agreement.[footnoteRef:15] [10:  Jamestown S’Klallam Tribe, History, https://jamestowntribe.org/history-and-culture/jamestown-sklallam-history/]  [11:  S’Klallam Tribe of Indians v. Unites States, Indian Claims Commission, Docket No. 134 (December 2, 1957).]  [12:  Id.]  [13:  Jamestown S’Klallam Tribe, History, https://jamestowntribe.org/history-and-culture/jamestown-sklallam-history/]  [14:  Treaty of Point No Point, January 26, 1855 (12 Stat. 933).]  [15:  U.S. DOI Sol. Mem., Regulatory Authority Regarding Aquaculture Activity at Dungeness National Wildlife Refuge, July 13, 2021 [hereinafter Sol. Mem. 2021].] 




In 2007, United States v. Washington addressed issues related to treaty shellfish harvest from certain state, private, and leased tidelands in Puget Sound.[footnoteRef:16] Along with 16 other tribes, the Jamestown S’Klallam signed a Settlement Agreement with the federal government and commercial shellfish growers which determined that specific oyster beds were “staked or cultivated by citizens” including their own existing oyster aquaculture lease on the Refuge tidelands.[footnoteRef:17] Under the Treaty of Point No Point, the shellfishing right does not extend to areas that are “staked or cultivated.” In exchange for their concessions, the 17 tribes received $33 million in federal and state appropriated funds to acquire or enhance shellfisheries on other tidelands for their exclusive use.[footnoteRef:18] The Agreement was ratified by the court and was followed by enactment of state and federal legislation to implement it.  [16:  United States v. Washington, 20 F. Supp.3d 828 (W.D. Wash. 2007).]  [17:  Id. See table including lease no. 200113012. See also Sol. Mem. 2021, supra note 14.]  [18:  United States v. Washington, 20 F. Supp.3d. ] 




D. Commercial Oyster Farm Lease



The Tribe’s proposed 34-acre commercial oyster farm would be located within 50 acres of Refuge tideland easement in the Northwest corner of inner Dungeness Bay, just south of the Dungeness Spit. WDNR granted the Tribe a new ten-year aquaculture lease for use of these 50 acres on August 19, 2021.[footnoteRef:19]  [19:  WDNR 2021 Lease, supra note 5. ] 




The lease is entirely within the area of the Refuge that is seasonally closed from October 1 – May 14, and overlays a portion of the Refuge’s “highest use” area for migratory birds.[footnoteRef:20] The Refuge supports as many as 4,000 shorebirds in this area during spring migration, and as many as 3,000 birds in the winter months.[footnoteRef:21] Midwinter Waterfowl surveys have documented up to 98 percent of Brant and 95 percent of Northern Pintail throughout Clallam County using this area. This habitat also has statewide importance as it is within 1,000 feet of an undisturbed haul-out and suitable gritting site for Brant during high tides and is adjacent to eelgrass beds. The proximity of these three habitat components is posited as the reason for an increased abundance of Brant observed on the Refuge, a level not observed anywhere else in the state in recent years.[footnoteRef:22] The Refuge tidelands also support spring staging Brant that breed in Russia and the Canadian high arctic, making the area internationally important as well. The lease area also includes forage fish spawning grounds for Pacific sand lance and surf smelt that are considered Species of Greatest Conservation Need in Washington’s State Wildlife Action Plan, as well as juvenile rearing habitat for ESA-listed salmon.  [20:  Washington Maritime National Wildlife Refuge Complex, Unpublished Data for Dungeness Refuge, 2013-2015.]  [21:  Washington Maritime National Wildlife Refuge Complex, Unpublished Data for Dungeness Refuge, 2010-2018.]  [22:  K. Spragens, Washington Department of Fish and Wildlife, personal communication with S. Thomas, Washington Maritime National Wildlife Refuge Complex.] 




WDNR previously granted the Tribe leases for commercial shellfish farming on these Refuge tidelands in 1990 and again in 2007. However, no known commercial oystering has occurred for the past 16 years, since at least 2005.[footnoteRef:23] The 1990 lease was issued before higher standards for refuge uses were enacted in the National Wildlife Refuge System Improvement Act of 1997, consisted primarily of “longline” culture on 25 acres whereby oysters are grown in clusters suspended above the substrate, and included project restrictions recommended by the Service.[footnoteRef:24] Apart from the current 2021 lease, the post-Improvement Act 2007 lease is the only lease that was issued after compatibility determination standards were defined in law and regulation, the Refuge instituted its seasonal public use closures, and Refuge System polices were put in place, including Compatibility, Appropriate Refuge Uses and Biological Integrity, Diversity and Environmental Health policies. It was issued while the area was fallow, allowed only a 100x100-foot oyster plot with 60 aquaculture purses and a 50x100-foot geoduck plot, and considered production experimental to monitor the health of the bay.[footnoteRef:25] The 2007 lease required the Tribe to receive Service approval for size, location and culture methods, and confer with the Service before conducting onsite activities during the majority of the year from July 31 – May 14.[footnoteRef:26]  [23:  Wash. Dep’t of Ecology, Joint Aquatic Resource Permit Application Form for Jamestown S’Klallam Tribe Dungeness Bay Oyster Farm, submitted Dec. 11, 2018.]  [24:  Wash. Dep’t of Natural Resources, Aquatic Lands Lease No. 20-013012, Oct. 15, 1990, Exhibit B; Letter from N.J. Curry, Refuge Manager to T. Roswell, WDNR (Feb. 21, 1990).]  [25:  Wash. Dep’t of Natural Resources, Aquatic Lands Lease Renewal No. 20-A13012, Oct. 24, 2007, Exhibit B. ]  [26:  Id.] 




Prior to WDNR’s issuance of the 2021 lease to the Tribe, USACE determined that the Project would “result in an increase in cultivation intensity from past methods” and adverse environmental effects to Dungeness Refuge would be “more than minimal.”[footnoteRef:27] Importantly, the 2021 lease does not include seasonal restrictions on aquaculture activities like the 2007 lease. However, although the 2021 lease fails to reference either the Refuge or the Service, it states that the lease is “subject to all valid interests of third parties.”[footnoteRef:28] Moreover, the Service’s ownership interest in the easement allows it to regulate activities as necessary to achieve refuge purposes.[footnoteRef:29] The agency may “assert reasonable limitations on aquaculture leases—including limitations that may make aquaculture unprofitable or impractical—so long as those limitations are tied to refuge purposes.”[footnoteRef:30]  [27:  U.S. Army Corps of Engineers, Mem. Environmental Assessment and Statement of Findings for NWS-2007-1213, 5, 16 (2021) [hereinafter USACE EA].]  [28:  WDNR Lease 2021, supra note 5.]  [29:  See Sol. Mem. 2021, supra note 14.]  [30:  Id.] 




E. Commercial Oyster Farm Project Summary



Jamestown S’Klallam Tribe and Jamestown Seafood propose to commercially cultivate non-native Pacific oyster (Crassostrea gigas) on 34 acres of Refuge tidelands.[footnoteRef:31] Jamestown Seafood is a Tribally owned business, whose chief executive officer is president of the Northwest Aquaculture Alliance and a former general manager of Cooke Aquaculture Pacific. The proposed Project would involve year-round oyster cultivation on five contiguous acres of Refuge tidelands using on-bottom bag culture at a maximum density of 4,000 bags per acre, along with 29 acres of on-bottom loose culture and beach harvest of mature oysters.[footnoteRef:32] The Tribe’s proffered Monitoring and Mitigation Plan “reserves the right to expand activities to ‘Phase 2‘ (in years 3-5) and ‘Phase 3’ (beyond year 5),”[footnoteRef:33] increasing bag culture on up to 20 acres in rotation throughout the 34-acre Project, for a maximum of 80,000 bags.[footnoteRef:34]  [31:  USACE EA, supra note 25 at 7.]  [32:  USACE EA, supra note 25 at 2; County Permits 2020, supra note 2 at 1.]  [33:  Jamestown S’Klallam Tribe, Monitoring and Mitigation Plan for the Dungeness Shellfish Farm (2019), Clallam County Online Permit System, Case SHR2017-00011, Doc. B1.8 [hereinafter JST Monitoring and Mitigation Plan]. ]  [34:  County Permits 2020, supra note 2 at 1.] 




The intensive on-bottom bag culture method utilizes mesh plastic bags to grow oysters for approximately 14-15 months before spreading them out on the beach to mature to market size.[footnoteRef:35] Bags would be placed in rows directly on Refuge substrate between +1 and -2 tidal elevations, secured to a line anchored to the tidelands with screws or metal posts, and be visible above water depending on tide height and observer proximity.[footnoteRef:36]  [35:  WAECY 2021b, supra note 3.]  [36:  County Permits 2020, supra note 2 at 4.] 


The on-bottom loose culture method involves spreading oysters in high density directly on the substrate to grow.[footnoteRef:37] Loose culture would occur between +3 and -2 tidal elevations, with oysters present on the beach depending on tide height and would not involve placement of any infrastructure.[footnoteRef:38]  [37:  WAECY 2021b, supra note 3; USACE EA, supra note 25 at 2.]  [38:  WAECY 2021b, supra note 3.] 




Management of the commercial oyster farm also entails installation, maintenance, harvest, and associated access to the Project site. Access would occur via 30-foot vessels with 150-horsepower outboard motors reduced to no-wake speeds as they approach the Refuge.[footnoteRef:39] Initial installation and equipment placement for on-bottom bags is estimated to require site access for up to 15 workers per day 6 times per month. Installation is estimated to occur from late March through April and between mid-October and mid-November, during the closed season for the Refuge tidelands.[footnoteRef:40]  [39:  Clallam County Dep’t of Community Development, SEPA Mitigated Determination of Non-Significance for SHR 2017-00011 ECL 2017-00027 (2019), Clallam County Online Permit System, Case SHR2017-00011, Doc. B0.1. ]  [40:  Jamestown S’Klallam Tribe, Dungeness Bay Oyster Farm General Operation Plan (2019), Clallam County Online Permit System, Case SHR2017-00011, Doc. B1.82. ] 




Maintenance in the form of manual bag flipping and cleaning off biofouling would require year-round access for up to six workers as often as six times per month, including during the public use closure period.[footnoteRef:41] Year-round hand harvest, conducted by manually placing oysters into harvest bags and loading them onto a boat using a mechanized lift, would likewise require up to six workers per month as often as six times per month.[footnoteRef:42] Maintenance and harvest activities could occur simultaneously, separately, or consecutively. Permit/lease conditions do not limit additional access if additional boats, staffing, or activity is needed to tend to the oyster farm. [41:  Id. ]  [42:  Id.; WAECY 2021b, supra note 3.] 




The proposed Project and its accompanying permits include various mitigation plans and stipulations intended to minimize detrimental impacts to Refuge wildlife and habitat. For example, the Tribe proposes to avoid damage to native eelgrass by establishing a minimum 25-foot buffer setback from eelgrass beds for all cultivation activities, including boat access.[footnoteRef:43] A 16-acre eelgrass conservation area would also be maintained within the 50-acre lease for the Project site.[footnoteRef:44] While the Tribe does not propose the use of hazing or other non-lethal control of oyster-depredating wildlife, application of pesticides, or harrowing, gravelling, or frosting activities that would significantly increase negative impacts to the Refuge, none of the stipulations prohibit these common aquaculture practices. [43:  JST Monitoring and Mitigation Plan, supra note 31 at 1, 2.]  [44:  Id. USACE EA, supra note 25.] 




Some mitigation measures require site access during the public use closure period for the Refuge tidelands. For example, the gear monitoring and retrieval plan, which is an ESA compliance condition of the USACE permit, requires year-round monthly access to the Project site to identify derelict aquaculture equipment such as plastic oyster bags, lines, and debris for later collection.[footnoteRef:45] The Tribe proposes to conduct inspection during year-round routine bag maintenance visits, but if gear is lost it is likely to collect on closed Refuge shorelines adjacent to the lease area, necessitating access for removal. The Project’s avian monitoring plan, which is also a condition of the USACE permit, likewise involves year-round monthly access to observe potential bird disturbance and deploy underwater monitoring cameras.[footnoteRef:46] Some access to perform mitigation measures could occur simultaneously with previously identified farming activities, while other mitigation measures would require increased number of visits, duration, and number of staff in closed portions of the Refuge.  [45:  The “Jamestown S’Klallam Tribe Gear Monitoring and Retrieval Plan to Satisfy Conservation Measure #22” is required for coverage under the Programmatic Biological Opinion for Shellfish Activities in the Washington State Inland Marine Waters (USFWS Ref. No. 01EWFW00-2016-F-0212 and NMFS Ref. No. WCR-2014-1502).]  [46:  Jamestown S’Klallam Tribe, Avian Monitoring Plan for Jamestown’s Dungeness Bay Oyster Farm (2021).] 




F. Potential Impacts to Refuge Resources



The Refuge and the Tribe have already conducted substantial impacts analyses of the Project on Refuge wildlife, habitat, and priority public uses. Prior to any authorization for commercial aquaculture, additional analysis is necessary to incorporate any new science or information from the Tribe, ensure thorough examination of all scientific and factual elements, confirm any assumptions, and pursue compliance with the Refuge Act and NEPA. Stipulations may mitigate some, but not all, of these impacts.

 

· Human disturbance and flushing of migratory birds during the public use closure season from October 1 – May 14 would reduce feeding and resting and increase energetic demands, reducing fitness. Ultimately this may contribute to population declines through decreased breeding or reproductive success and increased mortality rates. Repeated disturbance and displacement during critical migration and wintering periods could potentially result in prolonged displacement or abandonment of foraging and resting habitats in the Refuge tidelands. 

· On-bottom bags, on-beach oysters, and growth of non-native oysters outside the Project site would alter the benthic substrate and ecological community. These changes could diminish eelgrass growth or expansion, impact tidal feeding habitat, and reduce forage resources for migratory birds, forage fish larva, and native shellfish. Reductions to forage fish may further impact juvenile salmonids and migratory birds that feed on them. The feeding area for probing shorebirds (e.g., dunlin) would be reduced by 50 percent within the portion of the lease using on-bottom bag cultivation.[footnoteRef:47]  [47:  USACE EA, supra note 25 at 5, 16.] 


· Use of plastic mesh bags for oyster cultivation could also potentially entrap or entangle small or juvenile fish, crabs, and other wildlife, increase microplastic pollution and result in plastic debris on the Refuge when lost. 

· The concentration of monoculture oysters on the Refuge could provide habitat and a food source for invasive European green crab and potentially lead to changes in biodiversity.  

· Displacement of birds and other wildlife from the Refuge tidelands would reduce compatible wildlife-dependent recreational opportunities for Refuge visitors, including priority public uses such as wildlife observation and photography. 



Mechanical harrowing, graveling, frosting, pesticide use, non-lethal predator control including netting or fencing, or increased amounts of human activity in the Project area have not been proposed but could occur if not prohibited, resulting in increased impacts to Refuge resources. In addition, given that the Tribe proposes to expand their oyster farm in the future, the potential impacts of that larger Project also require evaluation.



G. Positions of Affected Stakeholders



The Tribe has conveyed its position on the Service’s permitting process for its proposed commercial oyster farm in recent communications with the Refuge, Regional Refuge Chief, Regional Director, and Solicitor’s Office. All communication should be read in full and further discussions with the Tribe may be necessary to fully understand their perspective. The Tribe has shared their frustration with the lack of process clarity and delay in providing necessary approvals, as well as the lack of rationale for completing a draft compatibility determination for access to the Project site and explanation of the basis for an incompatible determination.[footnoteRef:48] They have provided written opposition to any adverse compatibility decision related to access for the Project.[footnoteRef:49] [48:  Letter from JST Natural Resources Director H. Hals to WMT Project Leader J. Brown-Scott (Oct. 1, 2021) [hereinafter JST Letter 10/1/21a].]  [49:  JST Letter 10/1/21a.] 




In summary, the Tribe states that its proposed commercial oyster farm on the Refuge will allow the Jamestown S’Klallam people to preserve their cultural identity and secure future generations an opportunity to harvest seafood from Dungeness Bay, maintaining a traditional way of life in their ancestral home.[footnoteRef:50] They emphasize that WDNR has authorized aquaculture on the Refuge tideland easement since at least 1963 and find it arbitrary and capricious that a compatibility determination is required for Project access.[footnoteRef:51] The Tribe additionally contends that use of the tidelands for a commercial oyster farm would not materially interfere with Refuge purposes because they intend to implement best farm practices and require minimal ingress and egress to the Project site.[footnoteRef:52] They assert that commercial oyster farming is comparable to Tribal treaty fishing, scientific collection, wildlife research, and survey activities in the Refuge tidelands, which received affirmative compatibility determinations, and should likewise be approved.[footnoteRef:53] [50:  Letter and proposed Letter of Agreement for Managing Dungeness Bay Oyster Farm from JST Tribal Chair R. Allen to USFWS Regional Director R. Thorson (Feb. 2, 2022) [hereiafter JST Letter 2/2/22]; Letter from JST Tribal Chair R. Allen to Acting Regional Director H. Morrison (Oct. 1, 2021) [hereinafter JST Letter 10/1/21b]; Letter from JST Natural Resources Director H. Hals to WMT Project Leader J. Brown-Scott (June 15, 2021) [hereinafter JST Letter 6/15/21]; JST Letter 10/1/21a.]  [51:  JST Letter 6/15/21.]  [52:  JST Letter 2/2/22; JST Letter 10/1/21a; JST Letter 10/1/21b; JST Letter 6/15/21.]  [53:  JST Letter 10/1/21a; JST Letter 10/1/21b.] 




The Tribe believes that conducting a compatibility determination on their Project is a new requirement that is not justified or necessary, asserting that their proposal falls under an exception to compatibility requirements where there are treaty rights or where an agency other than the Service has primary jurisdiction over refuge lands.[footnoteRef:54] The Tribe’s position is that by acquiring a lease for shellfish cultivation within their aboriginal lands, they reunited aboriginal title with current rights and should be able to exercise their shellfish harvest rights as if they had retained treaty rights to the leased area.[footnoteRef:55] They point to establishment of the lease area as a “covered tideland” under the U.S. v. Washington 2007 Settlement Agreement and claim it demonstrates the area’s purpose for shellfish aquaculture.[footnoteRef:56] They also contend that shellfish aquaculture should be exempt from compatibility requirements due to WDNR’s retained ownership rights in the tidelands, and that the Tribe’s lease inherently provided access to the Project site.[footnoteRef:57]  [54:  JST Letter 10/1/21b; JST Letter 6/15/21.]  [55:  U.S. DOI Sol. Mem., Applying Secretarial Order 3403 to Proposed Tribal Shellfishing Activities at Dungeness National Wildlife Refuge, July 13, 2022; JST Letter 2/2/22.]  [56:  JST Letter 10/1/21b; JST Letter 6/15/21.]  [57:  JST Letter 2/2/22; JST Letter 10/1/21a; JST Letter 10/1/21b; JST Letter 6/15/21.] 




Clallam and Jefferson County residents and multiple non-governmental organizations (NGOs) have conveyed their position on the proposed commercial oyster farm on the Refuge both in public comments on the USACE and county permits as well as in direct communications to the Service. More than 90 percent of the USACE comments and more than 75 percent of the county comments were in opposition to the Project, focusing concerns on its location within a national wildlife refuge, its impact on migratory birds, and its addition of plastics into the environment. Comments from environmental NGOs that have previously won aquaculture lawsuits against USACE questioned the Project’s compatibility with refuge purposes, noting the Service’s legal requirements under the Refuge Act and indicating they may seek a judicial remedy if the Project proceeds as proposed. More recently, in October 2021, local citizens organized a 5-hour protest at the Refuge entrance that received media attention and featured a speaker formerly with the Smithsonian Institute. The Refuge manager continues to receive periodic phone calls and emails inquiring whether a compatibility determination is underway and when a public comment period will be provided.



III. LEGAL CONSIDERATIONS



The National Wildlife Refuge System Administration Act as amended by the National Wildlife Refuge System Improvement Act of 1997 and refuge regulations provide the guiding legal framework for evaluating proposed uses of refuge resources, including the Tribe’s commercial oyster farm. Service policy instructs how to implement these legal requirements. The Service and the National Marine Fisheries Service conducted ESA Section 7 consultation and approval for the Tribe’s Project during the USACE permitting process. NEPA compliance is still required for the Service to consider the environmental consequences of any proposed action to allow oyster farming on the Refuge. Joint Secretarial Order 3403 offers important additional direction for considering tribal interests where consistent with applicable laws.



A. Refuge Act: Compatibility Determinations



The Refuge Act mandate for compatibility determinations is fundamental to implementing the wildlife conservation mission of the Refuge System and applies to all public uses of national wildlife refuges. In accordance with the Act, a refuge manager “shall not initiate or permit a new use of a refuge or expand, renew, or extend an existing use of a national wildlife refuge unless the [refuge manager] has determined that the use is a compatible use.”[footnoteRef:58] A compatible use is one which, in the “sound professional judgment” of the refuge manager, will not “materially interfere with or detract from” fulfillment of the System mission or the purposes of the refuge.[footnoteRef:59]  [58:  603 FW 2.3; 50 C.F.R. § 25.21; 16 U.S.C. § 668dd(d)(3)(A)(i).]  [59:  603 FW 2.6(B); 50 C.F.R. § 25.12(a); 16 U.S.C. 668ee(1).] 




As previously stated, the Tribe’s oyster farm lease is located on Refuge tidelands to which the Service holds an easement for the purpose of managing a wildlife refuge, preserve and breeding ground for native birds.[footnoteRef:60] Unless the Tribe’s aquaculture operation is covered by a treaty-reserved shellfishing right or state retained property right that is outside Service jurisdiction to regulate, then the agency must affirmatively determine such use is compatible with these purposes and the wildlife conservation mission of the System in order to allow it. Such analysis departs from a basic property rights analysis in several ways. [60:  Exec. Order No. 2123, Jan. 20, 1915; See also Sol. Mem. 2016, supra note 8 discussing the refuge purpose in easement deed No. 18251. Refuge regulations, including compatibility requirements, apply to activities within easement areas “but only to the extent that those provisions are directly or indirectly related to the protection of those easement interests expressly acquired by the United States which are specified in the easement agreement itself.” 50 C.F.R § 25,44(a).] 




First, an essential component of “sound professional judgment” requires that compatibility determinations be “consistent with principles of sound fish and wildlife management and administration” and “available science and resources” as well as adherence to the Refuge Act and other applicable laws.[footnoteRef:61] The Service is advised to employ “best available science” in this decision-making, as characterized in the Refuge System’s Biological Integrity, Diversity and Environmental Health (BIDEH) policy,[footnoteRef:62] the President’s Memorandum on Restoring Trust in Government through Scientific Integrity and Evidence-Based Policymaking,[footnoteRef:63] as well the administration’s memorandum on Indigenous Traditional Ecological Knowledge and Federal Decision Making.[footnoteRef:64] Application of sound professional judgment also incorporates a “refuge manager’s field experience and knowledge of a particular refuge’s resources.”[footnoteRef:65] [61:  603 FW 2.6(U); 50 C.F.R. § 25.12(a); 16 USC § 668ee(3).]  [62:  601 FW 3.7(F). ]  [63:  Memorandum on Restoring Trust in Government Through Scientific Integrity and Evidence-Based Policymaking (Jan. 27, 2021).]  [64:  Indigenous Traditional Ecological Knowledge and Federal Decision Making (November 15, 2021).]  [65:  603 FW 2.6(U); 50 C.F.R. § 25.12(a).] 




Second, according to legislative history, the “materially interfere with or detract from” standard requires that compatible uses “do not have a tangible adverse impact on Refuge System resources.”[footnoteRef:66] However, as refuge managers consider tangible impacts, “the primary aspect [for assessing effects] is how does the use and any impacts from the use affect our ability to fulfill the System mission and the refuge purposes.”[footnoteRef:67] For example, “wildlife disturbance that is very limited in scope or duration may not result in interference with fulfilling the System mission or refuge purposes. However, even unintentional minor harassment or disturbance during critical biological times, in critical locations, or repeated over time may exceed the compatibility threshold.”[footnoteRef:68] In addition, “uses that we reasonably may anticipate to conflict with pursuing [the] directive to maintain the [biological integrity, diversity and environmental health] of the System are contrary to the…System mission and are therefore incompatible.”[footnoteRef:69] Likewise, “uses that we reasonably may anticipate to reduce the quality or quantity or fragment habitats on a national wildlife refuge will not be compatible.”[footnoteRef:70] [66:  U.S. House. 1997. Report on the National Improvement Act of 1997. Rep. No. 105-106. 105th Cong. 1st sess. at 6.  ]  [67:  603 FW 2.11(B)(2).]  [68:  603 FW 2.11(B)(1).]  [69:  603 FW 2.5(A).]  [70:  Id.] 




Third, when assessing whether a proposed use materially interferes with or detracts from refuge purposes and System mission, “the analysis of impacts must also address the indirect and cumulative effects that may be reasonably associated with [the] specific use,” including diversion of refuge resources away from actions that help fulfill refuge purposes.[footnoteRef:71] Therefore, along with analyzing “direct impacts on refuge resources, such as wildlife disturbance or destruction of habitats, or degradation of ecological integrity” the compatibility determination must evaluate whether allowing activity in the Refuge tidelands during the closed season may compound or exacerbate wildlife disturbance caused by unauthorized commercial fishing and recreational boating referenced in the Comprehensive Conservation Plan.[footnoteRef:72] The cumulative effects of an expanded oyster farm in future phases of development would also require assessment.  [71:  603 FW 2.12(A)(8)(c).]  [72:  CCP, supra note 8 at 2-35.] 




Finally, Service policy explicitly places the burden of proof for demonstrating compatibility on the proponent of the use.[footnoteRef:73] In other words, the Service is not required to provide a mountain of evidence to prove a use does not materially interfere with or detract from refuge purposes and the System mission, rather the converse—the applicant must show their proposed use passes the threshold compatibility test or it cannot be authorized. However, refuge managers “may work at their discretion with the proponent(s) of the use or interested parties to gather additional information before making the determination.”[footnoteRef:74] The Service will continue to make every effort to work with the Tribe to gather information and incorporate their input on any compatibility determination. [73:  603 FW 2.11(B)(1).]  [74:  603 FW 2.11(E).] 




Compatibility determinations require public notice and comment. They are also judicially reviewable. While courts will provide some deference to the refuge manager’s determination, they will examine the facts in the record to assess whether the agency’s decision is supported by the evidence. 



A 2021 draft compatibility determination analyzing access for the Tribe’s oyster farm (Access CD) concluded that the use was not compatible with Refuge purposes. The Access CD was reviewed by the National Wildlife Refuge System Chief of the Division of Natural Resources and the Chief of the Natural Resource Program Center. This analysis could be updated in support of J.S.O. 3403 to incorporate any new science, information, or Indigenous knowledge from the Tribe, and ensure thorough examination of all scientific and factual elements. However, the legal requirements that apply to both the content and analysis in CDs remains the same. By logical extension, if Project access is found incompatible then the entire Project with its additional impacts would be incompatible as well. 



Notably, Service policy instructs that refuge managers should deny a proposed use without determining compatibility if it conflicts with any applicable law, regulation, Service policy or the goals or objectives in a refuge’s Comprehensive Conservation Plan.[footnoteRef:75] [75:  603 FW 2.10(D)(1)(a), (c).] 










B. Refuge Act: Finding of Appropriateness



In accordance with Service policy interpreting Refuge Act requirements, prior to determining whether a proposed use of a refuge is compatible, the refuge manager must first find it is appropriate.[footnoteRef:76] In general, a proposed use is appropriate only if (1) it is a wildlife-dependent recreational use of the refuge, (2) the use contributes to the fulfillment of a refuge’s purposes, the mission of the Refuge System, or a refuge management plan, or (3) an evaluation of ten factors reveal that it is appropriate.[footnoteRef:77] “If a new use is not appropriate, the refuge manager will deny it without determining compatibility.”[footnoteRef:78] [76:  603 FW 1.8.]  [77:  603 FW 1.11.]  [78:  603 FW 1.3.] 




As the Tribe’s proposed Project is not a wildlife-dependent recreational use and does not contribute to the purposes of Dungeness Refuge, the goals or objectives in its management plan, or the System mission, three of the ten-factor criteria are most relevant to evaluation of its appropriateness. First, unless the Tribe’s aquaculture proposal is deemed a treaty shellfishing right or state retained property right that is outside Service jurisdiction to regulate, the refuge manager would have to consider its conflict with the seasonal public use closure of Refuge tidelands.[footnoteRef:79] Refuge uses must be consistent with all applicable laws and regulations to be found appropriate.[footnoteRef:80] Second, the refuge manager would have to consider whether allowing an oyster farm on the Refuge is consistent with the Refuge System’s BIDEH policy and third, whether it would be manageable in the future with existing resources given that the Tribe aims to expand it over the next five years. “If the proposed use conflicts with an applicable…Service policy,” or “the use would lead to recurring requests for the same or similar activities that will be difficult to manage in the future,” then the use is not appropriate.[footnoteRef:81] Additional factors, including potential impairment of wildlife-dependent recreational uses and inconsistency with public use restrictions included in the CCP, may likewise indicate that commercial oyster farming on the Refuge would generally not be considered appropriate.[footnoteRef:82] [79:  The public use closures are posted on official Refuge signs and maps in accordance with 50 C.F.R. § 25.31.]  [80:  603 FW 1.11(A)(3)(a).]  [81:  603 FW 1.11(A)(3)(c), (A)(3)(h).]  [82:  603 FW 1.11(A)(3)(j), (e).] 




However, the refuge manager has some discretion in assessing appropriateness of a refuge use. According to FWS Form 3-2319, which documents the appropriateness finding, when certain factors indicate a proposed use is inappropriate, the refuge manager may still find it appropriate by “providing a written justification of the finding and how the factor(s) are mitigated or of minimal effect.”[footnoteRef:83] This discretion does not extend to uses that are contrary to applicable laws, regulations, or policies though. While J.S.O. 3403 could support a justification for further considering compatibility of the Tribe’s proposal based on their cultural interests and subsistence history in the area if the Project is stipulated to address the relevant factors, it may be challenging to justify an appropriateness finding for commercial oyster farming that occurs during the closed season for public use. [83:  FWS Form 3-2319 at (D).] 








C. Refuge Act: CCPs, BIDEH, and Priority Public Uses



The Refuge Act requires that each refuge be managed consistent with its Comprehensive Conservation Plan.[footnoteRef:84] In support of its wildlife and habitat conservation goals, Dungeness Refuge CCP objectives protect and maintain barrier beaches barrier lagoons, mudflats, saltmarsh, and common eelgrass beds within the Refuge for the benefit of migrating and wintering shorebirds and waterfowl, forage fish, and marine invertebrates.[footnoteRef:85] Management strategies to achieve these objectives include “maintain[ing] the seasonal public use closure on the Refuge portion of Dungeness Harbor and Bay” where the Tribe’s proposed commercial oyster farm is located, as well as year-round closures on adjacent shorelines.[footnoteRef:86] The Project includes mitigation measures to protect eelgrass beds that would help maintain consistency with this CCP objective, but its year-round use of Refuge tidelands for aquaculture still presents a direct conflict. The Project will also require gear retrieval from closed refuge shorelines. While the CCP evaluated and authorized shellfishing of clams and crabs in the tidelands as a compatible wildlife-dependent recreational use of the Refuge where accordant with seasonal closures and restrictions, it did not consider oyster harvest or year-round commercial oyster farming and its implications for CCP goals and objectives. [84:  16 USC 668dd(e)(1)(E).  ]  [85:  CCP supra note 8 at 2-19, 2-25.]  [86:  Id. at 2-24.] 




The Refuge Act also requires the Service to “ensure that the biological integrity, diversity, and environmental health of the System are maintained.”[footnoteRef:87] Arguably the nation’s broadest statutory commitment to ecosystem protection, this BIDEH mandate provides for consideration and protection of a broad spectrum of fish, wildlife, and habitat resources found on refuges and associated ecosystems. The Service’s BIDEH policy fills in additional details to the compatibility criterion and advises certain management practices to prevent degradation of environmental conditions when making refuge-related decisions.[footnoteRef:88] For example, the BIDEH policy states, “[w]e do not…manage habitats to increase populations of [non-native] species unless such habitat management supports accomplishing refuge purpose(s).”[footnoteRef:89] Allowing aquaculture of non-native Pacific oysters, which could spread outside the Project site onto other areas of the Refuge, would run contrary to this policy direction. [87:  16 U.S.C. § 668dd(a)(4)(B).]  [88:  601 FW 3.3.]  [89:  601 FW 3.16(B).] 




The Refuge Act explicitly recognizes six wildlife-dependent recreational uses—hunting, fishing, wildlife observation and photography, environmental education and interpretation—as priority general public uses of the Refuge System.[footnoteRef:90] When compatible with wildlife conservation, these activities must receive enhanced consideration in refuge planning and management.[footnoteRef:91] Stipulations to ensure compatibility of wildlife-dependent recreational uses on Dungeness Refuge include the seasonal closures of the Refuge tidelands, year-round closure of adjacent shorelines, and no-wake restrictions. Allowing a commercial oyster farm to avoid these stipulations could undermine statutory requirements to place greater importance on compatible priority public uses and make it difficult for the Service to justify preventing wildlife-dependent recreational uses in the tidelands to protect native birds. Additionally, aquaculture activities could interfere with priority public uses such as wildlife observation by disturbing such birds. [90:  16 U.S.C. §§ 668dd(a)(4)(H), 668ee(2).]  [91:  16 USC 668dd(a)(4)(J).] 




D. Special Use Permit Regulations 



Refuge System regulations require a special use permit (SUP) for any use of a refuge easement “where proposed activities may affect the property interest acquired by the United States.”[footnoteRef:92] The Service may only grant such SUPs upon an affirmative determination of compatibility.[footnoteRef:93] Given that existing analysis shows that proposed oyster farming would affect the Service’s easement interest in managing the tidelands as a wildlife refuge and preserve for native birds, unless the proposed Project or analysis changes, the Service must conduct a compatibility determination prior to issuing the Tribe an SUP covering the easement use.  [92:  50 C.F.R. § 25.44(b).]  [93:  Id.] 




Refuge System regulations likewise require an special use permit for private entities to conduct a “commercial enterprise” on any national wildlife refuge.[footnoteRef:94] The Tribe has characterized their lease with WDNR as “for the purposes of commercial aquaculture” and stated that the proposed Project will allow the S’Klallam people “to earn a living from Dungeness Bay,” including “selling product of the farm” and “seafood harvest for commerce.”[footnoteRef:95] The Tribe has also described their proposal as an effort to preserve their cultural, subsistence and trading history. The Tribe’s letter dated June 15, 2021, requested to initiate the SUP process but they have yet to submit a commercial activity SUP application via FWS Form 3-1383-C.[footnoteRef:96] [94:  50 C.F.R. § 27.97. ]  [95:  See JST Letter 6/15/21; Jamestown S’Klallam Tribe, proposed Letter of Agreement for Managing Dungeness Bay Oyster Farm (Feb. 2, 2022).]  [96:  JST Letter 6/15/21.] 




E. Joint Secretarial Order 3403



Joint Secretarial Order 3403, Fulfilling the Trust Responsibility to Indian Tribes in the Stewardship of Federal Lands and Waters, affirms that the United States’ trust and treaty obligations to protect Tribal interests are an integral part of federal land and water management. It commits the Departments of Interior and Agriculture to ensuring that all decisions related to federal stewardship of lands, waters, and wildlife include consideration of how to safeguard the treaty, spiritual, subsistence, and cultural interests of federally recognized Indian Tribes. The purposes of the Order also include implementing Tribal consultation and coordination as components of, or in addition to, federal land management priorities and direction for recreation, resource uses, and conservation of wilderness, refuges, watersheds, wildlife habitat, and other values. 



The Order’s “Principles of Implementation” contain several precepts relevant to the Jamestown S’Klallam Tribe’s commercial aquaculture proposal on the Refuge. For example, the Order affirms that “the Departments will collaborate with Indian Tribes to ensure Tribal governments play an integral role in decision making related to management of Federal lands and waters…consistent with applicable authority.”[footnoteRef:97] It also directs that departments “will engage affected Indian Tribes in meaningful consultation at the earliest phases of planning and decision-making…including giving due consideration to Tribal recommendations on public lands management.”[footnoteRef:98] Departments will additionally “consider Tribal expertise and/or Indigenous knowledge as part of Federal decision making relating to Federal lands, particularly concerning management of resources subject to Tribal treaty rights and subsistence uses.”[footnoteRef:99] The Order specifically notes, “where co-stewardship is not permitted by law, the Departments will give consideration and deference to Tribal proposals, recommendations, and knowledge that affect management decisions on such lands wherever possible.”[footnoteRef:100] [97:  J.S.O. 3403, Section 3(b).]  [98:  Id. at Section 3(c).]  [99:  Id. at Section 3(f).]  [100:  Id. at Section 5.] 




The Service has been collaborating with the Jamestown S’Klallam for nearly seven years to identify a path forward for their Project consistent with Refuge Act requirements. Ongoing discussions continue with due respect for the Tribe’s cultural and subsistence heritage, historic use of the Refuge environment, and mutual desire to find a solution that safeguards these interests, even though a similar project proposed by a private entity would have likely been denied long ago.[footnoteRef:101] The Service’s commitment to cooperation with the Tribe at every stage of decision-making regarding their Project, solicitation and incorporation of additional indigenous knowledge, and use of tribal recommendations wherever possible and accordant with best available science and existing law, will support their continued integral role in the decision-making process.  [101:  Refuge uses that are not wildlife-dependent recreational uses and do not contribute to purposes, goals or objectives in CCPs are a lower priority in refuge management. 603 FW 1.10(C).] 




IV. OPTIONS



This memorandum offers five options for deciding on the Tribe’s proposed commercial oyster farm in the Refuge. As previously noted, the order of the options is not indicative of their wisdom, nor should they be perceived as recommendations.



Under each option, the Service will follow J.S.O. 3403 by consulting with the Tribe; utilizing tribal expertise and Indigenous knowledge wherever possible; coordinating on development of any necessary Project alternatives, modifications, or stipulations; and collaborating to integrate tribal recommendations into Project analysis and management. However, J.S.O 3403 must be applied to the options and decision-making in a manner consistent with existing law, best available science, and sound principles of wildlife management. Ultimately, this means that the options are somewhat limited. 



As the Service reviews the options, it is important to consider not only the Tribe’s cultural, subsistence, historic, and present relationship to the Refuge tidelands, but also their interest in a transparent and timely decision. Prolonging a decision via extensive administrative processes and deliberations that would likely still result in an unfavorable finding on their Project is likely to generate more frustration with the Service and affect our continued relationship with the Tribe. Although the Tribe’s position that they should be allowed to conduct commercial oyster farming on the Refuge pursuant to a treaty shellfishing right seems unlikely to change, they deserve to be informed directly about the potential challenges in authorizing their proposal, the legal and scientific reasons for those challenges, and provided the opportunity to remedy them. 



It is likewise important to consider the potential precedent that could be set for both Dungeness Refuge and the Refuge System if the Project is eventually authorized to proceed as currently proposed. Allowing a commercial use of the Refuge tidelands during the closed season for public uses, even a tribal one, confounds the Service’s rationale to exclude statutorily prioritized wildlife-dependent recreational uses. In addition, it could increase pressure from other commercial entities and other tribes to allow resource extractive activities on Dungeness and other refuges. To put a finer point on it, opening up the most sensitive area of the Refuge to a likely incompatible commercial use during the most sensitive time for the wildlife that depend on it could have far-reaching consequences—from both a biological and a policy perspective.



Option 1. Coordinate with the Tribe to update existing analysis and conduct NEPA planning to analyze alternatives for allowing commercial oyster farming in the Refuge.



Under this option, the Service would solicit additional Indigenous knowledge, tribal expertise, and science from the Tribe for analysis and inclusion in the 2021 draft CD for Project access, as appropriate. The Service would also consult with the Tribe to confirm an accurate description of their proposed oyster farm and ensure examination of all applicable scientific and factual information. If the updated Access CD continues to demonstrate incompatibility with Refuge purposes and the System mission, then the Service would request the Tribe consider modifying their proposal. The Service would clearly explain the challenges associated with the current Project from both a legal and scientific perspective, suggest potential stipulations to remedy them and offer to collaborate to identify a revised proposal for analysis.



Once a Project is identified for further review, the Service would solicit—and coordinate with the Tribe to submit—a special use permit application and conduct a finding of appropriateness. If the Project is found appropriate, the Service would initiate a NEPA planning process to analyze alternatives for allowing oyster farming in the Refuge, including the Tribe’s entire proposal (e.g., access, operation, gear retrieval and monitoring). To ensure a common understanding and expectations, the process and timing for completion of NEPA documents would be well defined and shared with the Tribe. The Service would also offer to coordinate with the Tribe to develop alternatives for analysis. Depending on the parameters already included in the Tribe’s proposed Project, alternatives could include identifying other locations on the Refuge for oystering, limiting aquaculture activities to the open season for the tidelands, and avoiding use of on-bottom bags. 



The Service would gather applicable Indigenous knowledge, scientific, historic, and tribal information to incorporate into the planning process, as appropriate. Since the NEPA process could assess a wide range of alternatives for potential Service action, the agency would also consult with other interested Tribes, including signatories to the Treaty of Point No Point. Depending on the scope of the impacts analysis, completion of an EA/EIS may require expert assistance from other Service programs (e.g., Endangered Species, Migratory Birds, Inventory and Monitoring), outside agencies, and the public. If the planning process is particularly lengthy, additional Refuge staffing may be necessary to assist. The entire Project will also require a compatibility determination if the final plan proposes new oyster farming on the Refuge, necessitating selection of a preferred alternative that meets compatibility mandates. A decision allowing commercial oyster farming may also require amending the Refuge’s CCP.

The time it takes for the Service to attend to these regulatory and planning processes and provide an answer to the Tribe will depend on the scope of their Project and the range of alternatives necessary for sufficient analysis of Refuge oyster farming. The Project as currently proposed likely warrants a broad public planning process that could take a significant amount of time, potentially years to complete, and without expectation that a final decision will be amenable to the Tribe. If the Tribe works together with the Service to identify a revised Project that might accommodate their interests while remaining compatible with Refuge purposes and the System mission, the NEPA analysis could move much faster (see Option 2). 



Our understanding is that the Tribe is currently unwilling to modify their Project, though the Service also has not yet formally conveyed our concerns with their proposal and recommended stipulations to help reach compatibility, including conducting aquaculture only during the open season for public use. If the updated Access CD continues to demonstrate the use is incompatible, and the Tribe remains uninterested in changes, the Service could then end the process (See Option 3). Importantly, even where the Service and the Tribe might find a way forward with a revised Project proposal, any decision that allows Pacific oyster farming on the Refuge could be subject to challenge based on BIDEH and compatibility mandates.



Option 2. Develop a commercial oyster farming proposal that is consistent with the Refuge’s Comprehensive Conservation Plan.



Under Option 2, the Service would work with the Tribe to identify an aquaculture proposal that is consistent with the Refuge’s CCP and compatible with the purposes of the Refuge and the mission of the System. For example, loose culture oyster cultivation with access only during the open season for the Refuge tidelands could be deemed to meet the intent of CCP management guidelines required for similar public uses. After clearly explaining to the Tribe the challenges associated with their current Project from both a legal and scientific perspective, the Service would seek to collaborate with them to develop this option. The Service would gather applicable Indigenous knowledge, scientific, historic, and tribal information to incorporate into the new oyster farming proposal, as appropriate. 



This option is predicated on the Tribe’s willingness to significantly alter their current Project. It could allow the Tribe to begin commercial aquaculture within months of mutual agreement on a compatible approach. The steps necessary to implement a new Project will vary depending on the proposal. It could involve an affirmative finding of appropriateness, an affirmative compatibility determination and issuance of a special use permit in accordance with Refuge System regulations. Supportive NEPA analysis could potentially be found in the Refuge’s CCP. Alternatively, the Service could pursue a property rights analysis to determine that the new Project does not materially interfere with federal management of the tideland easement as a wildlife refuge, bypassing refuge regulatory requirements and NEPA analysis. Instead, the Tribe would affirm the new Project parameters in their lease with WDNR.



Legal risk and timelines will vary depending on the nature of the new proposal and the analysis used to determine its impacts. There is potential for any aquaculture project within the Refuge to be subject to challenge based on BIDEH and compatibility mandates. However, reducing impacts to Refuge purposes may lessen legal risk, as would a compatibility determination and a special use permit. Likewise, given that the CCP did not address commercial aquaculture or cultivation and harvest of oysters specifically, a NEPA analysis may still be advised even if the Project is consistent with CCP goals, objectives, and public use stipulations for shellfishing. 



Although a potentially faster method for authorizing the Tribe’s new Project, denying any need to regulate a commercial oyster farm on the Refuge based on a property rights analysis, carries high legal risk. In Defenders of Wildlife v. U.S. Fish and Wildlife Service, the court found that since the Service could not show that the commercial enterprise at issue “cannot possibly affect the property interest held by the United States,” then it falls within the scope of the Service’s regulatory authority.[footnoteRef:102] Proving that neither a compatibility determination nor an SUP is necessary because the new Project has no effect on the Service’s easement interest may be difficult given the existing record.  [102:  Defenders of Wildlife v. U.S. Fish and Wildlife Service, Civil Action No. 2:20-cv-3657-BHH, 23 (D.S.C. May 12, 2021).] 




Option 3. Determine that the proposed Project is an incompatible use of the Refuge.



This option assumes that, after soliciting additional Indigenous knowledge, tribal expertise and science from the Tribe relevant to their commercial oyster farm proposal, the updated draft Access CD continues to find the use incompatible, the Tribe declines to accept stipulations or modify their Project and the Service denies the use based on the analysis in the Access CD. The Service would clearly explain the challenges associated with the aquaculture proposal from both a legal and scientific perspective and provide an opportunity for the Tribe to remedy them before ending the process.

 

This option would quickly provide the Tribe with an answer regarding their Project, but not one they desire. However, it would ensure they were not led on via lengthy administrative processes on an incompatible project and allow them to move quickly to an alternative approach such as Option 5. Moreover, this option accords most closely with the Refuge Act and implementing regulations and policies, making it less legally risky than Options 1, 2 and 4 (that is, if all ultimately authorize some level of Pacific oyster aquaculture on the Refuge). This is because Pacific oysters are a non-native species, the seeding of which would run contrary to the Service’s BIDEH policy. As previously noted, “uses that we reasonably may anticipate to conflict with pursuing [the] directive to maintain the [biological integrity, diversity and environmental health] of the System are contrary to the…System mission and are therefore incompatible.”[footnoteRef:103] Likewise, it is reasonable to assume that almost any commercial oyster farming proposal, including the one envisioned in Option 2, would reduce the habitat quality and quantity of the Refuge tidelands to at least some minor extent, particularly in relation to eelgrass beds and availability of nearshore foraging habitat for some bird and fish species. As previously explained, “uses that we reasonably may anticipate to reduce the quality or quantity or fragment habitats on a national wildlife refuge will not be compatible.”[footnoteRef:104] [103:  603 FW 2.5(A).]  [104:  Id.] 




Option 4. Determine that a compatibility determination is not required for the proposed Project.



Under Option 4, the Service would accept the Tribe’s proposition that the agency does not have jurisdiction to regulate the proposed Project because of either tribal treaty rights or the State of Washington’s retained rights to the tideland easement. A compatibility determination is not applicable when the proposed activity “involve[s] property rights that are not vested in the Federal Government.”[footnoteRef:105] This exception “may include…easements” or may apply “when there are rights or interests imparted by a treaty or other legally binding agreement.”[footnoteRef:106] As explained in Service policy, “[w]here reserved rights…provide that we must allow certain activities, we should not prepare a compatibility determination.”[footnoteRef:107]  [105:  603 FW 2.10(B)(1).]  [106:  Id.]  [107:  Id. but see 50 C.F.R. § 25.44(b) requiring compatibility analysis if the federal easement interest may be affected.] 




If the property rights reserved by either the Tribe or the State are broad enough to cover proposed commercial oyster farming activities on the Refuge easement, then the Service’s authority to regulate the Project would be reduced and no compatibility determination would be required for it. The refuge manager would only have to conduct a compatibility determination on activities that affect fee title Refuge lands, such as aquaculture gear retrieval. A special use permit could still be appropriate, and the refuge manager would “work with the owner of the property interest to develop stipulations in [the] special use permit or other agreement to alleviate or minimize adverse impacts to the refuge.”[footnoteRef:108] However, while this option could provide a timely response to the Tribe with an answer they desire, it would be very difficult to defend. [108:  603 FW 2.10(B)(1). The Tribe’s proposed “Letter of Agreement for the Management of the Dungeness Bay Oyster Farm,” (Feb. 22, 2022) could be the starting point for development of such a special use permit.] 




First, regarding the Tribe’s potential property rights, the Tribe asserts that its treaty-reserved shellfishing rights apply both to the leased area on the Refuge tidelands and its access to the lease. As previously discussed in section II(C) of this memorandum, this contention appears to have little legal support. The U.S. v. Washington Settlement Agreement specifically identified the lease area as covered tidelands “staked or cultivated by citizens,” i.e., not subject to the Tribe’s shellfishing rights under the Treaty of Point No Point. Further, the fact that the Tribe sought and obtained a lease from the State undermines its claim to treaty shellfishing rights in the lease area. 



Second, regarding the State’s retained property rights in the tideland easement, the State has used these reserved rights as the basis to issue aquaculture leases over the years, including the 1990, 2007, and 2021 leases to the Tribe. Under state property law regarding easements, the servient estate—in this case, the State—can take any action that does not materially interfere with the easement’s purposes. Here, the purposes of the easement are not defined in the granting deed; instead, they are implied through the process through which the easement was acquired, and the practice of the parties involved—the State and the Service—over the years. One could argue that the past practice of the Service accepting the State’s granting of aquaculture leases shows that the purpose of the easement is for refuge purposes with the exception that the State retained the right to manage aquaculture. If the State’s retained authority is read that broadly, then conversely the Service’s easement does not include the right to regulate aquaculture.



This approach—where the Service’s property right is interpreted to include an exception for aquaculture—carries high legal risk as well as significant precedential implications. First, the granting deed does not contain an exemption for state-managed aquaculture. Second, the actions of both the State and the Service in past leases have demonstrated a mutual understanding that the State’s retained authority is limited by the easement purpose, i.e., management as a wildlife refuge.[footnoteRef:109] Past leases have included seasonal restrictions and consultation provisions to assure that activities under the leases respect the Service’s easement interest. Further, the granting deed is not the only source of the Service’s authority to regulate the easement given congressional mandates under the Refuge Act. According to existing court precedent, the Service may still need to issue a special use permit and accompanying compatibility determination in accordance with refuge regulations even if aquaculture management is interpreted as a state-retained property right. For example, in Defenders of Wildlife v. U.S. Fish and Wildlife Service, the court held that a state’s reserved right to authorize certain fishing activities on a wildlife refuge (whether commercial or not) “does not override the Service’s independent responsibilities and duties under the Refuge Improvement Act.”[footnoteRef:110] Moreover, if the Service selects this approach, it would set a precedent that allows the State to issue aquaculture leases throughout the 321-acre Refuge easement without Service approval. It could also potentially set a precedent for ceding to state and private interests on refuge easements across the country. [109:  Sol. Mem. 2016, supra note 8.]  [110:  Defenders of Wildlife v. U.S. Fish and Wildlife Service, Civil Action No. 2:20-cv-3657-BHH, 23 (D.S.C. May 12, 2021), explaining that since the Service did not show that the commercial enterprise at issue cannot possibly affect the federal property interest, it fell within the Service’s authority to regulate.] 




Option 5:  Advise the Tribe to pursue a legislative solution.



Under this option, the Service would formally communicate to the Tribe that their proposed Project would be denied as an incompatible use of the Refuge and suggest they pursue a remedy through congressional legislation. This option assumes that no additional Indigenous knowledge, tribal expertise or additional science prompts acceptable changes to the commercial oyster farm proposal or the Service’s analysis of it; the Tribe declines to accept recommended stipulations or modify their Project to ensure compatibility; and the Service denies the use based on analysis in the draft Access CD. 



This option would quickly provide the Tribe with an answer on an administrative pathway for implementing their Project and rather direct them to another avenue to pursue it. It would ensure the Service was not leading them on with lengthy administrative processes prescribed in Option 1, or the processes presented in Option 2 and 4 that may result in a less economically viable or legally vulnerable Project.



However, congressional authorization of the Project would still cause the same impacts to Refuge wildlife and habitat discussed in this memorandum, while also potentially having significant additional consequences both for Dungeness Refuge and the Refuge System. For example, if congressional legislation were enacted to circumvent compatibility requirements or divest the Refuge tideland easement from the System, it would subvert the ability of Dungeness Refuge to achieve its purpose, threaten sensitive wildlife, set a negative precedent that undermines the Refuge Act, and potentially increase pressure to open other refuges up to incompatible commercial uses across the country. Any and all of these outcomes would also be politically very controversial.
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