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paper and if they considered the logic of these papers by DOI
Associate Solicitor Sarah Karakoff?  Thanks, Ron
 
W. Ron Allen, Tribal Chair/CEO
Jamestown S’Klallam Tribe
(360) 681-4621 direct#
(206) 369-6699 cell#
 
From: Thorson, Robyn <robyn_thorson@fws.gov> 
Sent: Tuesday, March 1, 2022 4:18 PM
To: W Ron. Allen <rallen@jamestowntribe.org>
Cc: Hansi Hals <hhals@jamestowntribe.org>; Morrison, Hugh R <hugh_morrison@fws.gov>;
Elizabeth Tobin <etobin@jamestowntribe.org>; Sissi Bruch <sbruch@jamestowntribe.org>
Subject: RE: [EXTERNAL] USF&WS Checking in
 
Thank you for writing to me to emphasize your concerns.   I value seeing that message below, and
messages through your staff, and in writings, and in comments.  
 
It has been on my mind (worrisomely) that my short update last Friday, written at the close of the
day, did not sufficiently recognize the extent of the tribe’s interests and criticisms.  I know this is of

mailto:rallen@jamestowntribe.org
mailto:robyn_thorson@fws.gov
mailto:hhals@jamestowntribe.org
mailto:hugh_morrison@fws.gov
mailto:etobin@jamestowntribe.org
mailto:sbruch@jamestowntribe.org
mailto:lauren@rasmussen-law.com



 Electronic copy available at: http://ssrn.com/abstract=2746166 


 


 
 


 


 


LEGAL STUDIES RESEARCH PAPER SERIES 


 
Paper Number 16-1 


 


March 10, 2016 


 


 


 


 


They Were Here First: American Indian Tribes, Race, 


and the Constitutional Minimum 


 


 
Sarah Krakoff 


University of Colorado Law School 


 


 


69 Stanford L. Rev.__(forthcoming)(2017) 


 


 


 


 


 
This paper can be downloaded without charge from  


the Social Science Research Network electronic library  


at: http://ssrn.com/abstract=2746166 



http://ssrn.com/abstract=2746166





 Electronic copy available at: http://ssrn.com/abstract=2746166 


Krakoff, Tribes, Race, and the Constitutional Minimum  


 


Sarah Krakoff Page 1 3/10/2016 


They Were Here First: American Indian Tribes, Race, and the Constitutional Minimum 


 


Sarah Krakoff* 


 


Abstract 


 


In American law, Native nations (denominated in the Constitution and elsewhere 


as “tribes”) are sovereigns with a direct relationship with the federal government. 


Tribes’ governmental status situates them differently from other minority groups for 


many legal purposes, including equal protection analysis. Under current equal protection 


doctrine, classifications that further the federal government’s unique relationship with 


tribes and their members are not subject to heightened scrutiny. Yet this deferential 


approach has been subject to recent criticism and is currently being challenged in 


pending cases. Swept up in the larger drift toward colorblind or race-neutral 


understandings of the Constitution, courts and commentators question the distinction 


between tribes’ political and racial status, and urge courts to strike down child welfare 


and gaming laws that benefit tribes. Yet tribes (as collectives) must trace their heritage to 


peoples who preceded European/American settlement in order to establish the political 


relationship with the federal government. Tribes, in order to be recognized as such under 


the Constitution, therefore must, as an initial definitional matter, consist of people tied 


together by something akin to lineage. Descent and ancestry (often conflated with the 


socio-legal category of “race,”) are the difference between legitimate federal recognition 


of tribal status and unauthorized and unconstitutional acts by Congress. Congress, in 


other words, cannot establish a government-to-government relationship with just any 


group of people. Tribes are treated differently from other groups due to their ties to the 


indigenous peoples of North America, and federal courts should not use that 


constitutional distinction against tribes in a misguided effort to eradicate all traces of 


things currently sounding in “race.” 


The argument advanced here might be seen as a form of American Indian law 


exceptionalism. Yet it is consistent with racial formation theory’s project of 


understanding race as a construction that serves, creates, and perpetuates legalized 


subordination, and that also shapes daily social conceptions and interactions. Racial 


formation theory calls for multiple accounts of racialization depending on the social and 


economic purposes served by each groups’ subordination. On the remedial side, racial 


formation theory therefore necessarily anticipates what we might think of as multiple 


exceptionalisms. Reversing policies that aimed to eliminate Native people from the 


continent, and the racialized understanding of Indians that drove them, requires 


maintaining the political status of tribes as separate sovereigns, not destroying it in the 


name of an ahistorical conception of “race” neutrality.  


 


 


                                                        
* Raphael J. Moses Professor, University of Colorado Law School. Thank you to Kristen Carpenter, Angela 


Riley, Pierre Schlag, and my colleagues at the University of Colorado works-in-progress workshop for 


helpful feedback. I am also indebted to Andy Ball and Jesse Heibel for their good cheer and excellent 


research assistance. 
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Introduction  


   


Should children who are eligible for membership in an American 


Indian tribe be treated differently from other children for purposes of 


foster care and adoption? 1  Can states treat American Indian tribes 


differently from non-Indian companies under state gaming laws?2 As of 


today, the law’s answer to these and similar questions is yes. In American 


law, Native nations are sovereigns with a direct relationship with the 


federal government. 3 Native nations’ governmental status situates them 


                                                        
1 See Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2565 (2013) (noting equal 


protection “concerns” but ruling on other grounds); A.D. and C., et al. v. Washburn, et 


al., Civil Rights Class Action Complaint, U.S. Dist. Ct., AZ (July 6, 2015) (class action 


lawsuit challenging the ICWA on equal protection grounds). 
2 See KG Urban Enterprise, LLC v. Patrick, 693 F.3d 1, 24 (1st Cir. 2012) (considering 


non-Indian development company’s challenge to state law that gave priority to eligible 


American Indian tribes). 
3 I use American Indian tribe and Native nation interchangeably in this article. Native 


nation is the preferred contemporary term for indigenous political sovereigns, but 


American Indian tribe is firmly ensconced in legal documents and vocabulary.  
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differently from other minority groups for many legal purposes, including 


equal protection analysis. Under current equal protection doctrine, 


classifications that further the federal government’s unique relationship 


with American Indians are not subject to heightened scrutiny.4 Yet this 


deferential approach to classifications that affect tribes and their members 


has been subject to criticism, including recently from federal courts. 5 


Swept up in the larger drift toward colorblind or race-neutral 


understandings of the Constitution, these courts question the distinction 


between tribes’ political and racial status, and suggest that the different 


approach to equal protection analysis for classifications concerning tribes 


and tribal members should be modified, if not altogether rejected.  


There are several responses to this, each of which makes reference 


to tribes’ unique history and legal status. Tribal formation since the arrival 


of Europeans has been a distinctly political process, one that also reflects 


the ways that U.S. laws and policies imposed racial characteristics on 


American Indians and tribes.6 To the extent that tribes have membership 


requirements that include lineage or “blood quantum,” they are part and 


parcel of that process of racial/political formation. 7  The federal 


government catalogued tribes, defining them and imposing membership 


requirements at key historical moments, as part of a strategy of control and 


elimination.8 The process of bureaucratizing tribes and their members, and 


simultaneously ascribing inferior characteristics to American Indians, 


comprised a racializing project that was aimed eventually at defining 


Indians out of existence.9 Using equal protection doctrine to demand a 


highly formalized and a-contextual “race neutrality” today would, 


ironically, perpetuate the settler colonial project of elimination by 


threatening tribes’ separate political status just as they are beginning to 


break free from the historical legacies of tribal racialization.10  


There is another complementary argument that lies deep in the 


structure of tribes’ relationship with the federal government, and is at the 


very heart of the federal power to recognize tribes as sovereigns. It is this: 


tribes (as collectives) must trace their heritage to peoples who preceded 


European/American settlement in order to establish the political 


relationship with the federal government. Tribes, in order to be recognized 


                                                        
4 See Morton v. Mancari, 417 U.S. 599 (1974). 
5 See KG Urban v. Patrick, 839 F. Supp. 2d 388, 403-04 (D. Mass. 2012) rev’d in part by 


693 F.3d 1. 
6 See Sarah Krakoff, Inextricably Political: Race, Membership and Tribal Sovereignty, 87 


WASHINGTON L. REV. 1041 (2012); Matthew L.M. Fletcher, The Original Understanding 


of the Political Status of Indian Tribes, 82 ST. JOHN’S L. REV. 153, 164-169 (2008). 
7 See Sarah Krakoff, Constitutional Concern, Membership, and Race 9 FLORIDA 


INTERNAT’L L. REV. 295 (2014). 
8 See Krakoff, Inextricably Political, supra note 6, at 1060-83 (recounting historical 


evolution of federal government’s tribal recognition practices and definitions). 
9 See id. at 1118-22; Patrick Wolfe, Settler Colonialism and the Elimination of the Native, 


8 J. GENOCIDE RES. 387 (2006). 
10 See generally Krakoff, Inextricably Political, supra note 6.; Krakoff, Constitutional 


Concern, Membership, and Race, supra note7. 
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as such under the Constitution, therefore must, as an initial definitional 


matter, consist of people tied together by something akin to lineage. 


Descent, and ancestry (often conflated with the socio-legal category of 


“race,” 11 ) are the difference between legitimate federal recognition of 


tribal status and unauthorized and unconstitutional acts by Congress. 


Congress, in other words, cannot establish a government-to-government 


relationship with just any group of people. When non-indigenous groups 


of people attempt to form a government within the United States, the 


options are extremely limited, to say the least. 12  Tribes are treated 


differently from other groups due to their ties to the indigenous peoples of 


North America, and federal courts should not use that constitutional 


distinction against tribes today. That, at least, is the argument in this 


Article, which will proceed as follows.  


Part One will review contemporary equal protection cases, 


focusing on challenges to the Indian Child Welfare Act (ICWA) and tribal 


gaming. These cases either question whether tribal classifications are 


political rather than racial, or argue for a tiered approach to scrutinizing 


classifications that affect tribes and tribal members. The parties opposing 


tribes’ distinctive treatment urge the courts to adopt a reverse 


discrimination paradigm, subjecting all classifications (regardless of 


intent, history, or connections to animus or subordination) to heightened 


judicial scrutiny. 


Part Two will address the constitutional basis for tribal political 


recognition, and the definition of tribes in this context. The Constitution’s 


structure and text, including the Indian Commerce Clause and the Treaty 


Clause, provide the federal government with the authority to enter into 


political and legal relationships with tribes.13 No other non-state entity has 


                                                        
11 See Rice v. Cayetano, 528 U.S. 495, 514 (2000) (“Ancestry can be a proxy for race.”)  
12 The options for forming a new state are outlined in U.S. Const., Art. IV, § 3, cl. 1. 


They are limited to forming a new state out of an existing U.S. territory or through the 


partition of an existing state. See id. Outside of this, there are no constitutionally 


recognized avenues for non-Indian citizens to band together and form a new internal 


government with a direct relationship with the United States.  
13 The Indian commerce clause, Art. I, § 8, cl. 3, provides: “Congress shall have power .. 


To regulate commerce . . . with the Indian Tribes.” The Treaty clause, Art. II, § 2, cl. 2, 


recognizes the executive power to make treaties with the advice and consent of the 


Senate. The Treaty clause does not mention Indian tribes specifically, but was used 


widely for that purpose at the time of the founding and is understood to include tribes in 


its authorization. In 1871, Congress purported to end treaty making with tribes. 16 Stat. 


566 (March 3, 1871), codified at 25 U.S.C. § 71. The practice therefore shifted from 


formal treaties to executive orders, legislation, and other federal recognition of tribes and 


tribal rights. See CHARLES F. WILKINSON, AMERICAN INDIANS, TIME AND THE LAW: 


NATIVE SOCIETIES IN A MODERN CONSTITUTIONAL DEMOCRACY 101-02 (1987) (coining 


the term “treaty substitutes” for the many laws and other actions that are the functional 


equivalent of treaties.) Some courts and scholars have also suggested that there is an 


extra-textual source for the United States’ power to enter into political relationships with 


the sovereigns that predated it. See Philip P. Frickey, Domesticating Federal Indian Law, 


81 MINN. L. REV. 31, 52-73 (1996) (discussing cases that advert to an extra-constitutional 


source, and theorizing that international law provided the basis for this approach). 
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a similar constitutional relationship with the federal government.14 Despite 


the longstanding nature of tribes’ distinct legal and political status, there 


was virtually no discussion of how tribes should be defined at the time of 


the nation’s founding, nor for many decades after.15 Yet it is clear that the 


basis for tribes’ singular constitutional status was their pre-contact 


existence as free and independent peoples indigenous to the continent.16 


Definitions later supplied by courts and federal agencies affirm this, either 


assuming or requiring ties to pre-contact peoples. 17  More recently, 


definitions of indigenous peoples under international law, while careful to 


emphasize the importance of self-definition, also assume pre-colonial 


presence and ties to the land. 18  In short, the Constitution’s unique 


treatment of tribes, which recognizes their political relationship with the 


federal government, assumes that they are successors to the peoples who 


occupied the continent before the arrival of European explorers and 


American settlers. The constitutional distinction between tribes and other 


groups rests on this historical connection.  


Part Three will situate American Indians’ constitutional status in 


the larger context of racial formation and American law. Shaken loose 


from the formalist grip of race neutrality and color-blindness, we might 


see that contra Justice Roberts, the only way to stop discriminating on the 


basis of race is to be more discriminate in our understandings of race, its 


origins, and its meanings.19 This is as true for African-Americans, Latinos, 


and other groups as it is for American Indians.20 In the American Indian 


                                                                                                                                                                     
Similarly, Gregory Ablavsky has argued that the founders and first federal 


administrations relied on Constitutional structure and purpose, rather than a narrow 


clause-bound approach, for exclusive and broad (though not absolute) powers in Indian 


affairs. See Gregory Ablavsky, Beyond the Indian Commerce Clause, 124 YALE L. J. 


1012, 1017-21 (2015). 
14 U.S. territories have unique features, a discussion of which is outside the scope of this 


article. For interesting arguments about extending aspects of the federal Indian law 


paradigm to indigenous peoples in U.S. territories, see Rose Villazor, Blood Quantum 


Land Laws and the Race Versus Political Identity Dilemma, 96 CALIF. L. REV. 801 


(2008). 
15 See William T. Hagan, Full Blood, Mixed Blood, Generic and Ersatz: The Problem of 


Indian Identity, 27:4 ARIZONA AND THE WEST 309, 309-10 (1986); see also William W. 


Quinn, Jr., Federal Acknowledgement of American Indian Tribes: The Historical 


Development of a Legal Concept, 34 AM. J. LEGAL HIST. 331 (1990). 
16 See Part II.A., infra.  
17 See Part II.B., infra.  
18 See, e.g., U.N. Subcommission on Prevention of Discrimination and Protection of 


Minorities, Study of the problem of Discrimination against Indigenous Populations, U.N. 


Doc. E/CN.4/Sub.2/1986/7/Add.4, at 29 para. 379 (1986). 
19 See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 748 


(2007) (Roberts, C.J.) (plurality opinion) (“The way to stop discrimination on the basis of 


race is to stop discriminating on the basis of race.”)  
20 There is a rich socio-legal literature on racial formation and the political/social 


constructions of race, on which this article relies throughout. See Laura E. Gomez, Race 


Mattered: Racial Formation and the Politics of Crime in Territorial New Mexico, 49 


UCLA L. REV. 1395 (2002); MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN 


THE UNITED STATES (2d ed. 1994); Cheryl Harris, Whiteness as Property, 106 HARV. L. 
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context, tribes’ status was laced from the outset with racialized depictions 


of Native people. Tribes’ otherness (as “savage,” “uncivilized,” and so 


forth) justified the subordination of tribes and tribal interests to the settler 


society’s demands for land and resources.21 Reversing those policies, and 


the racialized understanding of Indians that drove them, requires 


maintaining the political status of tribes as separate sovereigns, not 


destroying the legal construct that allowed Native nations to persist, 


despite the odds, in a misguided effort to eradicate all traces of things 


currently sounding in “race.”22 On one hand, this can be seen as a form of 


American Indian law exceptionalism.23  And yet it is wholly consistent 


with the larger project of understanding race as a construction that serves, 


creates, and perpetuates legalized subordination, and that also shapes daily 


social conceptions and interactions.24  Racial formation theory calls for 


multiple accounts of racialization depending on the social and economic 


purposes served by each groups’ subordination.25 On the remedial side, 


racial formation theory therefore necessarily anticipates what we might 


think of as multiple exceptionalisms.26  


I. American Indians and Equal Protection 


 


American Indians have a unique legal and political status in the 


United States. If they belong to one of the 567 federally recognized tribes, 


they are members of political sovereigns, have distinct rights, and are 


subject to different legislative and jurisdictional schemes than 


nonmembers. At the same time, whether tribal members or not, American 


Indians may be (and unfortunately often are) subject to discrimination on 


the basis of race or ethnicity.27 To date, equal protection doctrine has (for 


                                                                                                                                                                     
REV. 1707 (1993); ROBERT WILLIAMS, JR., LIKE A LOADED WEAPON: THE REHNQUIST 


COURT, INDIAN RIGHTS, AND THE LEGAL HISTORY OF RACISM IN AMERICA  (2005); IAN F. 


HANEY LOPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE (rev. ed. 2006).  
21 See ROBERT A. WILLIAMS, JR., SAVAGE ANXIETIES: THE INVENTION OF WESTERN 


CIVILIZATION 223-25 (2012). 
22 For a similar argument, see Gloria Valencia-Weber, Racial Equality: Old and New 


Strains and American Indians, 80 NOTRE DAME L. REV. 333, 334-35 (2004) 
23 See Philip P. Frickey, (Native) American Exceptionalism in Federal Public Law, 119 


HARV. L. REV. 431 (2005). 
24 OMI & WINANT, supra note 20, at 4; Ian F. Haney Lopez, The Social Construction of 


Race: Some Observations on Illusion, Fabrication, and Choice, 29 HARV. C.R.-C.L. L. 


REV. 1, 6 (1994) (advancing a “theory of race as a social complex of meanings we 


continually replicate in our daily lives.”) 
25 See OMI & WINANT, supra note 20, at 4; see also Juan Perea, The Black/White Binary 


Paradigm of Race: Eploring the ‘Normal Science’ of American Racial Thought, 85 


CALIF. L. REV. 1213 (1997). 
26 See OMI & WINANT, supra note 20, at 4; LOPEZ, supra note 20. 
27 Recently, egregious acts of racism by non-Indians against Native Americans have 


included burning a Native homeless man, cursing and yelling “go back to the reservation” 


at Native American children, and targeting Native people for violence and abuse. See 


Sheena Louise Roetman, Couple Allegedly Sets Homeless Native American Man on Fire, 
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the most part) treated these two forms of differential treatment of 


American Indians differently, and for good reason. The former—laws, 


treaties, regulations, and other forms of legal classification—that treat 


tribes and individual Indians distinctly based on their political status form 


part and parcel of tribes’ retained inherent sovereignty and their 


contemporary self-determination. 28  As a result, courts uphold these 


classifications, asking only whether they further Congress’s unique 


relationship with tribes. 29  The latter—acts that discriminate against 


American Indians (whether tribal members or not) on the basis of their 


race/ethnicity are subjected to heightened scrutiny.30  


The Supreme Court first articulated the deferential standard for 


classifications that further tribal interests in Morton v. Mancari,31 which 


upheld a Bureau of Indian Affairs (BIA) employment preference for tribal 


members against a challenge by non-Indians. The employment preference 


was first adopted in 1934 as part of the Indian Reorganization Act, which 


aimed to make the BIA more responsive to its constituents—American 


Indian tribes and tribal members.32 The BIA largely ignored the IRA’s 


preference until tribal members sued the BIA in the 1970s, prompting the 


agency to adopt the following policy: “To be eligible for preference in 


appointment, promotion, and training, an individual must be one-fourth or 


more degree Indian blood and be a member of a federally-recognized 


tribe.”33 The Supreme Court unanimously upheld the BIA’s preference on 


the grounds that it relied on a political distinction—membership in a 


federally recognized tribe—rather than a racial one: “The preference is not 


directed towards a ‘racial group consisting of ‘Indians’; instead it applies 


only to members of ‘federally recognized tribes.’ This operates to exclude 


many individuals who are racially to be classified as ‘Indians.’ In this 


sense, the preference is a political rather than racial in nature.”34  


                                                                                                                                                                     
INDIAN COUNTRY TODAY, July 3, 2015, 


http://indiancountrytodaymedianetwork.com/2015/07/30/couple-allegedly-set-homeless-


native-american-man-fire-police-say-161248; Simon Moya-Smith, Beer Poured on 


Students, Told to ‘Go Back to the Reservation” at Hockey Game, INDIAN COUNTRY 


TODAY, Jan. 28, 2015, http://indiancountrytodaymedianetwork.com/2015/01/28/beer-


poured-students-told-go-back-reservation-hockey-game-158906. For a thorough account 


of egregious racism in a town bordering the Navajo Nation, see RODNEY BARKER, THE 


BROKEN CIRCLE (1992). These types of racist acts are, in theory anyway, redressable 


under civil rights laws, and if state action is involved, subject to the highest equal 


protection scrutiny.  
28 See Valencia-Weber, supra note 22, at 341-43. 
29 See Morton v. Mancari, 417 U.S. 535 (1974); Bethany Berger, Reconciling Equal 


Protection and Federal Indian Law, 89 CALIF. L. REV. 1165, 1187 (2010). 
30 See Navajo Nation v. New Mexico, 975 F.2d 741, 744 (10th Cir. 1992); Natonabah v. 


Bd. of Educ. of Gallup-McKinley County School Dist., 355 F. Supp. 716, 724 (D.N.M. 


1973); COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, § 14.02 (2012). 
31 417 U.S. 535 (1974). 
32 See id. at 542.  
33 Id. at 553 n.24 (quoting 44 Bureau of Indian Affairs Manual 335, 3.1). 
34 Id. As many have noted, the Court ignored the fact that the BIA supplemented the 


political membership criterion with a seemingly gratuitous blood quantum requirement, 



http://indiancountrytodaymedianetwork.com/2015/07/30/couple-allegedly-set-homeless-native-american-man-fire-police-say-161248

http://indiancountrytodaymedianetwork.com/2015/07/30/couple-allegedly-set-homeless-native-american-man-fire-police-say-161248
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The Court characterized the preference as “an employment 


criterion reasonably designed to further the case of Indian self-government 


and to make the BIA more responsive to the needs of its constituent 


groups.” 35  It then concluded that the preference was “reasonably and 


directly related to a legitimate, nonracially based goal.”36 The Court noted 


more broadly that American Indians’ unique legal and political status 


resulted in many laws and classifications that treat Indians differently from 


other groups or individuals, and stated that “As long as the special 


treatment can be tied rationally to the fulfillment of Congress’s unique 


obligations toward the Indians, such legislative judgments will not be 


disturbed.”37 To the extent that Mancari announced a standard of review 


for the federal government’s distinctive treatment of tribal members, this 


was it. 


 Not long after Mancari, however, the Supreme Court abandoned 


any effort to grapple with whether federal classifications fulfilled 


“Congress’s unique obligations toward the Indians” or not. In United 


States v. Antelope, 38 two Indian defendants challenged their prosecution 


under the Major Crimes Act (MCA)39 on equal protection grounds. The 


MCA subjects Indian defendants to federal prosecution for listed felonies 


occurring in Indian country, and often results in more severe punishment 


than would occur under state criminal jurisdiction. 40  The Antelope 


defendants had been convicted of felony-murder under the MCA, but the 


state in which the crime arose had no felony-murder provision. 41  The 


Court rejected the Antelope defendants’ equal protection arguments, citing 


Mancari for the conclusion that the distinctive treatment was based on 


defendants’ political status as tribal members. As several scholars have 


noted, Antelope failed to engage the question of how a federal 


jurisdictional scheme for prosecuting crimes by and against Native people 


                                                                                                                                                                     
complicating the conclusion that the distinction was political not racial. The Court’s 


squinting at this aspect of the BIA rule sewed confusion about what test the Court was 


adopting, but for several reasons this aspect of Mancari is not of particular concern here. 


First, the federal government has increasingly dropped separate blood quantum 


requirements in favor of definitions that defer to tribal membership. See Krakoff, 


Inextricably Political, supra note 6, at 1083-85. Second, this aspect of equal protection 


approaches to tribes and tribal members had been thoroughly addressed already. See 


Krakoff, Inextricably Political, supra note 6, at 1057-58; Berger, supra note 29; Carole 


Goldberg, What’s Race Got to Do With It? The Story of Morton v. Mancari in INDIAN 


LAW STORIES 389 (Carole Goldberg et al., eds., 2011); Addie Rolnick, The Promise of 


Mancari: Indian Political Rights as Racial Remedy, 86 N.Y.U. L. REV. 958 (2011); 


Carole Goldberg, American Indians and ‘Preferential Treatment,’ 49 UCLA L. REV. 943 


(2002). 
35 417 U.S. at 554. 
36 Id.  
37 Id. at 555. 
38 430 U.S. 641 (1977). 
39 18 U.S.C. § 
40 See Antelope, 430 U.S. at 648-50. 
41 Id. at 644. 
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fulfilled the government’s “unique” obligations to tribes.42  Instead, the 


Court collapsed the Mancari analysis into a one-line formula: if the 


federal distinction is based on tribes or tribal membership, it will be 


upheld.43 


As a result, on the one hand Mancari was an important victory for 


tribes and American Indian people in that it ensured that courts would not 


second-guess the many treaties, laws, and administrative rules that 


furthered their unique political status and associated rights. On the other, 


after Antelope and other cases, it was clear that courts were also reluctant 


to plumb the distinction between federal classifications that furthered the 


political relationship with tribes and those that did not. 44  Several 


commentators have critiqued the post-Mancari framework on this basis, 


and suggested various ways to revitalize equal protection claims brought 


by tribal members.45 Other commentators have suggested that the Mancari 


approach should not be limited to federally recognized tribes, but should 


also encompass the claims of other indigenous groups with valid 


arguments for distinctive treatment and self-determination. 46  These are 


important contributions, and the issues they address complement the 


arguments here, but are not the main focus of this Article.47 Instead, the 


focus here is on defending Mancari against its latest wave of attacks 


which, like the claims in Mancari itself (and unlike Antelope and other 


cases that involve equal protection claims brought by American Indians48) 


are in the nature of anti-affirmative action claims, brought either by non-


Indians directly or representing the interests of non-Indians in the child 


welfare and adoption context. They aim to cast doubt on Mancari’s 


distinction between political and racial classifications, and thereby recruit 


courts to second-guess federal (and state) classifications that promote or 


recognize tribes’ unique governmental status and powers, as well as 


individual tribal members’ distinctive rights and interests.  


                                                        
42 See Carole Goldberg, supra note 34, at 950, 959; Rolnick, supra note 34, at 993; 


Berger, supra note 29, at 1187 (2010).  
43 Krakoff, Inextricably Political, supra note 6, at 1059. 
44 See Washington v. Confederated Bands & Tribes, 439 U.S. 463, 501-02 (1979); Del. 


Tribal Bus. Comm. v. Weeks, 430 U.S. 73 (1977) (rejecting equal protection challenge to 


congressional action distributing judgment award to Delaware descendants that excluded 


Kansas Delawares). 
45 See Goldberg, supra note 34, at 950, 959; Rolnick, supra note 34, at 993; Krakoff, 


Inextricably Political, supra note 6, at 1058-59.   
46 See Villazor, supra note 14.  
47 As I have discussed elsewhere, however, the formulaic application of the Mancari rule 


has led to current efforts to revive judicial scrutiny in ways that would not further tribal 


interests. See Krakoff, supra note 6, at 1059 n.85, 1125-27. To the extent that equal 


protection challenges today blur the line between arguments in support of colorblindness 


and arguments that courts should take a more strenuous approach to Mancari, they are 


discussed in Part II. 
48 See Antelope, 430 U.S. 641 (1977); see also United States v. Zepeda, 792 F.3d 1103 


(9th Cir. 2015); United States v. Broncheau, 597 1260 (9th Cir. 1979). 
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A. Adoption and Foster Care 


 


Congress passed the Indian Child Welfare Act (ICWA) in response 


to overwhelming evidence that “an alarmingly high percentage” of Indian 


children are removed from their families by “nontribal public and private 


agencies,” and “an alarmingly high percentage of such children are placed 


in non-Indian foster and adoptive homes and institutions.”49 In extensive 


hearings before Congress, tribal members and other experts testified about 


the discriminatory practices of state and private welfare and adoption 


agencies, and state courts’ abuse of their authority.50 Removal of Indian 


children was justified by uninformed judgments about Native family 


arrangements and living circumstances, and the notion that Indian children 


could be saved from their impoverished circumstances only by placement 


in non-Native homes. Similar to the infamous slogan associated with the 


Carlisle Indian Industrial School, “Kill the Indian to Save the Man,” the 


pre-ICWA mantra might be summarized as “Extract the Indian to Save the 


Child.”51  


To stanch the exodus of Indian children from their communities, 


the ICWA “constructs a statutory scheme to prevent states from 


improperly removing Indian children from their parents, extended 


families, and tribes.” 52  The ICWA’s provisions include exclusive 


jurisdiction for tribal courts in certain proceedings, 53  tribal rights of 


                                                        
49 25 U.S.C. § 1901(4). 
50 See H.R. Rep. No. 95-1386, 95th Cong., 2d Sess. 9 (1978); S. Rep., No. 95-597, 95th 


Cong. 1st Sess. 11-13 (1977). 
51 See Barbara Landis, Carlisle Indian Industrial School History, 


http://home.epix.net/~landis/histry.html (last visited Feb. 16, 2016). The quote is 


attributed to the Carlisle School’s founder, Richard Henry Pratt. Pratt did not say 


precisely those words, but his mission in founding the school in 1879 was unabashedly 


assimilationist. Pratt, like many who served in the military during the late 1800s, believed 


that the only way to save Indians was to force them to adopt white ways. Landis, a 


historian of the Carlisle School, quotes a letter by Pratt, which was a response to a request 


for “Indian stories,” that was the likely source of the quote: 


“The author of the letter evidently has the idea of Indians that Buffalo Bill and other 


showmen keep alive, by hiring the reservation wild man to dress in his most hideous 


costume of feathers, paint, moccasins, blanket, leggins, and scalp lock, and to display his 


savagery, by hair lifting war-whoops make those who pay to see him, think he is a blood-


thirsty creature ready to devour people alive. It is this nature in our red brother that is 


better dead than alive, and when we agree with the oft-repeated sentiment that the only 


good Indian is a dead one, we mean this characteristic of the Indian. Carlisle's mission is 


to kill THIS Indian, as we build up the better man. We give the rising Indian something 


nobler and higher to think about and do, and he comes out a young man with the 


ambitions and aspirations of his more favored white brother. We do not like to keep alive 


the stories of his past, hence deal more with his present and his future.” 


Id. (emphasis added). 
52 COHEN’S HANDBOOK, supra note 30, § 11.01[1]. 
53 25 U.S.C. § 1911(a) (Indian tribes have exclusive jurisdiction over custody 


proceedings involving Indian children who reside on or are domiciled within the tribe’s 


reservation, and over custody proceedings involving Indian children who are already 


wards of the tribal court, regardless of residence or domicile.) 



http://home.epix.net/~landis/histry.html
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intervention and transfer of jurisdiction in others, 54  and heightened 


standards for the removal, foster care placement, and termination of 


parental rights of Indian children.55 The ICWA also imposes preferences 


for adoptive and foster care placements of Indian children, prioritizing the 


child’s extended family, tribal members, and other tribal or Indian 


placements.56 


The ICWA, which treats American Indian children differently 


from non-Indian children in all state court foster care and adoption 


proceedings, depends on Mancari’s rationale: the ICWA’s  “special 


treatment” of Indian children in the adoption and foster care contexts 


fulfills “Congress’s unique obligations toward the Indians,” and therefore 


is justifiable on equal protection grounds.57 The ICWA defines an Indian 


child as “any unmarried person who is under age eighteen and is either (a) 


a member of an Indian tribe or (b) is eligible for membership in an Indian 


tribe and is the biological child of a member of an Indian tribe.”58 Indian is 


defined as “any person who is a member of an Indian tribe, or who is an 


Alaska Native and a member of a Regional Corporation . . . .”59  The 


ICWA therefore also tracks Mancari’s distinction between people who 


may be “racially” Indian and those who are members of recognized 


tribes. 60  Children who have Indian ancestry but are not eligible for 


membership in a federally recognized tribe are not subject to the ICWA’s 


protections. The ICWA is, at its core, a jurisdictional statute, imposing 


different legal requirements on proceedings that apply to members of 


recognized tribal governments. 


Since ICWA’s passage, there have been several studies concerning 


its implementation and effectiveness. More comprehensive data would be 


ideal, but the assessments to date indicate that the ICWA, when 


implemented, achieves its goals. 61  Furthermore, some child welfare 


                                                        
54 25 U.S.C. §§ 1911(b)-(c). 
55 See 25 U.S.C. §§ 1912 (d)-(f). 
56 25 U.S.C. §§ 1915(a)-(b) (placement preferences for adoptive and foster care, 


respectively). 
57 See Mancari, 417 U.S. at 555. 
58 25 U.S.C. § 1903(4). 
59 25 U.S.C. § 1903(3). 
60 See Mancari, 417 U.S. at 553, n.24. 
61 See Gordon E. Limb, Toni Chance & Eddie F. Brown, An Empirical Examination of 


the Indian Child Welfare Act and its Impact on Cultural and Familial Preservation for 


American Indian Children, 28 CHILD ABUSE & NEGLECT 1279 (2004) (concluding that 


ICWA compliance showed promise for implementation of key family preservation 


provisions); see also Ann E. MacEachron et al., The Effectiveness of the Indian Child 


Welfare Act of 1978, 70 SOCIAL SERVICE REVIEW 451 (1996) (showing decreases in state 


adoption rates and state foster care placement rates for American Indian children between 


1975 and 1986). Most studies of the ICWA, including a 2005 GAO report, note that 


insufficient record-keeping and data collection hamper assessments of ICWA compliance 


and outcomes. See UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE, INDIAN 


CHILD WELFARE ACT: EXISTING INFORMATION ON IMPLEMENTATION ISSUES COULD BE 


USED TO TARGET GUIDANCE AND ASSISTANCE TO STATES (2005) available at: 


http://www.gao.gov/new.items/d05290.pdf; Margaret C. Plantz et al., Indian Child 



http://www.gao.gov/new.items/d05290.pdf
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professionals credit the ICWA with creating a standard for best practices 


for all child welfare cases.62 The ICWA’s requirements include providing 


“active efforts” to prevent the break-up of the family, including 


rehabilitative and remedial services, and priorities for placing children 


with extended family. Support for families so that children can remain 


with their relatives rather than be placed in foster care or institutions is, 


according to many schools of thought, the best approach for all children, 


not just American Indian children.63 


Today, however, the ICWA has some powerful opposition. Special 


interest groups that favor adoption are raising a number of challenges to 


the ICWA. In July, 2015 The Goldwater Institute filed a class action 


lawsuit alleging that the ICWA violates the equal protection and due 


process rights of Indian children in foster care.64  The named plaintiffs 


include two very young children who are eligible for tribal membership, a 


non-Indian “next friend” who purports to represent the interests of the 


children, and two sets of non-Indian foster parents. 65  The complaint 


alleges that the named plaintiffs and all other similarly situated children 


are discriminated against on the basis of race due to the ICWA’s 


procedural and substantive requirements.66 The complaint acknowledges 


that the ICWA applies only to children who are eligible for tribal 


membership, but then asserts: “Most Indian tribes have only blood 


quantum or lineage requirements as prerequisites for membership,” and 


therefore “ICWA’s definition of ‘Indian child’ is based solely on the 


child’s race or ancestry.’”67 The case is at its earliest stage, but it builds on 


a multi-year campaign of challenging the ICWA as a race-based scheme 


that harms Indian children by making them ineligible for adoption by non-


Indians.  


In the most high profile case to date, Adoptive Couple v. Baby 


Girl,68 non-Indian adoptive parents argued that the ICWA’s application to 


                                                                                                                                                                     
Welfare: A Status Report, Final Report of the Survey of Indian Child Welfare and 


Implementation of the Indian Child Welfare Act and Section 428 of the Adoption 


Assistance and Child Welfare Act of 1980 (1988) available at: 


http://eric.ed.gov/?id=ED302352. 
62 See Limb, et al., supra note 61, at 1280-8: “ICWA is important because it not only 


clarifies jurisdictional authority, but it also mandates that “American Indian definitions of 


family be used as a guide for child welfare matters” . . . . Therefore, American Indians, 


through passage of ICWA, began setting the stage for an updated orientation toward 


family preservation in national child welfare matters.” 
63 See id.; see also Clare Huntington, Rights Myopia in Child Welfare Law, 53 UCLA L. 


REV. 637, 672-87 (2006) (discussing benefits of a problem-solving approach to child 


welfare that incorporates the entire family); DOROTHY ROBERTS, SHATTERED BONDS: 


THE COLOR OF CHILD WELFARE (2002) (documenting destructive state role in removing 


children from African American families).  
64 See A.D. and C., et al. v. Washburn, et al., Civil Rights Class Action Complaint, U.S. 


Dist. Ct., AZ (July 6, 2015).  
65 See id. at 3-4.  
66 See id. at 9-10.   
67 Id. at 9. 
68 133 S. Ct. 2552 (2013). 
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their case raised serious equal protection concerns. 69  The case, which 


garnered significant media coverage, involved a girl whose father was an 


enrolled member of the Cherokee Nation of Oklahoma and whose mother 


was non-Indian. The biological parents were living apart when the birth 


mother told the father that she was pregnant. The birth father initially 


urged the birth mother to move up their wedding plans, but the birth 


mother refused and their relationship deteriorated. 70  The record in the 


case, which was thoroughly reviewed by the South Carolina Supreme 


Court in its opinion affirming the application of the ICWA, indicated that 


the birth mother placed the baby for adoption without notifying the 


Cherokee father or properly identifying him in the adoption papers.71 The 


baby was therefore delivered to the non-Indian adoptive couple shortly 


after her birth and taken to their home in South Carolina.72 


Although the adoptive parents filed for adoption in South Carolina 


when the baby was nine days old, the Cherokee biological father was not 


served with notice of the adoption until four months later, shortly before 


he was deployed to Iraq.73 One of the most difficult facts in the case for 


the biological father—repeated in media reports, the briefing of the case, 


and featured in the Supreme Court opinion—was that in initial text 


message exchanges with the birth mother about her pregnancy, the birth 


father wrote that he would relinquish his rights rather than pay child 


support.74 The birth father later testified that he thought the birth mother 


would keep the baby, and that if he left her alone for a while they would 


reconcile and raise their child together.75 This was not to be, and instead 


his text message became part of the Supreme Court’s narrative that 


keeping the child with the non-Indian adoptive parents was the right 


answer under the law.76  


 When the biological father was served with notice of the adoption, 


the process server pressed the papers on him and the birth father signed 


before realizing that the baby had been placed with outsiders rather than 


the biological mother. He also testified that he immediately tried to get the 


                                                        
69 See Brief for Petitioners at 43-49, Adoptive Couple v. Baby Girl (Feb. 19, 2013), 12-


399; Brief for Guardian ad Litem as Representative of Respondent Baby Girl at 53-55, 


Adoptive Couple v. Baby Girl, 12-399 (Feb. 19, 2013).  


70 Adoptive Couple, 133 S. Ct. at 2558. 
71 See Adoptive Couple v. Baby Girl, 398 S.C. 625, 631-34 (2012), rev’d 133 S. Ct. 2552 


(2013) (recounting actions by mother and adoptive parents’ lawyers that concealed the 


biological father’s status as a tribal member, and biological father’s testimony that he 


would not have told birth mother that he would relinquish his rights had he known she 


planned to give the baby up for adoption). For more detailed accounts of the facts of the 


case, see Krakoff, Constitutional Concern, Membership, and Race, supra note 7, at 299-


304; Bethany R. Berger, In the Name of the Child: Race, Gender, and Economics in 


Adoptive Couple v. Baby Girl, 67 FLA. L. REV. 295 (2015). 
72 Adoptive Couple v. Baby Girl, 398 S.C. at 633-34. 
73 Id. at 634. 
74 Adoptive Couple, 133 S.Ct. at 2558.   
75 Adoptive Couple v. Baby Girl, 398 S.C. at 631. 
76 Adoptive Couple v. Baby Girl, 133 S. Ct. at 2558. 
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papers back, but that the process server “‘told me that I could not grab that 


[sic] because . . . I would be going to jail if I was to do any harm to the 


paper.’”77 Instead, the biological father consulted a lawyer and the next 


day filed for a stay of the adoption proceedings. This set in motion the 


contest for the baby’s custody in South Carolina, resulting in the State 


Supreme Court decision in favor of the biological father.78 At the age of 


two, the baby was placed with her biological father and returned to 


Oklahoma, to be raised by her Cherokee family. 


Two years later, the U.S. Supreme Court reversed, precipitating the 


second highly publicized custody change in the child’s short life. The 


Court ruled solely on statutory grounds, holding three provisions of the 


ICWA, 25 U.S.C. §§ 1912 (d), (f) and §1915 (a), did not apply under the 


circumstances of the case.79 There is much to critique about the Court’s 


approach to statutory interpretation in Adoptive Couple. Justice 


Sotomayor, in a dissent joined by Ginsburg, Kagan, and Scalia, offers a 


less strained reading of the statute’s text.80 Commentators have likewise 


emphasized that the majority opinion seems to have put its sympathies for 


the adoptive couple above a more defensible reading of statutory terms.81 


These critiques are important, not least because lower courts are already 


relying on Adoptive Couple in ways that threaten to undermine the 


ICWA’s placement preferences in seemingly more routine cases.82  


More relevant to this Article, however, were the Court’s few but 


telling words about identity and equal protection. Justice Alito, the author 


of the majority opinion, began by stating that the case was “about a little 


girl (Baby Girl) who is classified as Indian because she is 1.2% (3/256) 


Cherokee. Because Baby girl is classified in this way, the South Carolina 


Supreme Court held that certain provisions [of the ICWA] required her to 


be taken, at the age of 27 months, from the only parents she had ever 


known….” ” 83  Later, at the beginning of the section interpreting the 


ICWA’s statutory terms, Justice Alito wrote: “It is undisputed that, had 


Baby Girl not been 3/256 Cherokee, Biological Father would have no right 


to object to her adoption under South Carolina law.”84 And third, toward 


the end of the opinion, Justice Alito gave his nod to the adoptive parents’ 


                                                        
77 Adoptive Couple v. Baby Girl, 398 S.C. at 634. 
78 See Adoptive Couple v. Baby Girl, 398 S.C. 625, 631-34 (2012).   
79 Adoptive Couple v. Baby Girl, 133 S. Ct. at 2557. 
80 See id. at 2572-2586. 
81 See Berger, supra note 71, at 310-17; Jessica Di Palma, Adoptive Couple v. Baby Girl: 


The Supreme Court’s Distorted Interpretation of the Indian Child Welfare Act of 1978, 


47 LOY. L.A. L. REV. 523 (2014). 
82 See In the Matter of J.S., a Youth in Need of Care, 374 Mont. 329 (2014) (refusing to 


apply expert testimony provision of the ICWA on the grounds that father lacked 


“continued custody” as interpreted by Adoptive Couple v. Baby Girl); Native Village of 


Tununak v. State, 334 P.3d 165 (AK 2014) (following Adoptive Couple and refusing to 


apply ICWA placement preferences because relative of child failed to make formal 


request for adoption). 
83 Adoptive Couple, 133 S. Ct. at 2556 (emphasis added). 
84 Id. at 2559. 
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equal protection argument: “[U]nder the State Supreme Court’s reading, 


the [ICWA] would put certain vulnerable children at a great disadvantage 


solely because an ancestor—even a remote one—was an Indian.”85 This, 


according to Justice Alito, would “raise equal protection concerns,” which 


were avoided by the Court’s narrow interpretation of the statute.86 


The constitutional concerns, presumably, are that ancestry results 


in distinctive treatment in the context of adoption and foster care. Yet 


Baby Veronica’s apparently troublingly slim ancestral tie to Cherokee 


people is what qualified her for membership in her tribe. The Cherokee 


Nation defines citizenship based on descent from historic membership 


roles.87 When the Justice wrote that Baby Veronica was “classified as an 


Indian because she is 1.2% (3/256) Cherokee,”88 he could just as well have 


written that she was “classified as an Indian because she was eligible for 


membership in a federally recognized Indian tribe.” All Justice Alito was 


doing, in essence, was repeating that Baby Veronica met the tribe’s 


political membership requirements. 


Treating children differently based on their eligibility for tribal 


membership is, of course, precisely what the ICWA requires. The ICWA’s 


goals are to preserve American Indian tribes and families, and to protect 


Indian children. It attempts to meet these goals by, inevitably, defining 


who qualifies for the Act’s protections. The definitions, referenced above, 


track the political classification of Indians and Indian children by making 


membership, or eligibility for membership, in a federally recognized tribe 


the triggering criterion.89 The ICWA, in other words, should be subject 


only to Mancari’s deferential standard of review. And even if the Court 


decided to revive the effort, abandoned since Antelope, to give meaning to 


the inquiry of whether the federal classification actually furthered the 


“unique relationship” with Indians, the ICWA should readily meet that 


test.90 For the Court to delve more deeply into ICWA’s pros and cons, 


whether concerning its application to a particular child or class of children, 


it would have to abandon Mancari, not breathe life into it. 


Adoptive Couple was not the first case to consider constitutional 


concerns about the ICWA. Two California intermediate appellate courts 


have applied a judge-made exception to the ICWA, known as the “existing 


Indian family doctrine,” on constitutional avoidance grounds. 91  The 


doctrine empowers state courts to assess whether the Indian parent of an 


ICWA-eligible child has sufficient cultural or political connections to his 


or her tribe to warrant the ICWA’s protections. The doctrine does not 


                                                        
85 Id. at 2565. 
86 See id. 
87 See Cherokee Nation Tribal Citizenship, 


http://www.cherokee.org/Services/TribalCitizenship.aspx (last visited Feb. 19, 2016). 
88 Id. at 2552, 2556 (emphasis added). 
89 See 25 U.S.C. §§ 1903 (3), (4), discussed in text at notes 58-59, supra. 
90 See text at notes 49-50, supra.  
91 See In re Santos Y., 92 Cal. App. 4th 1274 (Cal. Ct. App. 2001); In re Bridget R., 41 


Cal. App. 4th 1483 (Cal. Ct. App. 1996).  



http://www.cherokee.org/Services/TribalCitizenship.aspx
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derive from any language in the Act itself, and as several commentators 


and courts have described, it licenses state court judges to decide who is 


sufficiently Indian in precise contradiction to the goals and purposes of the 


ICWA.92 


In In re Bridget R., the parents surrendered twin girls for adoption 


shortly after their birth. The mother was a descendant of the Yacqi tribe of 


Mexico, but not an enrolled member of any federally recognized tribe. The 


father, however, was a member of the Dry Creek Rancheria of Pomo 


Indians. The parents, who had two children already, struggled financially 


and therefore felt compelled to relinquish the twins. Under the advice of 


the lawyer arranging the adoption, the biological father changed his 


identification from one-quarter Indian to white on the relevant forms in 


order to facilitate the adoption. A non-Indian couple from Ohio adopted 


the twins and took them to their new home state.93  


Meanwhile, the birth father told his mother about the adoption, and 


with her and their tribe’s assistance, sought to rescind his relinquishment 


of the twins. There was no question that the ICWA had not been followed 


in the case. The court held, however, that applying the Act would be 


unconstitutional under the circumstances. The court stated that while it 


found the ICWA’s purpose of “preserving American Indian culture” to be 


“legitimate, even compelling . . . this purpose will not be served by 


applying the provisions of ICWA . . . to children whose biological parents 


do not have a significant social, cultural or political relationship with an 


Indian community.”94 The court concluded: 


 


It is almost too obvious to require articulation that ‘the unique 


values of Indian culture’ (25 U.S.C. § 1902) will not be 


preserved in the homes of parents who have become fully 


assimilated into non-Indian culture. This being so, it is 


questionable whether a rational basis, far less a compelling 


need, exists, for applying the requirements of the Act where 


fully assimilated Indian parents seek to voluntarily relinquish 


children for adoption.95 


 


The second California case, In re Santos Y., involved the ICWA’s 


placement preferences.96 The child of a Grand Portage Band of Chippewa 


mother and a Navajo (but not enrolled)/Latino father had been placed in 


foster care due to neglect when he was a few months old. After parental 


rights were terminated, the Grand Portage Band identified a relative who 


                                                        
92 See Lorie M. Graham, The Past Never Vanishes: A Contextual Critique of the Existing 


Indian Family Doctrine, 23 AM. IND. L. REV. 1, 34-43 (1998); In re A.J.S., 204 P.3d 543, 


551 (Kan. 2009) (rejecting the doctrine and overturning an earlier Kansas case that had 


adopted it). 
93 In re Bridget R. 41 Cal. App. 4th at 1494. 
94 In re Bridget R., 41 Cal. App. 4th at 1507. 
95 Id.  
96 92 Cal. App. 4th 1274 (Cal. Ct. App. 2001). 
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was willing to adopt. The Latino foster family, who had by then taken care 


of Santos for two years, also wanted to adopt the child. State reports on 


both placements concluded that each family was well qualified to provide 


a suitable home for Santos, and the trial court ordered that Santos be 


placed with the Grand Portage family in compliance with the ICWA’s 


placement preferences.97  


The appellate court reversed, stating that the ICWA had to be 


subject to “strict scrutiny to determine whether, as applied, it serves a 


compelling government purpose, and if so, whether its application is 


actually necessary and effective to the accomplishment of that purpose.”98 


The court did not “disagree . . . that preserving Native American culture is 


a significant, if not compelling, governmental interest.”99  It concluded, 


however, that the statute’s purpose would not have been met here because 


there was “no Indian family here to preserve.”100 The court first noted that 


the child had limited contact with his biological mother, and then 


described the mother’s connection to her tribe as “predicated on her 


enrollment, but she has lived a half continent away from the Tribe’s 


activities and culture as an adult. The record does not indicate that she had 


any connection with the Tribe prior to the Department’s CSW giving her a 


contact number.” Therefore, the child’s “sole connection to the Tribe” was 


“a one-quarter ‘Minnesota Chippewa Tribe’ genetic contribution from an 


enrolled bloodline, and enrollment based on that genetic contribution.”101 


Similar to Adoptive Couple, the concern is that individual children are 


being sorted based on their ancestry, and implicitly, subject to unfair 


burdens and treatment due solely to that ancestry.102  


To date, only these two intermediate state courts have declined to 


apply the ICWA on equal protection grounds. 103  The North Dakota 


Supreme Court rejected an equal protection challenge in In re A.B., noting 


that “the [United States] Supreme Court has consistently rejected claims 


that laws that treat Indians as a distinct class violate equal protection . . . 


[T]he different treatment of Indians and non-Indians under ICWA is based 


on the political status of the parents and children and the quasi-sovereign 


nature of the tribe.”104 Oklahoma’s Supreme Court, citing to In re A.B., 


likewise held that there was no equal protection or other constitutional 


infirmity with the ICWA.105 In addition, the trend over the past decade has 


                                                        
97 Id. at 1298. 
98 Id. at 1315. 
99 Id.  
100 Id. at 1316.  
101 Id.  
102 See id.; Adoptive Couple, 133 S. Ct. at 2552. 
103 Even within California, there is no consensus. Two other intermediate appellate courts 


have rejected the existing Indian family doctrine. See Adoption of Hannah S., 48 Cal. 


Rptr. 3d 605 (Ct. App. 3d Dist. 2006); In re Alicia S., 65 Cal. App. 4th 79 (Cal. Ct. App. 


5th Dist. 1998). 
104 In re A.B., 663 N.W.2d 625, 636 (N.D. 2003). 
105 See In the Matter of Baby Boy L., 103 P.3d 1099, 1107 (Okla. 2004). 
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been that more state courts have declined to adopt the existing Indian 


family exception (which reflects the same concerns as the equal protection 


objections to the ICWA without necessarily referencing the constitutional 


language) than have adopted it.106  Among the fifteen are two states—


Oklahoma and Kansas—that initially adopted the exception, but have 


since overturned those precedents.107  


The cases that have rejected equal protection challenges and 


refused to apply the existing Indian family doctrine focus on the clear 


language and purposes of the ICWA, which protect the rights of Indian 


tribes, families, and children by providing substantive and procedural 


mechanisms that give the best chance for Indian children to maintain 


connections with their tribe. 108  These cases also recognize, as several 


scholars have documented, that judicially crafted exceptions to the ICWA 


would replicate the very circumstance that the Act aimed to redress: that 


of non-Indians passing judgment on the value and validity of Native 


identity and culture.109 Further, as Lorie Graham has argued, the existing 


Indian family doctrine tragically reenacts the historical traumas that 


necessitated its passage.110 Many Indian people struggle to overcome the 


legacies of harsh boarding school educations, urban relocations, and 


forced separations from their tribes and families. When their difficulties 


                                                        
106 Fifteen states have rejected the existing Indian family doctrine by case law or statute. 


Those states are Alaska, Arizona, Colorado, Idaho, Illinois, Iowa, Kansas, Michigan, 


Minnesota, Montana, New Jersey, Oklahoma, South Dakota, North Dakota, Utah and 


Washington. See In re Adoption of T.N.F., 781 P.2d 973 (Alaska 1989); Michael J., Jr. v. 


Michael J., Sr., 198 Ariz. 154 (Ct. App. 2000); In re Baby Boy Doe, 123 Idaho 464 


(1993); In re Adoption of S.S., 167 Ill.2d 250 (Ill. 1995); In re R.E.K.F., 698 N.W.2d 147 


(Ia. 2005); In re A.J.S., 204 P.3d 543 (Kan. 2009); In re Elliott, 554 N.W. 2d 32 (Mich. 


1996); In re Welfare of S.N.R., 617 N.W.2d 77 (Minn. Ct. App. 2000); In re Adoption of 


Riffle, 922 P.2d 510 (Mont. 1996); In re Adoption of a Child of Indian Heritage, 111 N.J. 


155 (N.J. 1988); Hoots v. K.B., 663 N.W.2d 625, 636 (N.D. 2003); In re Adoption of 


Baade, 462 N.W.2d 485 (S.D. 1990); In the Matter of Baby Boy L., 103 P.3d 1099 (Okla. 


2004); In re D.A.C., 933 P.2d 993 (Utah Ct. App. 1997); In re N.B., 199 P.3d 16 (Colo. 


Ct. App. 2007); Wash. Rev. Code §§ 26.33.040(1) (“[i]f the child is an Indian child as 


defined under the Indian child welfare act, the provisions of the act shall apply.”). One of 


New York’s appellate divisions has also rejected the doctrine. In re Baby Boy C., 805 


N.Y.S.2d 313 (N.Y. App. Div. 2005). Six states have adopted the doctrine: Alabama, 


Indiana, Louisiana, Missouri, Nevada, and Tennessee. See S.A. v. E.J.P., 571 So.2d 1187 


(Ala. Civ. App. 1990); In re Adoption of T.R.M., 525 N.E.2d 298 (Ind. 1988); Hampton v. 


J.A.L., 658 So.2d 331 (La. Ct. App. 1995); In re S.A.M., 703 S.W.2d 603 (Mo. Ct. App. 


1986); Dawn M. v. Nev. State Div. of Child & Family Servs. (In re N.J.), 125 Nev. 835 


(Nev. 2009); In re Morgan, 1997 WL 716880 (Tenn. Ct. App. 1997); In re Adoption of 


Crews, 825 P.2d 305 (Wash. 1992).  
107 See In re A.J.S., 204 P.3d 543 (Kan. 2009); In the Matter of Baby Boy L., 103 P.3d 


1099 (Okla. 2004). 
108 See In re A.J.S. 204 P.3d at 549-51.   
109 See In re A.J.S. 204 P.3d at 551 (citing to Barbara Atwood, Flashpoints Under the 


Existing Indian Family Exception: Toward a New Understanding of State Court 


Resistance, 51 EMORY L.J. 587, 625-42 (2002); Lorie M. Graham, The Past Never 


Vanishes: A Contextual Critique of the Existing Indian Family Doctrine, 23 AM. IND. L. 


REV. 1, 34-43 (1998)).  
110 See Graham, supra note 92, at 39-41. 
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plunge them into a world governed by state social service workers, their 


families are again torn apart and stamped, with cruel irony, as 


insufficiently Indian.111 


The courts that apply the ICWA despite calls to avoid it are well 


aware of the wrenching circumstances that often prompt attempts to 


deviate from the Act’s jurisdictional and placement priorities. By the time 


an appellate court reviews a case involving the foster care or adoptive 


placement of a child, there is inevitably a heart-wrenching story that has 


been compounded by delay. But as the Kansas Supreme Court recognized, 


ICWA itself has provisions for addressing circumstances where it would 


be inappropriate not to deviate from the Act’s procedural or placement 


provisions.112 Furthermore, some of the hardest cases arise because social 


service workers, attorneys, and guardians ad litem are either unaware of or 


intentionally flout the ICWA’s requirements at the outset. In both In re 


Bridget R. and Adoptive Couple, for example, there were attempts to 


submerge the tribal member identity of the father in order to facilitate 


placement with non-Indians.113 Even when ICWA avoidance is not quite 


so blatant, mistakes made early in the process, including failing to obtain 


information about the child’s heritage, failing to identify the appropriate 


tribes or to contact the relevant entity within the tribe, result in violations 


of the Act that become their own self-fulfilling prophecy: a child’s 


stability is at stake, which militates against applying the ICWA.  


While the hard cases come to the attention of state appellate courts 


and therefore often the media, the many ICWA success stories go 


unnoticed. Often the ICWA results in restoration of the child to her family 


because active efforts requirements have been complied with. In other 


cases, placements with relatives or tribal foster or adoptive families occur 


without delay or incident. And in cases where Indian children are not 


placed according to the ICWA preferences because there is “good cause” 


under the Act to deviate from them, often plans are made to cultivate their 


connections to their tribe and culture nonetheless, and the non-Indian 


foster or adoptive families are happy to cooperate in such arrangements.114 


For these reasons, the ICWA is described in some child welfare circles as 


                                                        
111 See id.  
112 See In re A.J.S. 204 P.3d at 551 (noting that the Act’s placement preferences include a 


“good cause” exception).  
113 See In re Bridget R. at 1493; Adoptive Couple, S.C. at 633; Graham, supra note 92, at 


37 (noting that in In re Bridget R., “the attorney went so far as to urge the father to 


remove any reference to his Native American ancestry from the adoption forms.”)  
114 As Director of the American Indian Law Clinic at the University of Colorado Law 


School from 1996-99, I litigated ICWA cases that had each of these outcomes. See also 


Amendments to the Indian Child Welfare Act: Hearings Before the Senate Committee on 


Indian Affairs, 104th Cong. 303 (1996) (statement of Jack F. Trope); id. at 134 (statement 


of Ron Allen, President of the National Congress of the American Indian) (“Our tribes 


have taken the position that ICWA works well and, despite some highly publicized cases, 


continues to work well.”) 
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a model for best practices concerning how to address issues of foster care 


and adoptive placement.115  


An equal protection challenge to the ICWA starts, necessarily, 


with an individual case where a disadvantage to an Indian child can be 


plausibly alleged. But if federal courts accept the invitation to scrutinize 


the statute, rather than to call attention to the ways that the ICWA allows 


for exceptions on its own terms, they will necessarily undermine the good 


that the ICWA does for Indian children, tribes, and families in the name of 


a colorblind agenda that threatens the legal foundations of justice for all 


American Indians.116 As discussed in Part II, there are strong historical 


and structural reasons for courts not to make that ill-advised foray.  


B. Gaming and Commercial Interests 


 
 Non-Indians have also raised equal protection challenges to 


economic regulation that recognizes tribal powers, particularly in the 


context of gaming.117 In KG Urban Enterprises v. Patrick, a non-Indian 


development company argued that a Massachusetts gaming law violated 


the equal protection clause by giving priority to federally recognized 


tribes.118 Ultimately the claim was denied, but during the course of the 


litigation, several published decisions adopted the plaintiffs’ framing of 


the equal protection issues.119 For this reason alone, KG Urban warrants 


some discussion. In addition, KG Urban’s attorney, former Solicitor 


General Paul Clement, also represented the Guardian Ad Litem in 


Adoptive Couple.120  Clement, along with conservative interest groups, has 


long shown interest in overturning or narrowing Mancari. 121  There is 


therefore ample reason to think that the arguments raised in KG Urban 


will resurface in other contexts. 


                                                        
115  See Br. of Casey Family Programs, Child Welfare League of Am., Children's Defense 


Fund, Donaldson Adoption Inst., N. Am. Council on Adoptable Children, Voice for 


Adoption, and Twelve Other Natl. Child Welfare Orgs. as Amici Curiae in Support of 


Respt. Birth Father, Adoptive Couple v. Baby Girl, 2013 WL 1279468 (U.S. Mar. 28, 


2013) (No. 12-399). 
116 See Krakoff, Constitutional Concern, Membership, and Race, supra note 7, at 325-28.  
117 See Artichoke Joe’s Cal. Grand Casino v. Norton, 353 F.3d 712 (9th Cir. 2003) 


(rejecting equal protection challenge to state/tribal gaming compacts under the Indian 


Gaming Regulatory Act); see also Native American Arts, Inc., 633 F.Supp.2d 591 (N.D. 


Ill., 2009) (rejecting equal protection challenge to Indian Arts and Crafts Act).   
118 693 F.3d 1, 4-6 (1st Cir. 2012) (describing claims and state statutory scheme). 
119 See id. at 17-24 (analyzing equal protection claim); KG Urban Ent. LLC, v. Patrick, 


839 F. Supp.2d 388, 403-04, 407 (D. Mass. 2012) (applying Mancari but questioning its 


approach); KG Urban Ent. LLC, v. Patrick, 2014 WL 108307 at 9-11 (ruling against 


plaintiffs but accepting framing of the question concerning whether a preference for 


tribes is a discriminatory racial preference).  
120 See Adoptive Couple v. Baby Girl, 133 S.Ct. 2552, 2556 (2013) (listing attorneys). 
121 See Gregory Smith & Carolyn Mayhew, Apocalypse Now: The Unrelenting Assault on 


Morton v. Mancari, 60 FED. LAWYER 47, 48, 55 (2013). 
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 In KG Urban, the Massachusetts Gaming Act divided the state into 


three regions for issuing gaming licenses. The state law limited the total 


number of high stakes licenses to three, and the number in any given 


region to one.122 The law also gave priority to federally recognized tribes 


that negotiated a gaming compact with the state, and had applied for tribal 


land to be taken into trust for the purpose of siting a casino.123 KG Urban 


argued that the Act violated the equal protection clause because it favored 


tribes to the disadvantage of non-Indians.  


The federal district court initially rejected KG Urban’s equal 


protection claim, citing to Mancari. The court volunteered, however, that 


if it were “addressing the issue as one of first impression, it would treat 


Indian tribal status as a quasi-political quasi-racial classification subject to 


varying levels of scrutiny depending on the authority making it and the 


interests at stake.”124 The lowest level would apply to laws “relating to 


native land, tribal status or Indian culture,” because “such laws fall 


squarely within the historical and constitutional authority of Congress to 


regulate core Indian affairs.” 125  Laws “granting gratuitous preferences 


divorced from those interests” would be subject to “more searching 


scrutiny.”126 The court’s lone concrete example, not coincidentally, was a 


law “granting tribes a quasi-monopoly on casino gaming.”127 (Ironically, 


the court’s own rationale—to subject laws outside of Congress’s 


constitutional authority to higher scrutiny—does not apply to gaming, 


which falls well within any definition of “commerce,” and thus is 


defensible under the Indian commerce clause.128) Despite these musings, 


the court ruled against KG Urban, because Mancari “remains good 


law.”129  


The district court’s willingness to substitute its judgment for that of 


Congress about what might comprise “core” Indian affairs resonates with 


the state court decisions in the “existing Indian family doctrine” cases. 


There, state courts were comfortable assessing which families were 


sufficiently Indian to warrant the ICWA’s protections, and felt no 


competency concerns about second-guessing a federal statute that had its 


                                                        
122 693 F.3d at 4. 
123 Id. at 6. 
124 839 F. Supp. 2d at 404.  
125 Id.  
126 Id. 
127 Id.  
128 The dominant reading of the Indian commerce clause is that it authorizes broad 


authority in Indian affairs. See United States v. Lara, 541 U.S. 193, 199-203 (2004); 


Cotton Petrol. Corp. v. New Mexico, 490 U.S. 163, 192 (1989). Recent scholarship has 


questioned whether the power is as boundless as the Court suggests, but even a cabined 


understanding of congressional authority in Indian affairs would include legislation 


addressing tribal powers to conduct economic enterprises. See Ablavksy, supra note 13, 


at 1028-31 (discussing historical understanding of “commerce” in the context of Indian 


affairs.)   
129 839 F. Supp. 2d at 406-07. 
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own clear definitions.130 Also, both the KG Urban district court and the 


ICWA courts expressed discomfort with the lineal descent and/or blood 


quantum aspect of tribal identification, questioning Mancari’s distinction 


between political and racial definitions of Indians.131  


The First Circuit, while not biting on the invitation to reconsider 


Mancari, nonetheless breathed life into KG Urban’s equal protection 


claim. The First Circuit directed the district court to consider whether the 


State had violated KG Urban’s rights by requiring the corporation to wait 


an unreasonably long time for a determination of its license application 


due to the pendency of a claim by the Mashpee Tribe.132 The district court, 


on remand, once again rejected KG Urban’s equal protection claim, but 


accepted its framing of the question: does the Massachusetts law, either 


expressly or as applied, discriminate on the basis of race by anticipating 


the possibility of a gaming compact with a federally recognized tribe? The 


district court, throughout the opinion, equates mention of the Mashpee 


Tribe with possible evidence of “discriminatory intent.”133  


In the end the district court found no evidence of such intent, but it 


skipped entirely over an important threshold question: why should a state 


law that treats federally recognized tribes in distinct ways in the economic 


context be analyzed through the lens of racial discrimination? Such state 


laws may or may not be good policy; they may or may not be efficient. 


But states are generally given wide leeway to make distinctions between 


economic actors without being subject to heightened judicial scrutiny. One 


problem for the district court was some confusion in the First Circuit 


opinion concerning when states, as opposed to the federal government, can 


enact legislation that affects tribes. 134  That line of cases has generally 


addressed state legislation that has intruded into tribal sovereign 


powers.135 States lack the authority to pass laws that impinge on tribal 


inherent powers, and this has been true since Chief Justice John Marshall 


penned Worcester v. Georgia.136  If states pass laws that accommodate 


tribes as governments, including as governments with inherent power to 


engage in economic activity, it may well be the case that other economic 


actors are disadvantaged, but that disadvantage is not a result of racial 


discrimination by the State.137 As long as those state laws “implement, 


                                                        
130 See text at notes 92-113, supra. 
131 839 F. Supp. 2d at 403-04. 
132 693 F.3d at 24-28. The Mashpee Tribe, one of the federally recognized tribes in the 


Southeast region, had begun negotiations for a gaming compact and was awaiting a 


decision on whether its land would be taken into trust by the federal government. See id. 
133 See 2014 WL at *9-*10. 
134 See 693 F.3d at 19-23. 
135 See Washington v. Confederated Bands & Tribes of the Yakima Indian 


Nation, 439 U.S. 463 (1979). 
136 See 31 U.S. 515 (1832). 
137 See COHEN’S HANDBOOK, supra note 30, 932-33, § 14.03[2][b] (discussing judicial 


review of state classifications). 
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reflect, or effectuate” federal laws or policies that support tribes, they 


should not be subject to heightened scrutiny.138 


The Massachusetts law “reflected” and “effectuated” federal laws 


that implement tribal rights to engage in gaming. The Supreme Court 


recognized tribes’ inherent right to conduct gaming activity on tribal lands 


in California v. Cabazon Band of Mission Indians, 139  and not long 


afterwards Congress passed the Indian Gaming Regulatory Act (IGRA). 


The IGRA provided a federal statutory basis for regulating Indian gaming 


to ensure that tribes would be the primary beneficiaries of gaming 


revenue.140 The IGRA also accommodated states’ interests in controlling 


the level and amount of gaming occurring within their boundaries. For 


tribes to engage in certain high-stakes categories of gaming (defined as 


“Class III gaming”), they have to enter into compacts with the state.141 If 


states prohibit Class III gaming altogether, then they do not have to enter 


into compacts with tribes. But if states do allow Class III gaming, then 


they are required to “negotiate in good faith” with tribes that request 


compacts.142  


The Massachusetts Gaming Act aimed to create and regulate a 


Class III gaming economy that had to accommodate the federally 


recognized tribes that were likely to exercise their rights under the 


IGRA.143 The Act contemplated just one Class III enterprise per region, 


and anticipated that tribes, located only in the Southeast region of the 


state, might obtain that region’s single license.144 The State’s interest was 


in capping the total number of high stakes gaming enterprises, while 


simultaneously accommodating its obligations under federal law to allow 


tribal gaming under IGRA’s terms.145 Even if the State mentioned tribes 


specifically in its rationale for the permitting process under the Act, doing 


so should not have triggered heightened equal protection scrutiny. The 


First Circuit and federal district court’s confusion over this, however, 


reflects the success that non-Indian enterprises (and their powerful 


advocates) have had at creating a narrative of colorblind injustice in this 


context. Taking a step back from the intricacies of the claims and the 


courts’ analyses, it should strike most of us as odd that KG Urban, a 


highly successful development corporation hoping to edge into casino 


gaming, could use the legacy of Brown v. Board of Education to leverage 


                                                        
138 Id. See also, Peyote Way Church of God v. Thornburgh, 922 F.2d 1210 (5th Cir. 1991); 


In the Matter of New York Ass’n of Convenience Stores v. Urbach, 699 N.E.2d 904, 908 


(N.Y. 1998); St. Paul Intertribal Hous. Bd. v. Reynolds, 564 F. Supp. 1408 (D. Minn. 


1983).   
139 480 U.S. 202 (1987). 
140 See 25 U.S.C. § 2702. 
141 See 25 U.S.C. § 2703 (8) (defining Class II gaming); § 2710 (describing conditions for 


Class II gaming, including state compact requirement).   
142 25 U.S.C. § 2710(d)(3)(A).   
143 See KG Urban, LLC v. Patrick, 693 F.3d at 4-5 (describing relevant portions of 


Massachusetts Gaming Act).   
144 See id. at 5-7. 
145 See id.   
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its position. Yet that is where the Court’s colorblind approach may be 


leading.   


C.  Equal Protection Concluding Thoughts  


 
  


Classifications are everywhere in the law, which is why courts 


sweep most equal protection claims away by consigning them to rational 


basis review.146 The equal protection claims that rise from the basement 


tier of judicial scrutiny are those that include allegations of discrimination 


on the basis of race, ethnicity, or gender, as well as those that allege that 


other fundamental rights (to speech, free exercise of religion, and more 


recently, privacy/intimacy) are being allocated in a discriminatory 


manner.147 In the era of constitutional colorblindness and anti-affirmative 


action, however, courts have extended their equal protection scrutiny to 


classifications that aim to increase minority representation in work and 


educational settings.148 As Reva Siegel has described, the equal protection 


framework shifted from considering whether the classification 


subordinated a minority group unable to overcome majoritarian politics to 


whether the classification included race/gender/ethnicity, in which case 


heightened scrutiny was automatic.149 Equal protection turned away from 


being a means to eradicate subordination and racial (or gender based) 


caste systems and became instead a check-off detection system, defining 


discrimination as the (race, ethnic, or gender) categorization itself rather 


than its historical or societal purposes or effects. This opened the door to 


searching judicial scrutiny of any and all programs using race or ethnicity, 


even those designed to overcome discrimination against disadvantaged 


groups.150 


There is a slim possibility that Justice Kennedy’s opinion in 


Obergefell v. Hodges 151  is a corrective to this trend. Embracing a 


willingness to plumb the meanings of equality and liberty, Obergefell 


                                                        
146 See ERWIN CHERMINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES § 9.2 (5th 


ed. 2015). 
147 See id. at §§ 9.3-.4 (discussing equal protection analysis in the context of race, 


ethnicity, and gender;  


WILLIAM J. RICH, 1 MODERN CONSTITUTIONAL LAW § 11:8 (3rd ed., updated 2015) 


(discussing equal protection/fundamental rights cases).  
148 See ERWIN CHERMINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES § 9.2 (5th 


ed. 2015). 
149 See Reva Siegel, Equality Talk: Antisubordination and Anticlassification Values in 


Constitutional Struggles Over Brown, 117 HARV. L. REV. 147, 1473 (2004) (describing 


how equal protection law evolved from expressing anti-subordination to anti-


classification norms in the five decades after Brown v. Board of Educ.). 
150 See Helen Norton, The Supreme Court’s Post-Racial Turn Towards a Zero Sum 


Understanding of Equality, 52 WM. & MARY L. REV. 197 (2010) (analyzing affirmative 


action cases).  
151 135 S. Ct. 2584 (2015).  
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overthrew a regime that perpetuated second-class status for gays and 


lesbians by outlawing bans on marriage between people of the same sex 


throughout the country. The case built on previous cases that recognized 


associational, privacy, and due process rights for gays and lesbians, 


including Romer v. Evans,152 Lawrence v. Texas,153 and United States v. 


Windsor.154  But the rhetorical structure of Obergefell is in many ways 


most analogous to Justice Brennan’s equal protection approach in Plyler v. 


Doe.155 Like Plyler, Obergefell asks whether a combination of values and 


factors call for judicial intervention in a scheme that treats some people 


differently from others. The ad-hoc equal protection approach, 


disapproved by some precisely due to its context-sensitive nature, asks: 


Do multiple factors, if all are present, perpetuate or create subordination in 


ways that the democratic process cannot redress?  


 The Obergefell opinion is, perhaps, a sign that the Court remains 


committed to interrogating how laws instigate and perpetuate status-based 


inequality rather than simply identifying formal categories of distinction. 


If so, then the Court might be able to tackle the nuances of sovereignty, 


race, and membership in the American Indian law context. In the 


Obergefell view, equal protection encompasses whether laws perpetuate 


ingrained and invidious treatment, and not just whether they violate either 


formal or traditional notions of inequality. 156  Obergefell may well be 


singular, however, reflecting Justice Kennedy’s particular concern for 


discrimination against gays and lesbians, just as Plyler has not been 


extended in the contexts either of education or undocumented immigrants.  


Given that the anti-subordination approach to equal protection 


doctrine is unlikely to revive in the current judicial climate, the Court 


nonetheless can continue to do the least harm in the American Indian law 


context simply by following, rather than overturning, precedent or 


legislative enactments. Unlike Obergefell, which required the Court to 


strike down state marriage laws, all the Court has to do in the Native 


nation context is exercise restraint. If laws or policies further the federal 


government’s unique obligations to Native nations, then the Court should 


hew to Mancari and stay its hand.157 


In the case of laws that perpetuate tribal survival (the ICWA) and 


safeguard tribal economic powers (the IGRA and complementary state 


                                                        
152 517 U.S. 620 (1996). 
153 39 U.S. 558 (2003). 
154 133 S. Ct. 2675 (2013). 
155 457 U.S. 202 (1982) (striking down Texas law and school district policies that 


prohibited children who entered the country unlawfully from attending public schools).   
156 135 S. Ct. at 2598-2605. 
157 See Mancari, 417 U.S. at 555; text at notes 28-37, supra. Note that this leaves open 


the possibility that if a federal classification concerning tribes or tribal members does not 


further the unique relationship between tribes and the federal government, it should be 


subject to judicial scrutiny. As discussed above, this avenue, though seemingly closed off 


by Antelope and its progeny, could be revived consistently with Mancari. See text at 


notes 38-55, supra.   
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laws,) the appropriate equal protection approach is to allow tribes to 


combat their racialized and subordinated status through their 


constitutionally-based rights to self-determination, not to strike down laws 


that undermine those efforts. 158  Otherwise, equal protection as anti-


classification will become a tool to resurrect the very forms of racial 


discrimination that subordinated Native peoples and brought them nearly 


to the brink of elimination. 159  These included assigning inferior 


characteristics, such as the savage, to tribes collectively to justify taking 


their land and destroying their familial and tribal structures.160 They also 


included the imposition of biological (as opposed to territorial or 


affiliation-based) membership requirements, and forced assimilation 


policies designed to have Indians eventually disappear.161 The pernicious 


stereotypes that accompanied these policies—what Renee Ann Cramer has 


described as the “common sense” of anti-Indian racism—lurk not far 


beneath the surface of the ICWA and gaming cases. 162  In the ICWA 


context, tribes and tribal members are unfit to judge what is best for their 


individual children, and tribal affiliation is described disparagingly as 


nothing more than a remote blood tie rather than as a political and cultural 


connection to a Native nation.163 In the gaming and economic contexts, 


tribes, described as “quasi-racial” collections of individuals rather than as 


governments, are standing in the way of non-Indian economic progress.164 


                                                        
158 It is worth noting that the Court’s approach in Obergefell and Plyler results in striking 


down state and local laws. The added justificatory burden in these cases—to explain why 


federal judges should overturn state and local democratic decisions—is absent for courts 


upholding Mancari. The Mancari approach defers to the federal legislative branch. That 


is yet another reason for the Court not to deviate from its current equal protection review 


of laws that further Congress’s unique relationship with tribes.   
159 See WILLIAMS, JR., LIKE A LOADED WEAPON, supra note 20; Krakoff, Inextricably 


Political, supra note 6, at 1070, 1122-31.  
160 See Bethany Berger, Red: Racism and the American Indian, 56 UCLA L. REV. 591, 


593 (2009); see also Renee Ann Cramer, The Common Sense of Anti-Indian Racism: 


Reactions to Mashantucket Pequot Success in Gaming and Acknowledgment, 31 LAW & 


SOC. INQUIRY 313, 317-19 (2006) (summarizing scholarship that explores and catalogues 


the racist stereotypes that drove colonial and post-colonial policies of Indian 


dispossession and that continue to pervade contemporary culture and views). 
161 See EVA MARIE GAROUTTE, REAL INDIANS: IDENTITY AND SURVIVAL OF NATIVE 


AMERICA 21-36 (2003); Krakoff, Intextricably Political, supra note 6, at 1067-70.  
162 See Cramer, supra note 160, at 316-17. Cramer builds on Ian Haney Lopez’s 


vocabulary of a “common sense” of racism generally, by which he means the ways that 


racist constructs have infiltrated American views of the world and therefore become 


naturalized.  See id., (citing Haney Lopez, Ian Haney Lopez, Racism on Trial: The 


Chicano Fight for Justice 119 (2003)).  
163 See Adoptive Couple, 133 S. Ct. at 2565 (“[U]nder the State Supreme Court’s reading, 


the Act would put certain vulnerable children at a great disadvantage solely because an 


ancestor—even a remote one—was an Indian.”)  
164 See KG Urban, 839 F. Supp. 2d at 404; see also Cramer, supra note 160, at 325. 


Cramer makes the additional observation that lurking beneath this misunderstanding of 


tribes as collections of individuals connected solely “by blood” is the ironically 


complementary suspicion that they are not really Indian at all. In analyzing the backlash 
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These are the same tropes that drove the nation’s worst and most 


racialized treatment of tribes, and should not be resurrected in the name of 


a supposedly race neutral equal protection agenda. 


II. Tribes and the Constitutional Minimum 


 
The parties bringing equal protection challenges to American 


Indian programs and legislation do not accept the Mancari approach of 


deferring to classifications that further the government-to-government 


relationship with Native nations. To the contrary, they question the very 


basis for tribes’ distinct treatment under the Constitution by conflating 


lineal descent from an ancestral group with the invidious socio-political 


category of “race.” In Adoptive Couple, the non-Indian parties urged the 


Court to see Baby Veronica as a child treated differently solely because of 


her scant percentage of Cherokee blood rather than as a potential member 


of the Cherokee Nation of Oklahoma, to whom different jurisdictional 


rules therefore applied. 165  In KG Urban, the non-Indian development 


company argued that tribal governments should be viewed no differently 


from collections of racially connected people because they have 


membership criteria that rely on ancestry.166 These challenges equate tribal 


status and membership with race, and ask courts to intervene and second-


guess laws and policies that serve the interests of tribes. 


Yet Mancari makes an unassailable descriptive point about tribes: 


they are governments, and membership in a tribe is therefore a political 


status, not (just) a racial one.167 Today the federal government recognizes 


567 Native nations as political entities, and each of these therefore has 


powers that non-state entities lack.168 Mancari’s approach appropriately 


accounts for this legal/political landscape. In addition, as I have argued 


elsewhere, the settler colonial project racialized tribes as part of a strategy 


                                                                                                                                                                     
to tribal recognition as a result of the economic success of the Mashantucket Pequot’s 


gaming enterprise, Cramer observed:  


Mashantucket Pequot’s “inauthentic” Indian identity becomes its own disabling certitude; 


alluding to the Mashantucket Pequot tribe becomes shorthand for “undeserving” and 


“inauthentic” Indians. Anti-Mashantucket Pequot rhetoric becomes anti-Indian rhetoric; 


in the new common sense racism fueled by casino success, the Pequots are a trope for 


everything a “real” Indian is not.  


Id. at 325. 
165 See Part I.A., supra. 
166 See Part I.B., supra. 
167 See Mancari, 417 U.S. at 553-54.   
168 See Indian Entities Recognized and Eligible to Receive Services from the U.S. Bureau 


of Indian Affairs, 80 Fed. Reg. 1942, Jan. 14, 2015 (listing 566 tribes); COHEN’S 


HANDBOOK, supra note 30, CH. 4. The Pamunkey Tribe was recognized after the most 


recent publication of the list. See Joe Helm, Virginia’s Pamunkey Withstand Challenge to 


Tribe’s Federal Recognition, WASH. POST, FEB. 1, 2016, available at 


https://www.washingtonpost.com/local/virginias-pamunkey-withstand-challenge-to-


tribes-federal-recognition/2016/02/01/43563890-c924-11e5-a7b2-


5a2f824b02c9_story.html.  



https://www.washingtonpost.com/local/virginias-pamunkey-withstand-challenge-to-tribes-federal-recognition/2016/02/01/43563890-c924-11e5-a7b2-5a2f824b02c9_story.html

https://www.washingtonpost.com/local/virginias-pamunkey-withstand-challenge-to-tribes-federal-recognition/2016/02/01/43563890-c924-11e5-a7b2-5a2f824b02c9_story.html

https://www.washingtonpost.com/local/virginias-pamunkey-withstand-challenge-to-tribes-federal-recognition/2016/02/01/43563890-c924-11e5-a7b2-5a2f824b02c9_story.html
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to appropriate their lands and resources, hopelessly intermingling the 


racial and the political in the tribal context.169 Tribes’ pre-contact status as 


free and independent peoples—able to determine citizenship based on 


territoriality, belonging, and other social and political criteria as they saw 


fit—was compromised by the process of colonization and racialization, 


which imposed definitions that met the political needs of the settler 


nations, not the internal understandings of tribes.170  The contemporary 


construction of “American Indian tribe,” in other words, is political in 


nearly every conceivable sense. For these reasons, tribes’ “racial” or 


descent requirements for membership should not be used against them to 


justify dismantling their political status today  


There is yet another reason to leave the “political status” aspect of 


Mancari in tact: the Constitution—its text and structure—requires it. Since 


the nation’s founding, the United States has recognized the indigenous 


peoples of North America as entities with powers of self-governance and 


rights to property. 171  The precise source and scope of the federal 


government’s power in Indian affairs has been the subject of significant 


debate.172 But the very fact of a government-to-government relationship is 


                                                        
169 See Krakoff, Inextricably Political, supra note 6; Krakoff, Constitutional Concern 


supra note 7. 
170 See Inextricably Political, supra note 6; see also Gregory Ablavsky, Making Indians 


“White”: The Judicial Abolition of Native Slavery in Revolutionary Virginia and Its 


Racial Legacy, 159 U. PA. L. REV. 1457, 1517-20  (2011) (analyzing cases abolishing 


Indian slavery and concluding that the “whitening” of American Indians served the larger 


goal of shoring up race-based enslavement of Africans even while it obscured the 


ongoing racialization of Indians who would not vanish through assimilation).   
171 See Matthew L.M. Fletcher, The Original Understanding of the Political Status of 


Indian Tribes, 82 ST. JOHN’S L. REV. 153, 164-169 (2008); see generally ROBERT A. 


WILLIAMS, JR., LINKING ARMS TOGETHER: AMERICAN INDIAN TREATY VISIONS OF LAW 


AND PEACE 1600-1800 (1997) (documenting bilateral nature of US-Indian treaty 


negotiations). 
172  The textual sources are the Treaty and Commerce clauses. See U.S. Const., Art. II, § 


2, cl. 2 (Treaty clause);  Art. I, § 8, cl. 3 (Indian commerce clause). Some scholars have 


argued international law also provides justification, as well as inherent limitations, for 


federal power in Indian affairs. See Philip P. Frickey, Domesticating Federal Indian Law, 


81 Minn. L. Rev. 31, 55-56 (1996) (arguing that to the extent that federal power over 


Indian affairs is extra-constitutional, its source is international law which also implies 


limitations on its scope). For other scholarly treatments of this topic, see Robert N. 


Clinton, There is No Federal Supremacy Clause for Indian Tribes, 34 ARIZ. ST. L. J. 113 


(2002); Nell Jessup Newton, Plenary Power Over Indians: Its Scope, Sources, and 


Limitations, 132 U. PA. L. REV. 195 (1984); see also Robert A. Williams, Jr., The Algebra 


of Federal Indian Law: The Hard Trial of Decolonizing and Americanizing the White 


Man’s Indian Jurisprudence, 1986 WIS. L. REV. 219, 265 (arguing that federal power 


should be rejected wholesale as irremediably genocidal). More recently, Greg Ablavsky 


has documented that early Americans did not look to specific constitutional clauses for 


the source of authority in Indian affairs; rather “most of those who drafted and interpreted 


the Constitution wrote of authority over Indian affairs as an interrelated, coherent bundle 


of powers.” Ablavsky, Beyond the Indian Commerce Clause, supra note at 13, 1040 


(2015). 







Krakoff, Tribes, Race, and the Constitutional Minimum  


 


Sarah Krakoff Page 29 3/10/2016 


beyond question.173 It is also clear that the justification for this relationship 


is that American Indians were on the continent first.174 In fact, as William 


Quinn has described, it was obvious enough to the founders that formal 


definitions for the term “tribe” were completely lacking in the early years 


of the republic.175 Nonetheless, “The inescapable conclusion . . . is that all 


the colonial powers recognized at least those tribes with which they 


treated as separate, autonomous political entities . . . . The new Republic 


was legatee of a heritage that recognized, albeit sometimes grudgingly, the 


sovereignty of Indian tribes native to the continent.” 176  Tribes—as 


political sovereigns, recognized by the federal government and 


denominated as such—therefore have ties to pre-contact peoples, and must 


do so in order to be acknowledged as governments outside of the federal-


state structure. Without those connections, a group of people getting 


together to form a government outside of the federal/state structure is an 


entirely different matter. In the more benign version, it could be an attempt 


to form a new state; otherwise, it is something closer to secession.177 


This aspect of federally-recognized Indian tribes—that they have 


ties to peoples who occupied the continent before the arrival of European 


settlers—is reflected in the history and structure of the Constitution, the 


case law of tribal status, today’s federal acknowledgement criteria, as well 


as international definitions of indigenous peoples. To be a tribe, and 


therefore subject to Mancari’s approach to equal protection analysis, 


includes a requirement of connection to the peoples who were here first.178  


A.  History and Constitutional Structure 


 
 Tribes’ political status is woven into the text and structure of our 


Constitution. The United States Constitution recognizes the distinct status 


of tribes in the Indian Commerce Clause.179 The other textual source for 


the federal government’s relationship with tribes is the Treaty Clause,180 


which does not mention tribes specifically but indisputably included the 


                                                        
173 Even scholars who are skeptical of tribes’ inherent powers and/or the exclusivity of 


federal authority in Indian affairs acknowledge some form of political status for tribes 


and a degree of federal authority in Indian affairs. See Robert G. Natelson, The Original 


Understanding of the Indian Commerce Clause, 85 DENV. U. L. REV. 201 (2004); 


Saikrishna Prakash, Against Tribal Fungibility, 89 CORNELL L. REV. 1069 (2004).     
174 See Quinn, supra note 15, at 336 (1990). 
175 Id. According to Quinn, “[I]t was usually more clear . . . to the person of 1789, or even 


1889, exactly who was an Indian and what Indian community was a tribe, that it is to the 


person of 1989. Thus the question of recognition was more of a non-issue for the first 


century of the United States than for the second century.” 
176 Id. at 337. 
177 The requirements for forming a new state are very particular. See U.S. Const., Art. IV, 


§ 3, cl. 1. Outside of this, a group of people who get together to form their own 


government within our country are engaged in acts of rebellion or secession.  
178 See Adoptive Couple v. Baby Girl, S. Ct. (2013) (Sotomayor, J., dissenting).   
179 U.S. Const., Art. I, § 8, cl. 3. 
180 U.S. Const., Art. II, § 2, cl. 2. 
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power to enter into treaties with tribes.181 Our nation’s founding document 


includes these powers because addressing the claims of indigenous 


peoples was central to the nation’s formation.182 As many scholars and 


jurists have noted, all of federal Indian law, and by extension much of 


American law itself, is grounded in this initial point of origin: Indigenous 


peoples occupied the continent and their presence and claims had to be 


addressed.183  


 The origins of the federal relationship with tribes lie in earlier 


encounters by Spain, England, and the other colonizing nations.184 When 


Spanish explorers arrived on the islands and shores of North America, 


they encountered populated and settled places. The justifications for 


occupying and eventually assuming control over lands occupied by others 


were drawn from early international law doctrines. 185  Those doctrines 


were often blatantly self-serving, and if they were not, they were 


abandoned as often as they were followed.186 But the felt necessity to 


articulate any principles at all reflected the stark reality that the Spanish, 


and later the British, French and eventually Americans, did not confront a 


so-called terra nullius—a blank land. 187  Nor did they find stray 


individuals roaming the continent; rather, as William Canby describes, 


“the British Crown and several of its colonies dealt with the Indian tribes 


as wholly independent foreign nations.”188  


In the post-revolutionary period, the presence and claims of Native 


peoples animated many of the discussions about the extent and scope of 


federal power. Gregory Ablavsky has argued that concerns about Native 


nations and the threat they posed to the young United States propelled 


arguments supporting a stronger federal government, and were 


foundational to the Constitution’s structure and adoption.189 The various 


                                                        
181 See Gregory Ablavsky, The Savage Constitution, 63 DUKE L.J. 999, 1041-42 (2014) 


(recounting history of the founding and significance of concerns about consolidating 


federal power over Indian affairs to drafting of the Treaty and Supremacy clauses). 
182 ROBERT A. WILLIAMS, JR., LINKING ARMS TOGETHER: AMERICAN INDIAN TREATY 


VISIONS OF LAW AND PEACE 1600-1800 20-21 (1997), Ablavsky, Our Savage 


Constitution, supra note 181.  
183 See Ablavsky, The Savage Constitution, supra note 181; see also William Canby Jr., 


The Status of Indian Tribes in American law Today, 62 WASH. L. REV. 1, 2 (1987). 
184 See COHEN’S HANDBOOK, supra note 30, § 1.02[1]; Felix Cohen, The Spanish Origin 


of Indian Rights in the Law of the United States, 31 GEO. L. J. 1 (1942); Felix Cohen, 


Original Indian Title, 32 MINN. L. REV. 28, 43-47 (1947). 
185 See Cohen, The Spanish Origin of Indian Rights, supra note 184; see also Ablavasky, 


Beyond the Indian Commerce Clause, supra note 13, at 1059-61 (“There was widespread 


agreement . . . that the law of nations should govern relations between the United States 


and Natives. It was less clear what the content of that law would be.”)  
186 SEE ROBERT A. WILLIAMS, JR., THE AMERICAN INDIAN IN WESTERN LEGAL THOUGHT: 


THE DISCOURSES OF CONQUEST 96-108 (1990). 
187 See id. 
188 Canby, supra note 183, at 2 (1987). 
189 See Ablavsky, Our Savage Constitution, supra note 181; see also John R. Wunder, 


‘Merciless Indian Savages’ and the Declaration of Independence, 25 AM. INDIAN L. REV. 


65, 65-66 (2000) (noting that the grievances against the Crown in the Declaration of 
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attempts to provide legal justifications for the acquisition of Indian 


property also reflected the understanding that tribes had distinctive claims 


based on their pre-contact status. 190  The so-called discovery doctrine, 


whether in its harshest or more internationalist form, is a rationale for 


acquiring territory from peoples who were here first, not merely from 


individuals with competing claims to territory.191 Similarly, early federal 


statutes (known as Trade and Intercourse Acts) prohibiting the sale of 


Indian land to individuals or states acknowledge the distinct nature of 


Indian rights to property, rooted in what courts would later describe as 


aboriginal title.192 


Despite the centrality of indigenous peoples’ presence and status to 


European colonization and the formation of the United States, culminating 


in the distinct treatment of Indian tribes in the Constitution, there is 


virtually no discussion about how to define them.193 William Hagan notes 


this surprising gap in an article addressing the related problem of how to 


define individual American Indian identity. Hagan quotes an 1892 annual 


report by the Commissioner of Indian Affairs Thomas Jefferson Morgan, 


who was addressing the question: “What is an Indian?”: 


 


“One would have supposed,” observed Morgan, “that this 


question would have been considered a hundred years ago 


and had been adjudicated long before this. Singularly 


enough however, . . . it has remained in abeyance, and the 


Government has gone on legislating and administering law 


without carefully discriminating as to those over whom it 


has a right to exercise such control.”194 


 


                                                                                                                                                                     
Independence included its failure to mitigate the threat posed by ‘merciless Indian 


savages’ to the frontier colonies).   
190 See id.; see also Felix Cohen, Original Indian Title, 32 MINN. L. REV. 28, 43-47 


(1947). 
191 See Cohen, supra note 184, at 43-44; Ablavsky, Beyond the Indian Commerce Clause, 


supra note 13, at 1071-72 (noting, moreover, that use of the term “discovery doctrine” 


obscures the reality that: “[i]n both international law and American practice respecting 


Native lands, purchase and possession played a far greater role than discovery and 


conquest.”); see also Robert Miller, Discovering Indigenous Lands: The Doctrine of 


Discovery in the English Colonies (2012) (providing a thorough-going critique of the 


doctrine as it was articulated and exercised in all of the commonwealth countries). 
192 These Acts are now codified at 25 U.S.C. § 177. The first Trade and Intercourse Act 


was passed in 1790, 1 Stat. 137-38, but even it had origins in earlier enactments, 


including the Northwest Ordinance of  July 1787, which stated that Indians’ land and 


property “shall never be taken from them without their consent; and in their property, 


rights, and liberty, they never shall be invaded or disturbed unless in just and lawful wars 


authorized by Congress; but laws founded in justice and humanity shall from time to time 


be made, for preventing wrongs being done to them, and for preserving peace and 


friendship.”  32 J. Continental Cong. 340-341 (1787).   
193 See Quinn, supra note 15, at ; Hagan, supra note 15, at 309-10. 
194 Hagan, supra note 15, at 309. 
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As Hagan and Commissioner Morgan observed, not only did the 


“founding fathers . . . [provide] little guidance,” they provided no 


definition for the terms Indian and tribe in the Constitution. Nor did the 


federal agencies first charged with addressing Indian affairs—the War 


Department and then the Department of the Interior—“fill the gap.”195 


The absence in the early days likely reflected nothing more than the 


stunning obviousness of the situation:  Indian tribes were peoples already 


on the continent, whose claims to self-governance and property were 


therefore, literally, facts on the ground. As Native nations became folded 


into the domestic legal order, the impetus to define tribes grew. Case law, 


statutes, and eventually administrative criteria filled the gap, but also 


reflected the changing priorities of the federal government concerning 


Indian policy.   


B. Early and Contemporary Definitions of Indigenous Peoples: Case Law, 


Federal Regulations, and International Law  


 


The dearth of early definitions of the terms “Indian” and “tribe” 


despite their ubiquity in U.S. law does not mean that there were no 


understandings of what these terms meant. As noted above, it was likely 


the opposite—that it seemed so obvious to Europeans and early Americans 


that they were referring to the peoples that preceded them on the continent 


that there was no need to spell that out. Early international law, widely 


recognized as the source for American Indian law, spoke to the rules for 


interaction with Native peoples and certainly contained assumptions about 


their characteristics, but did not take on the task of providing legal 


definitions.196 As U.S. law for engaging with Native nations evolved from 


a species of international law to a body of domestic law, definitions 


emerged that served the served U.S. purposes of categorization, 


bureaucratization, control, and elimination.197 These definitions included 


the racialization of Native peoples and accompanying derogatory 


characterizations.198 To be legally “Indian” depended, first and foremost, 


                                                        
195 Id. at 310. 
196 Robert Williams, Jr., has thoroughly documented that the assumptions were self-


servingly negative, including that indigenous peoples were uncivilized and “savage,” in 


order to justify the unilateral assertion of European, and then American, power. See 


WILLIAMS, JR., supra note 186; SAVAGE ANXIETIES, supra note 21, at 223-35. But 


perhaps because of these assumptions, and the accompanying presumption and hope that 


indigenous peoples would not survive, early international law made no effort to identify 


and define “indigenous peoples” as such, entitled to whatever limited rights the law of 


nations did recognize.  
197 See Krakoff, Inextricably Political, supra note 6, at 1060-77; Constitutional Concern, 


Membership, and Race, supra note 7; see also Rebecca Tsosie, American Indians and the 


Politics of Recognition: Soifer on Law, Pluralism, and Group Identity, 22 LAW & SOCIAL 


INQUIRY 359 , (1997) (describing how colonial laws and policies shaped the legal 


construct of Indian tribes to serve the ends of the colonizing regime).  
198 See Krakoff, Inextricably Political, supra note 6, at 1060-77. 
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on the stakes for non-Indians in any particular case.199 In recent years, 


however, definitions have emerged, particularly in the international law 


context, that retain the key elements of pre-colonial presence, attachment 


to land, and longstanding cultural and political institutions, but finally 


shorn of the discriminatory and racialized descriptions contained in U.S. 


common law.  


1. Common Law Definitions 


 


Today U.S. law remains riddled with the legacies of the process of 


racialization, but emerging definitions of indigenous peoples in both the 


domestic and international law contexts provide a way to connect the 


Constitution’s unique place for tribes with an anti-racist understanding of 


what tribes are. Crucially, a continuous thread, even throughout the period 


when tribes were defined in part by their supposed inferiority, is that they 


had ties to peoples here before settlers arrived. The early case law on 


questions of congressional power in Indian affairs reflects this 


understanding of tribes. In United States v Sandoval, 200  the Court 


addressed whether Congress had the authority to define the New Mexico 


Pueblos as tribes under a federal statute banning the introduction of liquor 


into tribal territory. The Court held, as a general matter, that Congress is 


given wide leeway to enter into relationships with tribes and pass 


legislation in furtherance of that relationship. 201  While much of the 


opinion describes the Pueblos in the most demeaning terms, justifying 


federal power on the basis of the Pueblos’ inferiority and dependency, 


Sandoval also includes the following essential criteria for tribal 


recognition: treatment by the government as a distinct community, a 


history of separate existence, and “Indian lineage.”202  Congress, the Court 


concluded, has broad authority, but it cannot “bring a community or body 


of people within the range of this power by arbitrarily calling them an 


Indian tribe.”203 Similarly, United States v. Montoya, decided twelve years 


earlier, defined tribes as “a body of Indians of the same or similar race, 


united in a community under one leadership or government, and inhabiting 


a particular though sometimes ill-defined territory . . . .”204 Shorn of their 


discriminatory language, these cases affirm that Congress’s power to 


recognize tribes and pass legislation concerning them hinges on their 


status as distinct political communities with ties to pre-contact aboriginal 


                                                        
199 See id. 
200 231 U.S. 28 (1913). 
201 See id. at 46. 
202 Id. at 47. 
203 See id. at 46. 
204 180 U.S. 261, 266 (1901). 
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peoples.205 Otherwise, Congress exceeds even its broad authority in Indian 


affairs.206 


Cases in the modern era likewise include these elements of 


connections to (1) a distinct community with (2) pre-settler ties to the 


land.207 In Joint Tribal Council of Passamaquoddy Tribe v. Morton,208 the 


Passamaquoddy Tribe sued the United States to request representation in 


the Tribe’s Nonintercourse Act claims against Maine and Massachusetts 


for the unlawful taking of the Tribe’s property. The Department of the 


Interior refused the Tribe’s request, arguing that the Tribe lacked a 


government-to-government relationship with the United States and 


therefore was not a “tribe” under the Nonintercourse Act. 209  The First 


Circuit quoted Montoya’s definition of a tribe, including its requirements 


of “‘a body of Indians of the same or similar race . . .” and held that the 


Passamaquoddy’s long history of treatment as a tribe by Maine, the federal 


government’s early acknowledgment that the Tribe was entitled to federal 


protection, and the Tribe’s clear political organization “plainly fit[]” 


Montoya’s definition. 210  The judicial definition for tribes, as it has 


emerged in the modern era, therefore includes the key elements of ties to 


territory, a distinct community, and, in the words of Sandoval/Montoya, 


Indian “lineage” or “race.” Cohen’s Handbook of Federal Indian law 


distills these criteria as follows: “the broad requirements are that (a) the 


group have some ancestors who lived in what is now the United States 


before discovery by Europeans, and (b) the group be a ‘people distinct 


from others.’”211 


2. Administrative Definitions: Federal Acknowledgment Criteria 


 


 The Passamaquoddy and other tribes litigated their tribal status, but 


most tribes seeking federal recognition today do so through the federal 


acknowledgment process established by the Bureau of Indian Affairs.212 


Regulations governing this process were first overhauled in the 1970s. The 


revisions were a response to the flood of acknowledgment petitions filed 


                                                        
205 Extracting this non-discriminatory thread from the law of tribal recognition does not 


justify nor erase the history of defining tribes as inferior for the purposes of eliminating 


them. For more on the ineradicability of the racialization of tribes, see Krakoff, 


Inextricably Political, supra note 6, at 1065-75 (describing how inferiority was stitched 


into the early cases defining tribes); Constitutional Concern, Membership, and Race, 


supra note--, at 312-13 (describing how racialization of the Seminole served goals of 


settling Florida and preventing the specter of free Blacks in the newly acquired territory).   
206 See Sandoval, 231 U.S. at 46. 
207 See COHEN’S HANDBOOK, supra note 30, at 138-39. 
208 528 F.2d 370 (1st Cir. 1975). 
209 Id. at 372-73. 
210 Id. at 377 n. 8. For further analysis of Passamaquoddy and other contemporary cases, 


see Krakoff, Inextricably Political, supra note 6, at 1078-81.  
211 COHEN’S HANDBOOK, supra note 30, 138-39. 
212 See Federal Acknowledgment of Indian Tribes, 25 C.F.R. § 83. 
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by tribes that had been omitted from the government’s list of federally 


recognized tribes, which was formalized for the first time in 1934 under 


the Indian Reorganization Act.213 In 1978, the Department of the Interior 


promulgated the first version of these regulations, which were amended in 


1994 and then again in 2015.214 Before 1978, the Department used an ad-


hoc approach to recognition based on criteria developed by Felix Cohen in 


the 1930s, which largely focused on how the federal government and other 


tribes treated the petitioning tribe.215  


The current federal acknowledgment rule has roots in this de facto 


approach, but also includes criteria consistent with the understanding that 


tribes, to be recognized as such under the Constitution, must have ties to 


peoples who preceded European arrival. First, the regulations define the 


term “Indigenous” to mean “native to the continental United States in that 


at least part of the petitioner's territory at the time of first sustained contact 


extended into what is now the continental United States.”216   Second, 


several of the seven criteria for federal acknowledgment include ties to 


peoples who are “native” in the same sense. These include the criteria of: 


(a) Indian entity identification;217 (b) Community;218 and, perhaps most 


obviously, (e) Descent.219  


The “Indian identity” requirement states that the petitioning group 


must have been “identified as an American Indian entity on a substantially 


continuous basis since 1900.” 220  Likewise, the “Community” criterion 


requires the petitioning tribe to show that it “comprises a distinct 


community and demonstrates that it existed as a community from 1900 


until the present.”221 When the BIA published proposed changes to the 


criteria in 2014, it suggested moving the date for Indian identity forward 


to 1934, when the Indian Reorganization Act first created the list of 


recognized tribes.222 There was also discussion of whether the start date 


should be moved back to “historical times,” which is what it had been for 


the “Community” criterion.223 In the end the BIA retained the 1900 start 


date for “Indian identity” and adopted it for “Community.” The reasons 


                                                        
213 See Quinn, supra note 15, at 363; Krakoff, Inextricably Political, supra note 6, at 


1075-83 (discussing Indian Reorganization Act definition, initial list of tribes, and 


subsequent need to recognize the many tribes inadvertently omitted from the list); see 


also COHEN’S HANDBOOK, supra note 30, at133. 
214 See Federal Acknowledgement of Indian Tribes, 80 Fed. Reg. 37,862 (July 1, 2015) 


(to be codified at 28 C.F.R. § 83.) 
215 Id. at 37,869; see also Krakoff, supra note 6, at 1076 (discussing Cohen criteria); 


Quinn, supra note 15, at 359.   
216 25 C.F.R. § 83.1 (2015). 
217 25 C.F.R. § 83.11(a) (2015). 
218


 25 C.F.R. § 83.11(b) (2015). 
219 25 C.F.R. § 83.11(f) (2015). 
220 25 C.F.R. § 83.1 (2015). 
221 25 C.F.R. § 83.11(b) (2015). 
222 See 80 Fed. Reg. at 37,863 (discussing 2014 proposed changes, comments thereto, and 


justification for retaining 1900).   
223 See id.  
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provided for this seeming compromise between “historical times” and 


1934 included that the period surrounding 1900 was a time of great 


pressure on tribes to assimilate and disband, and also that for many tribes 


(presumably in the American West), their first sustained contact with non-


Indians was not long before 1900.224 The BIA also stated that “based on its 


experience in nearly forty years of implementing the regulations, every 


group that has proven its existence from 1900 forward has successfully 


proven its existence prior to that time as well, making 1900 a reasonable 


proxy for all of history but at less expense.”225 The criteria themselves, 


and the justification for 1900 as the starting point, therefore reflect an 


understanding that tribes, to be recognized as such, must have Indian 


identity and comprise a distinct community that extends back to the time 


before European and American contact. 


The “descent” criterion requires that “petitioner’s members consist 


of individuals who descend from a historical Indian tribe (or from 


historical Indian tribes that combined and functioned as a single 


autonomous political entity.)” 226  The 2015 final rule did not adopt a 


proposed change that would have required instead that “at least 80 


percent” of petitioner’s membership descended from a historical tribe.227 


The BIA explained that there were objections on both sides, with some 


urging a 100 percent descent requirement and others urging that it should 


be lower to account for lack of records.228 The BIA therefore decided to 


omit any quantitative measure, but clarified that the 80 percent language 


merely reflected past decisions, and that the policies would remain 


consistent with those practices. 229  Whether at 80 or 100 percent, the 


import of this criterion is unmistakable. To be a federally recognized tribe 


today, there must be a strong showing of “descent” (meaning ancestral 


ties) to a historical tribe. Historical tribe, it is clear, means a political entity 


composed of peoples who predate non-indigenous contact.230  


The federal criteria as a whole reflect both of the key aspects of 


Native nationhood. First, that the entity petitioning to be a tribe is a 


political community with a history of community and governance. 231 


Second, that the entity have ties to the people who were here first.232 To 


achieve status as a federally recognized tribe today through the 


                                                        
224 Id. 
225 Id.   
226 25 C.F.R. § 83.1(e). 
227 See 80 Fed. Reg. at 37,866-67. 
228 Id. at 37866. 
229 See id. at 37867. 
230 See id. at 37866-67.  The BIA refers repeatedly to connections “tribe or tribes,” 


instead of indigenous peoples, but since this begins to sound somewhat circular when 


arguing for a certain definition of “tribe” itself, I am inferring, as is fair from the context, 


that this substitution simply provides a more helpful synonym.   
231 The community requirement, political influence or authority requirement, and 


governing document requirement all reflect the community and political aspects of 


federal recognition. See 25 C.F.R. §§ 83.11 (b)(c), (d).  
232 See 25 C.F.R. §§ 83.11 (a), (b), and (e).  
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acknowledgment process, it is therefore necessary to make your case in 


part through the language of descent. While there is no discussion in the 


regulations about the constitutional necessity of such criteria, the BIA did 


address comments suggesting that the descent criterion should be 


eliminated “because it is race-based, while tribal membership is a political 


classification.” 233  The BIA responded: “The Department recognizes 


descent from a political entity (tribe or tribes) as a basis from which 


evaluations of identification, community, and political influence/authority 


under criteria (a), (b), and (c) may reveal continuation of that political 


entity. Evidence sufficient to satisfy (e) is utilized as an approximation of 


tribal membership before 1900.” To translate from bureaucrateze, the BIA 


is saying that descent is another proxy for connections to a political entity, 


specifically a tribe, which existed historically.  


But this begs the question again: what is a tribe? Tribes, 


recognized in the Constitution as such, were the people here first. The 


BIA’s otherwise circular explanation makes sense if we add this reminder 


about the context and circumstances of our nation’s history. Descent, in 


this context, is not “race-based” nor a “proxy for race,” in Justice 


Kennedy’s formulation, if we understand race to be a social construction 


that, for Native peoples, served the purpose of elimination. Rather, it is a 


proxy for a people’s historical connection to place—a connection that, 


perhaps amazingly, has been recognized in our law since the founding, 


despite our law’s frequent contradictory role of severing that connection 


and erasing the peoples whom it constructs. 


3.  International Law Definitions 


 


 American Indian law was, at its inception, a creature of the law of 


nations.234 As discussed above, early legal doctrine largely ratified the 


assertion of colonial and settler-nation authority over indigenous peoples, 


justifying the taking of Indian property and the unilateral assertion of 


political power. 235  Since the rise of the human rights conception of 


international law, however, indigenous peoples have pushed for 


recognition of their rights to land, culture, and self-determination in 


international documents and forums. According to Kristen Carpenter and 


Angela Riley: “As indigenous peoples have become actively engaged in 


the human rights movement around the world, the sphere of international 


law, once deployed as a tool of imperial power and conquest, has begun to 


change shape. International human rights law now serves as a basis for 


indigenous peoples' claims against states and even influences indigenous 


                                                        
233 80 Fed. Reg. at 37867.  
234 See text at notes 185-87, supra; S. JAMES ANAYA, INDIGENOUS PEOPLES IN 


INTERNATIONAL LAW 23-26 (1996).
  


235 See ANAYA, supra note 234, at 23-26. 
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groups' internal processes of revitalization.”236 Indigenous peoples have, 


in other words, pushed international law to become a means to recognize 


their rights rather than to undermine them.237 It is therefore relevant to 


look to contemporary international law understandings of the term 


“indigenous peoples” to aid in the interpretation of “tribes” in U.S. law, 


connecting the past with the present without dragging the racialized 


baggage along.238 


 At the outset, it is important to note that there is no universally 


accepted definition of indigenous peoples or indigenous identity under 


international law. According to Robert Williams, Jr., “[g]enerally, 


indigenous peoples have insisted on the right to define themselves.”239 


Nonetheless, working definitions have emerged from the U.N. and the 


International Labour Organisation, which identify similar factors, and 


including ties to people who preceded colonization. 


 


 a. United Nations Working Definitions 


 


The United Nations General Assembly adopted the United Nations 


Declaration on the Rights of Indigenous Peoples (UNDRIP) in 2007.240 


The Declaration contains upwards of 40 articles establishing and 


acknowledging the rights and freedoms of indigenous peoples around the 


world.241 The UNDRIP was the culmination of many years of organizing 


by indigenous peoples, and built on previous efforts to write indigenous 


peoples into international legal instruments. 242  As a result, while the 


UNDRIP itself has no formal definition of indigenous peoples, the United 


Nations lists several factors for identification that have their roots in 


earlier documents.243 One of these was a report by Jose Martinez Cobo, 


who was appointed to head the U.N.’s Sub-Commission on Prevention of 


Discrimination and Protection of Minorities, which conducted a study on 


                                                        
236 Kristen Carpenter & Angela Riley, Indigenous Peoples and the Jurisgenerative 


Moment in Human Rights 102 CAL. L. REV. 173, 175 (2014). 
237 See generally id. 
238 Cf. Frickey, Domesticating Federal Indian Law, supra note 172, at 55-56. 
239 Robert Williams, Jr. Encounters on the Frontiers of International Human Rights 


Law: Redefining the Terms of Indigenous Peoples' Survival in the World, 1990 DUKE L.J. 


660, 663 n.4. 
240 Declaration on the rights of indigenous peoples, OFFICE OF THE HIGH COMMISSIONER 


FOR HUMAN RIGHTS, http://www.ohchr.org/EN/Issues/IPeoples/Pages/Declaration.aspx. 
241 United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, 


U.N. Doc. A/RES/61/295 (Sept. 13, 2007). 
242 See generally Carpenter & Riley, supra note 236.  
243 See Fact Sheet: Who Are Indigenous Peoples?, United Nations Permanent Forum on 


Indigenous Issues, 


http://www.un.org/esa/socdev/unpfii/documents/5session_factsheet1.pdf. 
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the problem of discrimination against indigenous populations.244  In the 


report, Cobo provided the following working definition of “indigenous 


peoples”: 


 


Indigenous communities, peoples and nations are those which, 


having a historical continuity with pre-invasion and pre-


colonial societies that developed on their territories, consider 


themselves distinct from other sectors of the societies now 


prevailing in those territories, or parts of them. They form at 


present non-dominant sectors of society and are determined to 


preserve, develop and transmit to future generations their 


ancestral territories, and their ethnic identity, as the basis of 


their continued existence as peoples, in accordance with their 


own cultural patterns, social institutions and legal systems.245 


 


The study also mentions several ways that a community could be seen to 


have “historical continuity” with a pre-colonial society, including, but not 


limited to, whether the community occupies ancestral lands and whether 


the community shares a common culture or language with the pre-colonial 


society.246  


 b. International Labour Organisation Definition 


 
 In 1989, the International Labour Organization adopted the 


Convention Concerning Indigenous and Tribal Peoples in Independent 


Countries (No. 169).247 This document, which is legally binding and has 


been ratified by 20 countries (not including the United States), is aimed at 


protecting and fostering indigenous culture, land, and resource rights, and 


addressing discrimination. 248  The Convention, which does not actually 


define “indigenous peoples,” does state to whom it applies:249  


 


1. This Convention applies to: 


(a) tribal peoples in independent countries whose social, 


cultural and economic conditions distinguish them from other 


sections of the national community, and whose status is 


                                                        
244 Sarah Pritchard, Working Group on Indigenous Populations: mandate, standard-


setting activities and future perspectives, in INDIGENOUS PEOPLES, THE UNITED NATIONS 


AND HUMAN RIGHTS 40, 40-41 (Sarah Pritchard ed., 1998). 
245 U.N. Subcommission on Prevention of Discrimination and Protection of Minorities, 


Study of the problem of Discrimination against Indigenous Populations, U.N. Doc. 


E/CN.4/Sub.2/1986/7/Add.4, at 29 para. 379 (1986) (emphasis added). 
246 Id. 
247 International Labour Organization, Convention Concerning Indigenous and Tribal 


Peoples in Independent Countries, June 27, 1989, No. 169. 
248 Indigenous and Tribal Peoples: Convention No. 169, INTERNATIONAL LABOUR 


ORGANIZATION http://www.ilo.org/indigenous/Conventions/no169/lang--en/index.htm. 
249 Id., at Article 1. 
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regulated wholly or partially by their own customs or traditions 


or by special laws or regulations; 


(b) peoples in independent countries who are regarded as 


indigenous on account of their descent from the populations 


which inhabited the country, or a geographical region to which 


the country belongs, at the time of conquest or colonisation or 


the establishment of present state boundaries and who, 


irrespective of their legal status, retain some or all of their own 


social, economic, cultural and political institutions. 


2. Self-identification as indigenous or tribal shall be regarded 


as a fundamental criterion for determining the groups to which 


the provisions of this Convention apply. 


3. The use of the term peoples in this Convention shall not be 


construed as having any implications as regards the rights 


which may attach to the term under international law.250  


 


This section of Convention No. 169 is very similar to the working 


definition developed by Martinez Cobo, described above, in that it 


emphasizes ties to populations who inhabited the country before 


colonization, the presence of political and cultural institutions, as well as 


self-identification. 


C.  Constitutional Minimum Concluding Thoughts 


 


Tribes are included in the Constitution, but never defined. Early 


definitions in U.S. law were tainted by paternalism and assumptions of 


inferiority, yet they also contained a kernel of understanding that 


congressional power to recognize tribes could not exist in the absence of 


ties to peoples who preceded non-Indian colonization and settlement.251 


The U.N. working definition shares key elements with the definitions for 


“tribe” that have evolved in U.S. law more recently (connections to pre-


contact peoples; ties and attachment to ancestral lands; and distinct 


cultural and political structures) but the language is devoid of the 


racialized and demeaning aspects that pervaded early U.S. doctrine and 


have yet to be completely expunged.252  


The U.N. approach points a way forward, providing terminology 


that connects “indigenous peoples” to history and place without resorting 


to the language of “race” and “blood.” The difference is not just a matter 


of vocabulary; the racialized language of U.S. law inscribes a social and 


political hierarchy that, today, perpetuates a “common sense” of anti-


                                                        
250 Id. (emphasis added). The use of the term “peoples” rather than “populations” was an 


intense sticking point during the debate leading up to the adoption of Convention No. 


169. “Peoples” is seen by many to imply greater recognition of group identity than 


“populations.” JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL LAW 48 (1996). 
251 See discussion of Montoya and Sandoval, Part II.B.1, supra.  
252 See id.  
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Indian racism.253 If ties to ancestral peoples, the very criteria necessary to 


establish separate political existence as a tribe, are instantly digested (by 


Supreme Court Justices, politicians, and the public) as “racial” ties, as 


opposed to indicators of indigenous peoplehood, then the deck is instantly 


stacked against non-biased ways of interpreting the meaning of any 


classification or distinctive treatment. The U.N. and I.L.O. working 


definitions are more nuanced, and also less succinct, but necessarily so; 


they describe historical and factual criteria, but also factors rooted in 


intentions for the future—intentions to continue to exist as peoples who 


are connected to the past, but not destined to remain there. For tribes to be 


recognized as such under our Constitution, the minimum criteria of 


connection to historical peoples should be, and can be, interpreted 


similarly. 


III. Being More Discriminate to Eliminate Discrimination 


 


In their path-breaking work on race and racism, Professors Michael 


Omi and Howard Winant coined the term “racial formation,” which they 


defined as “the sociohistorical process by which racial categories are 


created, inhabited, transformed and destroyed.”254 Race, though a social 


construct and not a biological trait, acquires and produces meanings that 


structure aspects of our society and infuse everyday interactions.255 Racial 


formation theorists therefore “examine the ways in which race is 


constantly redefined, reworked, and rearticulated by social and political 


institutions in different political and historical periods.” 256  Further, as 


Laura Gomez has described, “race itself is made meaningful by law, and 


law writ large is a reflection of racial-classification systems, racial 


ideology, and racial inequality.”257 Some critical race legal theorists have 


therefore focused on the “mutually constitutive” roles of law and race as 


they shape and reinforce one another.258 


The Omi & Winant theory of race as a social construct also opened 


terrain to interrogate how different groups were racialized for different 


purposes. 259  In this vein, American Indian law and settler-colonial 


theorists have analyzed the unique purposes served by the racialization of 


                                                        
253 See Cramer, supra note 160, at 316-17; IAN HANEY LOPEZ, DOG WHISTLE POLITICS 36 


(2014) (describing how racial beliefs today often operate as “commonsense,” as obvious 


truths that, even though rooted in social structures and cultural beliefs, are accepted as 


reality). 
254 OMI & WINANT, supra note 20, at 55. 
255 Id. at 54-61. 
256 Camille Gear Rich, Making The Modern Family: Interracial Intimacy and The Social 


Production of Whiteness, 127 HARV. L. REV. 1341, -- (2014). 
257 Laura E. Gomez, Looking for Race in all the Wrong Places, 46 LAW & SOCIETY REV. 


221 (2012).   
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Native peoples. 260  Native peoples were characterized as savage, 


uncivilized, and, like the animals that they hunted, ultimately doomed to 


extinction. 261  No less a figure than George Washington, outlining the 


Indian policy of the Continental Congress, articulated this view:  


 


[P]olicy and oeconomy (sic) point very strongly to the 


expediency of being upon good terms with the Indians, and 


the propriety of purchasing their Lands in preference to 


attempting to drive them by force of arms out of their 


Country; which as we have already experienced is like driving 


the Wild Beasts of the Forest . . . ; when the gradual extension 


of our Settlements will as certainly cause the Savage as the 


Wolf to retire; both being beasts of prey tho’ they differ in 


shape.262  


 


Alternatively, the troublesome racial aspects of individual Native 


Americans could be eradicated through forced assimilation; Indians, 


unlike Blacks, could become white through processes of civilization.263 


The quote attributed to Richard Henry Pratt “Kill the Indian to Save the 


Man,”264 embodies this racialized view.  


These characterizations of Native people served the purpose of 


their disappearance from the land, or in Patrick Wolfe’s influential 


terminology, they served the goal of indigenous “elimination.”265 Settler 


colonial societies, like the United States, Australia, Canada and New 


Zealand, had to wrest land and resources from indigenous populations, 


whom they quickly outnumbered.266 The structure of race in American 


Indian law—which either assumed or actively worked toward elimination 


of Native people— served to accomplish the objective of freeing up the 


land. Early definitions of tribes in U.S. law reflect the racialized 


conception of Indians. As discussed above, in Montoya and Sandoval, as 


well as many other cases, Indian cultural and political inferiority were 


integral to the conclusion that the entities were “tribes.” 267  Further, 


sometimes whether an entity was a “tribe,” and therefore entitled to 


                                                        
260 See Tsosie, supra note 197; see also Carole Goldberg-Ambrose, Of Native Americans 


and Tribal Members: The Impact of Law on Indian Group Life, 28 LAW & SOC’Y REV. 


1123 (1994). 
261 See e.g. Johnson v. McIntosh, 21 U.S. 543 (1823) (describing Indians as “fierce 


savages . . .whose occupation was war” and likening them to the “game [that] fled into 


thicker and more unbroken forests . . ..); see generally WILLIAMS, JR., supra note 186. 
262 George Washington to James Duane, Sept. 7, 1783, reprinted in DOCUMENTS OF 


UNITED STATES INDIAN POLICY 2 (FRANCIS P. PRUCHA ED., 2000). 
263 See PATRICK WOLFE, SETTLER COLONIALISM AND THE TRANSFORMATION OF 


ANTHROPOLOGY 1-2 (1999). 
264 See note 51, supra, for a discussion of the quotation and its origins.   
265 WOLFE, supra note 263, at 2. 
266 See id. at 1-2. 
267 See Part II.B.1, supra; see also Krakoff, Inextricably Political, supra note 6, at 1070-
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protection by the U.S., hinged on whether that conclusion inhibited 


acquisition of land by non-Indians.268 American Indian law and policy also 


reconstituted Native nations in various ways, forcing some distinct groups 


together and artificially separating others, thereby imposing membership 


criteria on tribes that reflected the federal goals of controlling their 


existence and minimizing their disruptions to non-Indians.269  The rigid 


accounting measures imposed on tribes during the allotment era, including 


for many that their members have certain quanta of Indian “blood,” 


represent another aspect of tribal racialization.270  


Despite eliminationist strategies and constructions of the 


disappearing Indian that they inscribed, tribes are still here. Tribal 


governments are working to overcome the historic traumas of land loss, 


cultural devastation, and familial disruption through tribal political, legal, 


and economic revitalization efforts.271 Federal laws, including the Indian 


Child Welfare Act and the Indian Gaming Regulatory Act, recognize 


tribes as governments and provide the means for tribes to restore their 


cultures and their economies. Like all laws, they are not perfect, and like 


all human situations to which laws apply, there are examples of how these 


laws may result in difficult outcomes or cause unfairness. But the equal 


protection attacks on the ICWA and on tribal gaming aim to do far more 


than tinker at the margins. They aim to recruit federal courts to strike 


down these statutes on the ground that tribes are nothing other than racial 


groups. This is today’s formulation of the eliminationist structure of 


racism against Native peoples. Rather than see tribes as governments, the 


cases describe tribal membership as nothing other than blood ties. The 


refrain in Adoptive Couple went further; not only was it a blood tie, it was 


a very scant one. This repeats the eliminationist logic of allotment and 


termination: insufficient “blood” means you cannot really be Indian. And 


it also resonates with the “common sense” of racism in the context of 


Indian gaming. As Renee Anne Cramer has described, tribes who have 


gained economic success through gaming are accused of not truly being 


Indian; racist tropes, including that Indians should look like “full-bloods” 


and should not participate in the modern economy, pervade objections to 


gaming and creep into other areas of law as well.272 


                                                        
268 See United States v. Joseph, 94 U.S. 614 (1876) abrogated by United States v. 


Candelaria, 271 U.S. 432 (1926) (holding that Pueblos were not tribes because of their 
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tribes because some members refused to leave their homelands). 
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It would therefore be worse than ironic for federal courts to deploy 


equal protection analysis to second-guess statutes like the Indian Child 


Welfare Act and the Indian Gaming Regulatory Act (or its state counter-


parts.) It would be tragic, because it would reenact the very policies of 


elimination that these laws were passed to redress. And furthermore, doing 


so is very easily avoided on multiple grounds. First, federal courts can and 


should hew to precedent. 273  Second, courts that are unconvinced by 


precedent alone due to Mancari’s insufficient articulation of its rationale 


can rely on the deeper explanations for tribes’ political status.274 Third, as 


argued here, tribes—recognized in our Constitution and accorded distinct 


status by that document, its structure, and its history—are necessarily 


defined as the peoples who preceded us on the continent. Shorn of the 


racialized descriptions that were attached to the definition of tribes for too 


long, the criterion of connection to pre-colonial peoples remains. 


Contemporary federal acknowledgment criteria recognize and require this, 


and working definitions in international law include such ties as well. 


Those ties, whether expressed today through lineal descent, ancestry, or 


otherwise, should not be used against tribes or Indian people in a 


misguided pursuit of constitutional color-blindness.  


The argument here advances an exceptionalist position for resisting 


the application of anti-affirimative action doctrine to the American Indian 


law context, but it is consistent with racial formation theory’s call for 


contextualized analysis of the working and re-working of racial concepts 


in law. Race and racism have done different work in the American Indian 


context than in the context of African Americans, Latinos, Hispanics and 


Asians. In particular, racialized constructs are associated with legal 


definitions of tribes and tribal members in ways that reinforce the very 


stereotypes that pose obstacles to tribal survival today. The theoretical 


approach embraced in this Article can and should yield very different 


analyses for other groups, and in this way the project advances the larger 


goal of urging multiple exceptionalisms to redress the different 


inequalities produced by racism in this country. Moreover, the argument 


here supports rejecting colorblind constitutionalism generally. Race, as 


racial formation theory posits, is not just a formal category that can be 


detected and routed from of the law. It is a shifting social and political 


construct, and its capacity to perpetuate inequality evades efforts to locate 


it through formal categories alone. 275  Paying attention to race and its 


formations is more likely to yield, someday, a racially equal society than 


the strategy of equating all uses of race, including those that combat 


historical subordination, with discrimination “on the basis of race.”276 
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Conclusion 


  


The words “Indian tribes” are in the Constitution but never 


defined. The history surrounding European arrival, the formation of the 


republic, and the passage of the Constitution leaves no doubt, however, 


that those words refer to the peoples who occupied the continent before 


non-Indian settlement. The federal government’s power to recognize 


Native peoples as governments within the United States rests on the 


constitutional distinction between “tribes”—self-governing societies with 


ties to pre-European peoples—and other groups. A constitutional 


minimum for tribal political recognition, in other words, is connection to 


the people who preceded European arrival. That connection is not simply 


“racial,” if we understand race to be a social construct that assigns inferior 


characteristics to certain groups for the purpose of subordination. While 


for centuries, legal definitions of “tribe” were freighted with 


discriminatory meanings, today domestic and international legal criteria 


focus instead on historical ties to land as well as continuity of politics, 


culture, and self-understanding.  


Attempts to enshrine colorblind or race-neutral understandings of 


the equal protection clause threaten, perversely, to define tribes once again 


as groups defined primarily by “race.” Efforts to impose formal race 


neutrality through the equal protection clause could undermine laws and 


policies that protect tribes as governments. At the same time, those efforts 


deploy misunderstandings and stereotypes about Native people to gain 


traction. In the adoption and child welfare context, Indian tribal status is 


depicted as nothing more than a blood tie that keeps children from being 


placed in better circumstances. Tribal connections are implicitly 


challenged as not being “real,” and Native parents are seen as gaming their 


racial status to get a leg up in custody battles. In the gaming context, there 


is a similar dynamic. Tribes, instead of being categorized as governments 


engaged in economic development, are depicted as “quasi-racial” groups 


unfairly competing in the marketplace.  


To avoid re-inscribing this racially discriminatory understanding of 


tribes and Indian people, courts need only exercise restraint. They do not 


have to create new categories of protected classes for equal protection 


analysis. They do not have to second-guess the legislative branch. Instead, 


all courts have to do is hew to precedent, deferring to Congress when it 


enacts legislation that furthers its unique relationship with American 


Indian tribes—the peoples who were here first.   
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Abstract 


 


 On December 28, 2016, President Obama issued a proclamation designating the Bears 


Ears National Monument pursuant to his authority under the Antiquities Act of 1906, which allows 


the President to create monuments on federal public lands. Bears Ears, which is located in the 


heart of Utah’s dramatic red rock country, contains a surfeit of ancient Puebloan cliff-dwellings, 


petroglyphs, pictographs, and archeological artifacts. The area is also famous for its paleontological 


finds and its desert biodiversity. Like other national monuments, Bears Ears therefore readily 


meets the statutory objective of preserving “historic and prehistoric structures, and other objects of 


historic or scientific interest.” Unlike every other monument since the passage of the Antiquities 


Act, however, Bears Ears was proposed by a coalition of American Indian Tribes. The Bears Ears 


Inter-Tribal Coalition, which submitted the proposal to protect Bears Ears, included 


representatives from the Hopi Tribe, Navajo Nation, Ute Mountain Ute, Uintah and Ouray Ute, 


and Zuni tribal governments.  


 Historically, the Antiquities Act and other federal conservation laws played very different 


roles in the lives of Native people. Conservation laws divested Tribes of their lands and cultural 


heritage in the name of preserving these resources for others. Moreover, federal laws and policies 


designed to destroy tribal political structures were at their apex during the same period that early 


conservation policy was formed. Together, and complemented by laws that privatized vast swathes 


of the federal public domain, conservation law and federal Indian law effected a joint project of 


Indian elimination. This Article explores that dark side of conservation history, and describes the 


very different process that led to the Bears Ears designation. It argues that by restoring tribal 


connections to the landscape, Bears Ears National Monument serves as a partial act of reparations.  


 Today, Bears Ears National Monument is under threat. President Trump reduced the 


Monument to a small fraction of its size and divided it into two parcels. The Tribes, along with 


conservation groups, have sued, arguing that the Antiquities Act authorizes the President only to 


create monuments, not to eliminate or shrink them unilaterally. As that legal battle plays out, the 


story of Bears Ears remains worth telling. Its saga explores the intertwined histories of the 


development of racial attitudes and environmental thought, and fills in an important chapter in the 


larger story of Indian appropriation. The inter-tribal effort to establish Bears Ears will leave its 


mark on public lands and conservation law, regardless of the ebbs and flows of current legal 


disputes.  
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I. Introduction 
 


The Bears Ears region includes narrow canyons that wind their way to the Colorado River, 


wild sandstone uplifts and towers, and troves of ancient Puebloan ruins. President Obama 


proclaimed Bears Ears as a National Monument on December 28, 2016 pursuant to his authority 


under the Antiquities Act, which authorizes the President to create monuments on federal public 


lands to protect objects of historic or scientific interest.
1


 The Monument’s 1.35 million acres lie in 


the heart of Utah’s dramatic red rock country, where the forces of water and wind turn cliff walls 


into natural works of art. Canyonlands and Arches National Parks lie to the north and the eerie 


blue waters of Lake Powell to the south. Today, the human population is sparse, and reflects the 


different waves of migration to this parched corner of the world—Utes, Paiutes, Navajos, Mormons, 


and white hippy/bohemians each lay claim to parts of the neighboring small towns.
2


 But not too 


long ago, the region was solely populated by the indigenous ancestors of American Indian Tribes.
3


 


Like all national monuments, Bears Ears contains a surfeit of “historic and prehistoric 


structures, and other objects of historic or scientific interest.”
4


 Unlike every other monument since 


the passage of the Antiquities Act, however, Bears Ears was proposed by a coalition of Tribes. The 


Bears Ears Inter-Tribal Coalition, which submitted the tribally-led proposal to protect Bears Ears, 


included representatives from the Hopi Tribe, Navajo Nation, Ute Mountain Ute, Uintah and 


                                                 


 
1


 Proclamation No. 9558, 82 Fed. Reg. 1139, 1143 (Dec. 28, 2016).  
2


 Bears Ears National Monument is located in southeastern Utah, inside the boundaries of San 


Juan County. San Juan County’s population is 46.9% white and 49.9% American Indian. SeeQuick 


Facts: San Juan County, U.S. CENSUS BUREAU (July 1, 2016), 


https://www.census.gov/quickfacts/table/PST045216/49037 [https://perma.cc/6TKF-DJE3]. In 


2010, 44% of San Juan County residents identified as Mormon (members of the Church of Latter 


Day Saints). See County Membership Report: San Juan County, Utah, THE ASSOCIATION OF 


RELIGIOUS DATA ARCHIVES, 


http://www.thearda.com/rcms2010/r/c/49/rcms2010_49037_county_name_2010.asp, 


[https://perma.cc/MY5B-HRH3]. The nearest towns are Moab (which is in Grand County), 


Monticello, Blanding, Bluff, White Mesa, and Mexican Hat. White Mesa is on the White Mesa 


Ute Reservation, which is affiliated with the Ute Mountain Ute Tribe. The towns of Blanding and 


Monticello are predominately Mormon, whereas Bluff (population 350 or so) has a mix of mostly 


non-Mormon whites, including artists, outdoor guides, and others who moved to the area after the 


decline in uranium mining, which almost depopulated Bluff. Southern San Juan County borders 


the Navajo Nation, and most of the American Indian population is Navajo, with the rest composed 


largely of Utes from White Mesa.  
3


 In this Article, I use the terms “American Indian Tribe,” and “Native Nation” interchangeably. 


Likewise for the terms “indigenous,” “Native American,” and “Indian.” “Native Nation” is the 


preferred contemporary term for indigenous political sovereigns, but “American Indian Tribe” is 


firmly entrenched in legal documents and vocabulary, and at times has distinct legal meaning.  
4


 Antiquities Act of 1906, Pub. L. No. 209, 34 Stat. 225, codified as amended at 54 U.S.C. § 


320301(a) (2014).  
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Ouray Ute, and Zuni tribal governments.
5


 Each of these Native Nations has historic ties to Bear 


Ears, and their members today engage in cultural, religious, and subsistence practices throughout 


the dramatic landscape.
6


 The Bears Ears Proclamation recognizes these affiliations and gives the 


five Tribes a unique role in managing the Monument.
7


 It establishes a “Bears Ears Commission” 


composed of representatives from each Tribe, which provides “guidance and recommendations on 


the development and implementation of management plans and on management of the 


monument.”
8


 In addition, the Proclamation repeatedly recognizes the Tribes’ traditional 


knowledge of the area, and the importance of that for protecting the landscape and its inhabitants, 


human and otherwise.
9


 


Historically, the Antiquities Act played a very different role in the lives of Native people. 


The Act, signed into law by President Theodore Roosevelt in 1906,
10


 was motivated in large part by 


concerns that homesteaders, looters, and private collectors were plundering ancient Puebloan sites 


in the Southwest.
11


 These antiquities — the heritage of Native peoples — were protected often at the 


                                                 


 
5


 See BEARS EARS INTER-TRIBAL COALITION, PROPOSAL TO PRESIDENT BARACK OBAMA FOR 


THE CREATION OF BEARS EARS NATIONAL MONUMENT (2015). 
6


 See Interview with James Enote, Executive Director, A:shiwi A:wan Museum and Heritage 


Center (June 23, 2017).  
7


 Proclamation No. 9558, 82 Fed. Reg. at 1144 (The Bears Commission “shall consist of one 


elected officer each from the Hopi Nation, Navajo Nation, Ute Mountain Ute Tribe, Ute Indian 


Tribe of the Uintah and Ouray, and Zuni Tribe, designated by the officers’ of the respective 


Tribes.”).  
8


 Id. 
9


 Id.  
10


 Ronald F. Lee, Chapter 1: Beginnings of Public Interest in American Indian Antiquities, NAT’L 


PARK SERV.: THE STORY OF THE ANTIQUITIES ACT (2001) [hereinafter Lee, Ch. 1], 


https://www.nps.gov/archeology/pubs/lee/Lee_CH1.htm [https://perma.cc/DVW8-JTSJ]. 
11


 See Ronald F. Lee, Chapter 4: Vandalism and Commercialism of Antiquities, 1890–1906, NAT’L 


PARK SERV.: THE STORY OF THE ANTIQUITIES ACT (2001) [hereinafter Lee, Ch. 4], 


https://www.nps.gov/archeology/pubs/lee/Lee_CH4.htm [https://perma.cc/YD4N-4SMG]; see also 
Ronald F. Lee, Chapter 3: Growth of Interest in American Indian Antiquities, 1889-1906, NAT’L 


PARK SERV.: THE STORY OF THE ANTIQUITIES ACT (2001) [hereinafter Lee, Ch. 3], 


https://www.nps.gov/archeology/pubs/lee/Lee_CH3.htm [https://perma.cc/E2TA-VRTD] (“Public 


and scholarly interest in American Indian antiquities grew rapidly after 1889. . . . Published reports 


of new archeological discoveries further aroused public interest . . . “). These included books 


about Canyon de Chelly and numerous others, all describing ancient Puebloan ruins in and 


around the four corners and the Southwest. See Lee, Ch. 3, supra note 11. While these sites and 


ruins provided the initial impetus for the Antiquities Act, it is important to note that the Act’s 


passage included support by conservation proponents who lobbied for broad language to allow for 


landscape-scale protection. See Ronald F. Lee, Chapter 6: The Antiquities Act, 1900-06, NAT’L 


PARK SERV.: THE STORY OF THE ANTIQUITIES ACT (2001) [hereinafter Lee, Ch. 6], 


https://www.nps.gov/archeology/pubs/lee/Lee_CH6.htm [https://perma.cc/2MP8-E2KC]. The 


Act’s final language reflects both concerns, allowing the President to protect “historic landmarks, 
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expense of Native American access to the lands that contained them.
12


 Other conservation laws of 


the time had similar effects; they eliminated indigenous presence in order to preserve landscapes 


for non-Indians.
13


 Forest reserves, national parks, and national monuments were designated on 


tribal lands, and indigenous people were driven out by the project of conservation, just as they 


were by the forces of privatization and extraction.
14


 The dawn of conservation also coincided with 


federal Indian policies of “Allotment and Assimilation,” which winnowed the tribal land base and 


aimed to destroy Tribes’ cultures and political structures.
15


 Together, conservation law and 


American Indian law functioned to dispossess Tribes of their lands and cultures in order to settle 


and conserve the land for others. Conservation laws thus fit into the larger story of “Indian 


appropriation,” which legal scholars Angela Riley and Kristen Carpenter describe as “the process 


by which the U.S. legal system . . . historically facilitated and normalized the taking of all things 


Indian for others’ use, from lands and sacred objects, to bodies and identities.”
16


 


This dark side of our conservation history is seldom discussed in conventional accounts of 


environmental law-making, which typically embrace a narrative of moral progress from policies that 


exploited natural resources to those that protected and preserved them.
17


 Current debates about 


public land status also fail to account for indigenous voices, highlighting instead two opposed and 


seemingly mutually exclusive communities: (non-indigenous) locals who derive livelihood and 


economic benefit from the land, and outsiders who want to protect the land from resource 


                                                 


 


historic and prehistoric structures, and other objects of historic or scientific interest.” 54 U.S.C. § 


320301(a). 
12


 See generally STEPHEN HIRST, I AM THE GRAND CANYON: THE STORY OF THE HAVASUPAI 


PEOPLE (2006); ROBERT H. KELLER & MICHAEL F. TUREK, AMERICAN INDIANS & NATIONAL 


PARKS 32–38 (1998) (describing how designation and enlargement of Mesa Verde National Park 


took lands from the Ute Mountain Ute Tribe); MARK DAVID SPENCE, DISPOSSESSING THE 


WILDERNESS: INDIAN REMOVAL AND THE MAKING OF NATIONAL PARKS (1999). 
13


 See HIRST, supra note 1212, at 73–76 (describing how creation of forest reserves deprived 


Havasupai of aboriginal lands), id. at 81–83 (recounting an encounter between President 


Theodore Roosevelt and Gswedva, a Havasupai tribal member, in which Roosevelt said that the 


Havasupai had to move because of plans for a park at Grand Canyon).  
14


 See infra Parts I.A–B. 
15


 See infra text accompanying notes 89–102. 
16


 Angela R. Riley & Kristen A. Carpenter, Owning Red: A Theory of Indian (Cultural) 


Appropriation, 94 TEX. L. REV. 859, 866 (2016). 
17


 See, e.g., RODERICK NASH, WILDERNESS AND THE AMERICAN MIND (1967) (formative text for 


the development of the American wilderness ideal); see also ALDO LEOPOLD, A SAND COUNTY 


ALMANAC WITH ESSAYS ON CONSERVATION FROM ROUND RIVER 237–39 (Random House 1966) 


(1953). Leopold prefaced his famous argument for a “Land Ethic” with a linear account of 


humanity’s moral progress. Id. For recent sources that explore the links between colonialism, 


white supremacy, and conservation policy, see MILES A. POWELL, VANISHING AMERICA (2016); 


KARL JACOBY, CRIMES AGAINST NATURE: SQUATTERS, POACHERS, THIEVES, AND THE HIDDEN 


HISTORY OF AMERICAN CONSERVATION 149–51 (2001); MARK DOWIE, CONSERVATION 


REFUGEES (2009); SPENCE, supra note 12. 
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extraction and environmental harm.
18


 Both of these accounts omit the views and experiences of 


Native peoples, and also elide the complicated ways that public lands policies have variously 


privileged some groups, marginalized others, and rarely tracked clear lines of “local” versus 


“outsider” beneficiaries.
19


  


Bears Ears and other recent monuments constitute a step toward repairing past injustices 


and reintegrating disenfranchised groups with the landscape.
20


 Rather than create islands of nature 


separate from islands of people, as early conservation laws did, these monuments reflect human 


connections to the land and prioritize traditionally marginalized communities.
21


 The protective 


aspects of monument designation are achieved through participatory stewardship rather than 


exclusion.
 22


 Bears Ears in particular shows that conservation and public land laws can become 


vehicles for equality and justice, even if they initially served the interests of the politically and 


economically powerful. 


As of this writing, Bears Ears and other National Monuments are at risk.
23


 President Trump 


issued a Proclamation on December 4, 2017 shrinking Bears Ears to 15% percent of its size, and 


                                                 


 
18


 See DANIEL J. KEMMIS, THIS SOVEREIGN LAND Chs. 8–9 (2d ed. 2001).  
19


 See JACOBY, supra note 1717. 
20


 See Matt Nykiel, For the Benefit of All 5 (May 10, 2015) (unpublished paper) (on file with 


author) (describing President Obama’s pattern of designating national monuments that reflect the 


nation’s diversity). For example, the press release for the San Gabriel National Monument 


described the monument’s significance as follows: “For many residents of Los Angeles County—


one of the most disadvantaged counties in the country when it comes to access to parks and open 


space for minorities and children—the San Gabriel Mountains provide the only available large-scale 


open space.” Office of the Press Sec’y, President Obama Designates San Gabriel National 


Monument (2014). Other monuments fitting this priority include: Birmingham Civil Rights 


National Monument, Caesar E. Chavez National Monument, Charles Young Buffalo Soldiers 


National Monument, Freedom Riders National Monument, Gold Butte National Monument, 


Harriet Tubman Underground Railroad National Historic Park, Honouliuli National Monument, 


Reconstruction Era National Monument, and Stonewall National Monument. Ani Kame’enui. 


Monuments Protected Under the Antiquities Act, National Parks Conservation Association (Jan. 


13, 2017),  https://www.npca.org/resources/2658-monuments-protected-under-the-antiquities-


act#sm.000094fr60rc4fr110byn1hvzc4ut [https://perma.cc/TY9U-YQ72]. 
21


 See Nykiel, supra note 20, at 5. 
22


 See Proclamation No. 9558, 82 Fed. Reg. at 1139 (establishing the Bears Ears Commission). 
23


 See Presidential Proclamation Modifying Bears Ears National Monument (Dec. 4, 2017); Sec’y 


of the Interior Ryan Zinke, Final Report Summarizing Findings of the Review of Designations 


Under the Antiquities Act (Aug. 24, 2017) (recommending shrinking Bears Ears and other 


National Monuments). President Trump and Secretary Zinke’s actions followed President 


Trump’s Executive Order directing review of all National Monument designations or expansions 


since 1996 that covered more than 100,000 acres, or otherwise lacked “adequate public outreach 


and coordination with stakeholders.” Exic. Order No. 13792, 82 Fed. Reg. 20429 (April 27, 2017). 


. 
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dividing it into two small management areas.
24


 The account of the Bears Ears’ contested landscape 


is nonetheless worth telling. Its saga explores the intertwined histories of the development of racial 


attitudes and environmental thought, and fills in an important chapter in the larger story of Indian 


appropriation.
25


 Whether Bears National Monument—a step toward making reparations for the 


dark side of conservation history—endures or not, it is important to excavate the ways that 


environmental protection does not, by itself, result in justice and equity. The two goals can and 


should be compatible, but they are not inevitably so.
26


 Indeed, for much of our nation’s history, 


conservation policies were at best neutral with regard to structural inequalities, and at worst 


thoroughly implicated in reproducing them.
27


 The Tribes that proposed the Bears Ears National 


Monument made public land laws bend toward equality and justice, and that legacy endures even if 


the current Bears Ears’ boundaries do not. 


To tell this story, Part One will delve into the history of the Antiquities Act and other 


conservation statutes, exploring their intersections with Indian appropriation and racialized 


inequality. The point is not to second-guess the retention of public lands by the federal 


government nor to disparage their management for aesthetic, ecological, and scientific purposes. 


Rather it is to highlight that in a political economy rooted in structures of inequality, conservation 


policies (like all other policies) inevitably further inequality unless they deliberately aim to do 


otherwise. In the United States, structures of inequality include the distinctive racialization of 


American Indians and other non-white groups.
28


 Conservation laws were just as implicated in this 


as laws promoting privatization of public lands. Part Two will describe Bears Ears National 


Monument, its import to the five Tribes that proposed it, and the history of achieving its 


proclamation. This story reveals that public land conservations laws, notwithstanding their history, 


can be redeemed through indigenous agency and activism. Part Three will consider Bears Ears in 


the larger context of climate change and other global environmental threats. It will highlight how 


                                                 


 
24


 See Presidential Proclamation Modifying Bears Ears National Monument, supra note 23. 
25


 Cf. CARL A. ZIMRING, CLEAN AND WHITE: A HISTORY OF ENVIRONMENTAL RACISM IN THE 


UNITED STATES (2015) (examining how constructions of waste and dirt were deployed to 


consolidate racial hierarchy and white supremacist thinking); Riley & Carpenter, supra note 16, at 


869 (summarizing theory of Indian appropriation). 
26


 See Kate Raworth, A Safe and Just Space for Humanity: Can We Live Within the Doughnut?, 


Oxfam Discussion Paper (Feb. 2012), https://www.oxfam.org/sites/www.oxfam.org/files/dp-a-safe-


and-just-space-for-humanity-130212-en.pdf [https://perma.cc/68UQ-6X72]; Sarah Krakoff, 


Sustainability and Justice, in RETHINKING SUSTAINABILITY TO MEET THE CLIMATE CHANGE 


CHALLENGE 1 (Jessica Owley & Keith Hirokawa, eds., 2015).  
27


 See JACOBY, supra note 17; ZIMRING, supra note 25; see also MARK DOWIE, CONSERVATION 


REFUGEES: THE HUNDRED YEAR CONFLICT BETWEEN GLOBAL CONSERVATION AND NATIVE 


PEOPLES 1–22 (2009) (recounting the ruthless eviction of the indigenous people of Yosemite to 


create the wilderness ideal). 
28


 See Sarah Krakoff, They Were Here First: American Indian Tribes, Race, and the 


Constitutional Minimum, 69 STAN. L. REV. 491, 543 (2017) (describing how racial formation 


theory “opened terrain to interrogate how different groups were racialized for different 


purposes.”). 
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Bears Ears not only represents an act of local environmental justice, but also a movement toward 


integrating social justice with global environmental protection.
29


 It is no accident that Tribes are 


playing prominent roles in these efforts. In a time of heightened assault on the Earth’s resources, 


with particulary dire consequences for the poor, Tribes and other historically marginalized groups 


are fighting back with resolve.
30


 Bears Ears National Monument — the process of achieving it and 


the philosophy it embodies—presents the possibility that we can imagine a different way to relate to 


the Earth and its creatures, and that from time to time we can make the leap from imagination to 


practice. 


II. Land Conservation and American Identity 


 
The Antiquities Act was passed in 1906 and signed into law by President Theodore 


Roosevelt.
31


 Its original text comprised just four short paragraphs, the second of which included the 


proclamation power: The President may, in the President’s discretion, declare by public 


proclamation historic landmarks, historic and prehistoric structures, and other objects of historic 


or scientific interest that are situated on land owned or controlled by the Federal Government to 


be national monuments. . . .”
32


 The Act was passed during the heart of the Progressive era, and is 


similar to other major policy trends of that period. First, it embodies the belief that the federal 


government should exercise its constitutional powers to conserve and protect resources for the 


benefit of all.
33


 And second, the Act reflected the emergence of expertise as a guiding force in law-


                                                 


 
29


 Pope Francis’s encyclical on climate change is a powerful example of the integration of these 


concerns. See Pope Francis, Encyclical Letter Laudato Si’ of the Holy Father Francis: On Care for 


Our Common Home (May 24, 2015). 
30


 Rob Nixon makes a similar point in his book examining the intertwined effects of colonialism, 


neoliberalism, and environmental harm on poor communities throughout the world. ROB NIXON, 


SLOW VIOLENCE AND THE ENVIRONMENTALISM OF THE POOR 4 (2011) (“if the neoliberal era has 


intensified assaults on resources, it has also intensified resistance, whether through isolated site-


specific struggles or through activism . . .”). 
31


 54 U.S.C. § 320301. For a thorough history of the Antiquities Act, its legacy, and its legal 


interpretations, see Mark Squillace, The Monumental Legacy of the Antiquities Act of 1906, 37 


GA. L. REV. 473 (2003). 
32


 54 U.S.C. § 320301(a). 
33


 This understanding of the federal role was sparked by the Gilded Age, and its abuses by the 


private sector, as well as the dawning recognition that natural resources (timber, oil, and water) are 


finite and therefore require market controls). See POWELL, supra note 17, at 46–47; Francis P. 


McManamon, The Foundation for American Public Archaeology, in THE ANTIQUITIES ACT: A 


CENTURY OF AMERICAN ARCHAEOLOGY, HISTORIC PRESERVATION, AND NATURE 


CONSERVATION 153, 164–66 (Harmon, et al., eds. 2006); WALLACE STEGNER, BEYOND THE 


HUNDREDTH MERIDIAN: JOHN WESLEY POWELL AND THE SECOND OPENING OF THE WEST 


354–56 (1954). 
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making, here in the fields of archeology and anthropology.
34


 As such, the Antiquities Act was of a 


piece with other public lands statutes of its time, including the Forest Service Organic Act
35


 and the 


National Park Service Organic Act.
36


 Until this point, the federal government’s policies concerning 


its vast federal land holdings were to dispose of them to states, railroads, miners, and settlers.
37


 This 


prior period, known in public land law circles as the era of disposition, eventually led to severe 


degradation of range, timber, and mineral resources.
38


 With a dawning sense that disposition era 


laws resulted in the permanent loss of public experiences and resources, federal policy inched 


toward conservation. 


The Act also came at a time when American identity was up for grabs in a variety of ways. 


In 1893, Frederick Jackson Turner famously declared that the American “frontier” no longer 


existed because the country had been settled from coast to coast.
39


 Pressure to relocate people 


from urban areas to the rural west persisted nonetheless, and the Jeffersonian dream of an 


agricultural democracy fueled westward migration and settlement.
40


 At the same time, in some elite 


white circles, anxieties increased about the demographics of this spreading populace.
41


 Immigrants 


from countries outside of Northern Europe, Hispanic settlers in the Southwest, and and African-


Americans fleeing the South all posed threats to that vision of the country’s identity.
42


 The story of 


the Antiquities Act and its era is also therefore a story of creating a version of the United States that 


                                                 


 
34


 See Lee, Ch. 1, supra note 11 (describing the emergence of the fields of ethnology, archeology, 


and anthropology as key forces in shaping the Antiquities Act); Ronald F. Lee, Chapter 5: The 


Temporary Protection of Ruins, NAT’L PARK SERV.: THE STORY OF THE ANTIQUITIES ACT 


(2001) [Herinafter Lee, Ch. 5], https://www.nps.gov/archeology/pubs/lee/Lee_CH5.htm 


[https://perma.cc/6F47-WYSK] (“The early 1900’s was a great period for applying scientific 


management to the public lands and forest reserves of the West”); see also SAMUEL P. HAYS, 


CONSERVATION AND THE GOSPEL OF EFFICIENCY (1999).  
35


 16 U.S.C. § 473 (1897) (amending Forest Reserve Act, 26 Stat. 1103 (1891), which first 


authorized presidential withdrawals of forest lands). 
36


 54 U.S.C. § 100101(a) (1916). 
37


 See GEORGE COGGINS ET AL., FEDERAL PUBLIC LANDS AND RESOURCES LAW 45 (7th ed. 


2014). 
38


 See id. at 58; see also CHARLES F. WILKINSON, CROSSING THE NEXT MERIDIAN 18 (1992) 


(describing the “Great Barbeque” and other abuses of the land toward the end of the nineteenth 


century).  
39


 Frederick Jackson Turner, Address at World’s Columbian Exposition in Chicago: Frontier 


Thesis (July 12, 1893). See also POWELL, supra note 17, at 47–48. Recently, historians have 


challenged Turner’s thesis and historiography, calling into question both the myth of the frontier 


and its supposed demise. See, e.g., PATRICIA NELSON LIMERICK, LEGACIES OF CONQUEST: THE 


UNBROKEN PAST OF THE AMERICAN WEST 20–25 (1987).  
40


 See ROY M. ROBBINS, Horace Greeley: Land Reform and Unemployment, 1837–1862, 


AGRICULTURAL HIST. VII 18 (1933). For more information on homesteading policies, see 


STEGNER, supra note 33, at 217–23. 
41


 See POWELL, supra note 17, at 5–6. 
42


 See id. 
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many wanted to be true, and perceived to be at risk.
43


 There were steep costs to that project.  


These included erasing the presence and identities of Native Americans and other non-white 


groups,
44


 and displacing knowledge practices that were incompatible with the scientific aspirations 


of the emerging social sciences.
45


   


 


A. The Antiquities Act in Context: Eliminating Indigenous Presence while Saving the 
Indigenous Past 


 


Sponsors of the Antiquities Act were concerned about historic and pre-historic ruins and 


artifacts, particularly ancient Puebloan sites in the Southwest,
46


 many of which are similar to the 


those located throughout the Bears Ears landscape.
47


 Public land laws at the time encouraged entry 


for homesteading and mining, and some settlers exploited the opportunity to lay claim to troves of 


ruins, potsherds, arrow heads, and other indigenous artifacts.
48


 Archeologists, anthropologists, and 


their fellow travelers became alarmed at what they perceived as the risk to the United States’ 


                                                 


 
43


 See id. at 5.  
44


 The Progressive Era was full of these seeming contradictions. On one hand, Progressive Era laws 


and policies promoted a vision of government to protect the people, including fair labor standards, 


regulation of monopolies, and natural resources conservation. On the other, that vision excluded 


certain classes and races of people, and policies such as segregation, racialized immigration 


restrictions, and, as detailed here, the attempted elimination of American Indians as distinct 


peoples, were also hallmarks of the Progressive Era. See GENDER, CLASS, RACE, AND REFORM IN 


THE PROGRESSIVE ERA (Noralee Frankel & Nancy S. Dye, eds.) (1991) (examining how gender, 


race, and class informed various experiences and reform efforts); Michael Klarman, Race and the 
Court in the Progressive Era, 51 VANDERBILT L. REV. 881, 888–93 (1998) (describing 


deterioration of race relations during the Progressive Era, including increases in segregation, 


lynchings, and anti-immigrant sentiment).  
45


 See Riley & Carpenter, supra note 16, at 918–19 (describing the displacement of indigenous 


traditional knowledge as another aspect of Indian appropriation). 
46


 See Lee, Ch. 4, supra note 11. The Act also protects other “objects of historic or scientific 


interest,” and that language has been interpreted to allow for protection of entire landscapes, the 


most famous example of which is the mile-deep Grand Canyon. See Cameron v. United States, 
252 U.S. 450, 455–56 (1920) (upholding President Theodore Roosevelt’s 800,000-acre Grand 


Canyon National Monument Proclamation). The Act’s legislative history supports such 


designations, given that the statute’s final language reflected a compromise between archeologists, 


chiefly concerned with protecting specific sites and ruins, and the Department of the Interior, 


which advocated for broad authority to withdraw lands for scenic, scientific, and aesthetic 


purposed. See Lee, Ch. 6, supra note 11. 
47


 See Bears Ears Inter-Tribal Coalition, supra note 5.  
48


 Lee, Ch. 1, supra note 11 (describing concerns about the pillaging of ruins at Pecos, New 


Mexico).  
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unique heritage.
49


 At the same time, Native Americans themselves were under siege. Archeology 


and anthropology emerged as disciplines in the United States at the very moment when the 


country’s Indian policies, particularly those of allotment and assimilation, were most aggressively 


designed to get Tribes off of the land.
50


  


The convergence of these trends was not mere coincidence. Federal Indian policies that 


aimed to eliminate Tribes spurred social scientists to catalogue indigenous languages and cultures 


on the eve of their supposed disappearance.
51


 The context of “vanishing people” also gave 


American social scientists identities and purposes distinct from their European counterparts.
52


 


Indigenous ruins and relics provided American archeologists with areas of expertise other than 


classical and ancient Rome and Greece. For American anthropologists, Native peoples’ presumed 


disappearance provided an urgent mandate: to learn and understand all there is to know about the 


material culture of peoples who would soon vanish from the face of the continent.
53


   


To a significant extent, the movement that coalesced behind the Antiquities Act embodied 


these forces and sentiments. This not to say that the proponents of American ethnography were 


monolithic. Major John Wesley Powell, for example, aspired to learn from the indigenous people 


he encountered. From his explorations in the Colorado River basin, Powell understood that many 


distinct Tribes populated the Colorado Plateau region, and that they had created civilizations 


throughout the landscape.
54


 He became particularly close to the Ute people of northern Utah, and 


learned enough of their language to communicate with other Tribes of the region as well.
55


 Others 


had less knowledge of or concern for indigenous peoples, but wanted to use the example of their 


past to solidify national narratives about “the achievements of Western science in prevailing over 


native spiritualism.”
56


 And within the archeological and anthropological communities, there was 


                                                 


 
49


 See POWELL, supra note 17, at 46–47. 
50


 See text at notes 89–91, infra (describing Allotment and Assimilation policies). 
51


 See Robert H. McLaughlin, The Antiquities Act of 1906: Politics and the Framing of an 


American Anthropology & Archeology, 23 OKLA. CITY U. L. REV. 61, 74 (1998).  
52


 See POWELL, supra note 17, at 47 (“The profession of American anthropology flourished in the 


late nineteenth century partly as an expression of this desire to preserve a record of supposedly 


vanishing people.”). 
53


 See POWELL, supra note 17, at 47–49; McLaughlin, supra note 51, at 63; see also Lee, Ch. 6, 


supra note 11 (describing justification for a predecessor bill as including emphasis on “the sharp 


contrast between the excellent protection afforded antiquities by most European governments and 


the almost total absence of such protection in the United States.”).  
54


 See DONALD WORSTER, A RIVER RUNNING WEST: THE LIFE OF JOHN WESLEY POWELL 275–


76, 285–91 (2002); STEGNER, supra note 33 at 40–42, 128–29; see also McLaughlin, supra note 


51, at 75. 
55


 See WORSTER, supra note 54, at 150, 214 (noting that Powell’s knowledge of the Ute language 


made it possible for him to understand Paiute as well).   
56


 See McLaughlin, supra note 51, at 91. 
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intense debate about how to properly study archeological records.
57


 What all of the groups shared, 


however, was a belief in the inevitability that indigenous peoples would vanish.
58


 Preserving their 


artifacts and history, whether to accurately describe their cultures or to create a more robust 


account of the United States, gained traction as a result.  


 The dramatic villages, cliff dwellings, rock art, and artifacts of the Southwest provided the 


immediate impetus for protective federal legislation. Support for preservation came from local 


groups of concerned citizens as well as from the increasingly professionalized voices within 


archaeology and anthropology.
59


 The language deployed by the local groups further highlights the 


“vanishing Indian” assumption. The following Petition to Congress from the New England Historic 


Genealogical Society, for example, at once describes existing Pueblo villages with “ten thousand 


inhabitants,” and yet bemoans the “extinction” of the inhabitants of these very peoples’ ancestral 


sites:  


 


That there are in the Territories of New Mexico and Arizona twenty-six towns of 


the Pueblo Indians . . . in all containing about ten thousand inhabitants; . . . that 


many of their towns have been abandoned by the decay and extinction of their 


inhabitants; . . . that the question of the origin of those Pueblos and the age of their 


decayed cities . . . constitute one of the leading and most interesting problems of 


the antiquary and historian of the present age; that relic-hunters have carried away, 


and scattered wide through America and Europe the remains of these extinct 


towns, thus making their historic study . . . nearly impossible; that these extinct 


towns, the only monuments or interpreters of these mysterious races, are now daily 


plundered and destroyed . . .
60


 


                                                 


 
57


 See id. at 82–84 (describing debate between Franz Boas, who held non-hierarchical views about 


culture and advocated contextual methodologies for interpreting the archeological record, and 


Powell and his followers, who applied theories of cultural progress and evolution to their findings). 
58


 See id. at 74–75; WORSTER, supra note 54, at 284–85 (summarizing Powell’s views of the fate of 


American Indians.). According to Worster, Powell’s philosophy blended assimilationist views with 


genuine empathy for American Indians. Powell saw himself as “a realist and harmonizer trying to 


find a solution that hurt neither Indians nor whites.” WORSTER, supra note 53 at 284. These views 


led, nonetheless, to his conclusion that “‘the ancient inhabitants of the country must be lost; and 


we may comfort ourselves with the reflection that they are not destroyed, but are gradually 


absorbed, and become a part of more civilized communities.’” Id. at 285 (quoting John Wesley 


Powell, An Overland Trip to the Grand Canyon, 10 SCRIBNER’S MONTHLY 659, 677 (1875)). 
59


 See Ronald F. Lee, Chapter 7: Creating Mesa Verde National Park and Chartering the 


Archeological Institute, 1906, NAT’L PARK SERV.: THE STORY OF THE ANTIQUITIES ACT (2001) 


[hereinafter Lee, Ch. 7], https://www.nps.gov/archeology/pubs/lee/Lee_CH7.htm 


[https://perma.cc/JJ9L-GES2]; KELLER & TUREK, supra note 12, at 33–34 (describing efforts by a 


group of Colorado women, who organized the Cliff Dwelling Association, to advocate for the 


protection of Mesa Verde in Southwest Colorado).  
60


 Lee, Ch. 1, supra note 11 (quoting New England Historic Genealogical Society, Petition to 


Congress, (May 10, 1882)). 
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In their Petition, the authors express dismay at the plundering of these sites — a dismay that 


the Pueblo people themselves surely shared — but their concern is for the preservation of objects 


of study, not for the Pueblo who remained alive in their midst. Most strikingly, the authors convey 


their alarm at losing the “extinct towns,” because they constitute the “only monuments or 


interpreters of these mysterious races,” without once surmising that the living Pueblo people might 


be able to unlock the mysteries about their own “origin and history.”
61


 


 The New England Historic Genealogical Petition was typical of the general concerns of the 


time. The Southwest was being “discovered” by entrepreneurs, politicians, and archaeologists. 


Dramatic villages at Chaco Canyon, cliff dwellings at Mesa Verde, and similar sites throughout the 


four corners region and Colorado Plateau contained treasures that had market value.
62


 Settlers and 


traders, such as the infamous Wetherill brothers, came upon these sites and made quick work of 


pillaging them.
63


 As recounted by historian Ronald Lee, “…one December day in 1888, ranchers 


Richard Wetherill and Charles Mason discovered Cliff Palace high on a canyon wall in the Mesa 


Verde area of southwestern Colorado. This silent, spectacular, many-roomed dwelling . . . had 


survived almost undisturbed for seven centuries.”
64


 Later the same day, they saw “another large cliff 


dwelling they named Spruce Tree House. Neither the walls nor the contents of these ruins were to 


remain intact for long. Richard Wetherill and his brother, Alfred, were soon digging in the 


rooms.”
65


 Shortly thereafter, they were joined by three additional brothers, and together they 


excavated “large quantities of decorated pottery, curious implements of stone, bone, and wood, 


ancient skulls, and other intriguing objects.”
66


 The Wetherill brothers eventually sold part of their 


diggings to the Historical Society of Colorado “but kept a still larger collection.”
67


 Privatization of 


public lands had a secondary and apparently unintended effect—that of putting the Nation’s 


heritage up for sale.
68


 


Other collectors soon followed the Wetherills.
69


 With increasing frequency, they filed fraudulent 


homestead claims on public domain lands where ruins were located.
70


 In the Hovenweep area, the 


site of a spectacular ancient Puebloan village in southern Utah, a concerned researcher reported 


that “Cattlemen, ranchmen, rural picknickers, and professional collectors have turned the ground 


well over and have taken out much pottery, breaking more, and strewing the ground with many 


crumbling stones.”
71


 According to Lee, the result of all of this activity “was a rush on prehistoric 


                                                 


 
61


 Id.  
62


 See Lee, Ch. 4, supra note 11; McLaughlin, supra note 5151, at 72.   
63


 See Lee, Ch. 4, supra note 11.  
64


 Id.  
65


 Id. 
66


 Id.  
67


 Id.  
68


 See Lee, Ch. 4, supra note 11; McLaughlin, supra note 51, at 72. 
69


 See Lee, Ch. 4, supra note 11. 
70


 Id.  
71


 Id. (quoting T. Mitchell Prudden, The Prehistoric Ruins of the San Juan Watershed in Utah, 
Arizona, Colorado, and New Mexico, AM. ANTHROPOLOGIST 224, 237 (1903)). 
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ruins of the Southwest that went on, largely unchecked, until about 1904.”
72


 Prominent 


archeologists from various quarters converged to advocate for “wise legislation to prevent this 


vandalism . . . and good science to put all excavation of ruins in trained hands.”
73


 


 The American Indian Tribes of the Southwest had virtually no voice in that effort. The 


very people whose ancestors were excavated and whose material heritage was plundered, stolen, 


and sold were either not consulted or overruled.
74


 The effort to preserve Mesa Verde is a prime 


example. Much of the land that now comprises Mesa Verde National Park was Ute tribal territory, 


and was obtained by the federal government despite persistent Ute objections.
75


 Congress passed 


legislation creating Mesa Verde National Park in 1906, within weeks of the Antiquities Act and in 


response to  the same concerns about indigenous sites.
76


 The ruins that the Wetherill brothers 


encountered were vulnerable, and local and national groups converged to support protective 


legislation.
77


 Yet a significant number of the most spectacular cliff dwellings were on Ute tribal 


land.
78


 Initially, a group of Colorado women, who later organized as the Cliff Dwellers Association, 


attempted to negotiate a lease agreement with Ute tribal leaders Ignacio and Acwoitz.
79


 Ignacio and 


Acowitz rejected their offer, and the Secretary of the Interior vetoed subsequent attempts to 


negotiate a private lease.
80


 Unable to obtain Ute agreement on their terms, the Cliff Dwellers 


Association joined forces with other Antiquities Act proponents to advocate for legislation 


                                                 


 
72


 Id. 
73


 Id. (quoting J. Walter Fewkes, Two Ruins Recently Discovered in the Red Rock Country, 


Arizona, AMERICAN ANTHROPOLOGIST 263, 320 (1889)). 
74


 See McLaughlin, supra note 51, at 69 (noting the “absence of Native American voice in the 


language of the Act and the Act’s emphasis on the scientific value of the archaeological record to 


the exclusion of alternative or competing systems of valuation, culturally specific systems with 


religious spiritual and historic dimensions of their own.”). Ronald F. Lee’s thorough and detailed 


history of the Antiquities Act makes the same point through omission; there is no mention 


whatsoever of tribal participation or consideration of tribal values in the period leading to the Act’s 


passage. See generally Ronald F. Lee, NAT’L PARK SERV.: THE STORY OF THE ANTIQUITIES ACT 


(2001), https://www.nps.gov/archeology/pubs/lee/index.htm [https://perma.cc/5TET-CHWH]; see 


also Joe E. Watkins, The Antiquities Act at One Hundred Years: A Native American Perspective, 
in THE ANTIQUITIES ACT: A CENTURY OF AMERICAN ARCHAEOLOGY, HISTORIC 


PRESERVATION, AND NATURE CONSERVATION 187, 192 (Harmon, et al., eds., 2006) (“[B]y failing 


to take into consideration any interests American Indians might have had in protecting their own 


unwritten history and material culture from appropriation . . . the law bypassed Indians as well.”); 


see also KELLER & TUREK, supra note 12, at 34–38.   
75


 See KELLER & TUREK, supra note 12, at 34–38 (describing process leading up to designation of 


Mesa Verde National Park, which included 42,000 acres of Ute tribal land without obtaining the 


Utes’ consent). 
76


 See id. at 34.  
77


 See id.; see also Lee, Ch. 4, supra note 11; Lee, Ch. 7, supra note 59.  
78


 See KELLER & TUREK, supra note 12, at 34.  
79


 See id. at 33; Lee, Ch. 7, supra note 59. 
80


 KELLER & TUREK, supra note 12, at 33–34.   
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designating the land as a national park.
81


 The proposed Mesa Verde National Park included 42,000 


acres of Indian land, but due to a faulty survey, failed to include most of the ruins.
82


 An 


amendment to the bill therefore added all ruins located on unpatented lands within five miles of 


the park boundary, resulting in an additional 175,000 acres, much of it Ute lands.
83


 Even that 


proved insufficient; a subsequent survey revealed that many cliff dwellings still remained on Ute 


lands outside of the Park.
84


  
Despite intense pressure, Ute leaders remained steadfast in their refusal to trade the cliff 


dwelling sites for lands on Ute Mountain. When pressed by federal negotiators, Ute 


representatives Nathan Wing and Mariano challenged the legitimacy of the trade, asserting that the 


Ute Mountain lands were already within their reservation boundaries.
85


 In the end, federal officials 


gave the Utes no choice. They threatened that if the Utes did not agree to the trade, the federal 


government would simply take the land for the park regardless.
86


 Once again, the federal 


government’s survey was inaccurate, and the legislation that memorialized the supposed trade 


included an additional 1,320 acres of Ute land, resulting in a total transfer of 11,320 acres.
87


 In the 


end, Wing and Mariano proved to be correct; the BIA conducted a subsequent survey showing 


that the Ute Mountain lands were already within the Utes’ reservation. The Utes, in particular the 


Weeminuche Band, who today comprise the Ute Mountain Ute Tribe (one of the proponents of 


Bears Ears and member of the Bears Ears Inter-Tribal Coalition), had been forced to accept a 


trade for lands that were already theirs.
88


  


The Utes’ story is not atypical. During this same time period, Tribes everywhere were 


under assault to abdicate their lands, give up their cultures, and disappear as distinct peoples and 


governments. Historian Ronald Lee dates the timeframe during which the Antiquities Act was 


initiated and ultimately passed as 1879-1906.
89


 Those years are encompassed within the broader 


timeframe comprising the federal Indian law period known as “Allotment and Assimilation,” 


which dates from roughly 1871-1928.
90


 The legislative centerpiece of the Allotment period was the 
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 Id. at 33-34; Lee, Ch. 7, supra note 59. 
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 KELLER & TUREK, supra, note 12, at 33–34; Lee, Ch. 7, supra note 59. 
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 KELLER & TUREK, supra note 12, at 34; Lee, Ch. 7, supra note 59. 
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 KELLER & TUREK, supra note 12, at 34–35.   
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 Id. at 36–37.  
86


 See id. at 37. 
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 See id. at 38. 
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 See id. at 40. 
89


 Lee, Ch. 1, supra note 10.   
90


 See COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 1.04 (Nell Jessup Newton et. al eds., 


2012) (dating Allotment and Assimilation period from 1871-1928); id. § 16.03(2)(a) at 1072 


(describing Commissioner of Indian Affairs’s “systematic effort” to persuade Tribes to accept 


allotment beginning in 1854); see also VINE DELORIA, JR. & CLIFFORD M. LYTLE, AMERICAN 


INDIANS, AMERICAN JUSTICE 8 (1983) (dating the allotment and assimilation period as starting in 


1887, with the passage of the Dawes Act). Deloria and Lytle nonetheless acknowledge that 


allotment policies had long predated 1887, and gained momentum during the middle of the 


nineteenth century. DELORIA, JR. & LYTLE, supra note 90, at 8 (describing allotment provisions in 
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General Allotment Act (or Dawes Act, after its sponsor Senator Henry Dawes of Massachusetts,) 


which authorized the president to allot Indian reservations to individual Indians or heads of 


household.
91


 After allotments were issued, the remaining tribal lands could be declared “surplus” 


and opened to application of homestead, mining, or other disposition-era laws.
92


 At the close of the 


allotment era, tribal landholdings had shrunk from a total of 138 million acres to 48 million, a loss 


of nearly two-thirds of the tribal land base.
93


 Assimilation policies, aimed likewise at converting 


Indians into yeoman farmers or laborers, removed Indian children from their homes and educated 


them in boarding schools where their languages, cultures, and dress were forbidden.
94


 Other 


policies took aim at reservation life, outlawing tribal dances and other cultural activities through 


federal law-and-order codes.
95


  
President Theodore Roosevelt, champion of conservation and signatory of the Antiquities 


Act, was a full-throated proponent of allotment and assimilation policies. In a message to Congress 


in 1901, he described the Dawes Act as “a mighty pulverizing engine to break up the tribal mass.”
96


 


In the same message, President Roosevelt extolled the virtues of the nation’s forest reserves, and 


the new federal policy of retaining those lands and managing them for the purposes of preserving 


the watershed, wildlife, and flora, including but not limited to trees.
97


 Conservation included 


retention of lands held for the benefit of the public (by the federal government,) and yet 


disposition of lands held collectively by Tribes.  


 Tribes in the Southwest, the heart of antiquities-preservation fervor, were under very 


specific forms of pressure to abandon their land bases and traditions to make way for non-Indian 


settlement. Allotment statutes did not affect Southwest Tribes as much as those in other regions, 


probably because non-Indians came later to this area and extreme aridity made farming a 


                                                 


 


1854 treaty with the Omaha and similar approaches in treaties with the plains Tribes in the late 


1860s). 
91


 25 U.S.C. § 331 (repealed 2000). 
92


 See Judith Royster, Legacy of Allotment, 27 ARIZ. ST. L. J. 1, 29–43 (1995) (discussing § 5 of 


General Allotment Act, codified as amended at 25 U.S.C. § 348, which authorized opening 


reservation lands that had not been allotted).   
93


 COHEN’S HANDBOOK, supra note 90, § 1.04 at 73 (citing to Office of Indian Affairs, U.S. 


Department of the Interior, 10 Report on Land Planning 6 (GPO 1935)).  
94


 See Allison M. Dussias, Ghost Dance and the Holy Ghost: The Echoes of Nineteenth Century 


Christianization Policy in Twentieth Century Native-American Free Exercise Cases, 49 STAN. L. 


REV. 773, 776–787 (1997). 
95


 See Office of Indian Affairs, Rules for Courts of Indian Offenses, in Annual Report of the 


Commissioner of Indian Affairs 29 (1892), 


http://images.library.wisc.edu/History/EFacs/CommRep/AnnRep92/reference/history.annrep92.i0


003.pdf [https://perma.cc/3KJC-JEHD] (outlawing traditional dances and ceremonies, such as the 


Sun Dance, and making it a crime to prevent Indian children from being sent to boarding schools). 
96


 President Theodore Roosevelt, President’s First Annual Message to Congress (Dec. 3, 1901), 


reprinted in 35 CONG. REC. 81, 90 (1902).  
97


 See id. at 85–86.  
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homestead-sized plot impractical.
98


 But policies of shrinking the tribal land base and encouraging 


or coercing assimilation manifested themselves in other ways. For the Tribes of the Colorado River 


region, the federal government’s strategy was to confine them on reservations, which typically 


comprised fractions of their aboriginal territory.
99


 Pursuant to an 1882 Executive Order, the 


Havasupai Tribe, whose traditional lands included side canyons of the Grand Canyon as well as 


forested plateau lands, were confined to 518 acres in a single narrow segment of Havasu Canyon.
100


 


The Hualapai, Zuni, and Hopi, whose aboriginal lands, trade routes, and ceremonial sites 


extended throughout the plateau region including in Grand Canyon, experienced similar unilateral 


and arbitrary line-drawing concerning their reservation boundaries.
101


 The Navajo, who today 


occupy a reservation that spans three states and comprises 17 million acres, were rounded up by 


the military and confined at Bosque Redondo in New Mexico until they negotiated their Treaty of 


1868.
102


 The Utes, composed of several bands throughout Utah and Colorado, were gradually 


coerced onto three small reservations, in derogation of an 1868 Treaty that recognized the western 


third of Colorado as Ute territory.
103


  


 During the very period when Southwestern indigenous relics and sites were of utmost 


concern to proponents of the Antiquities Act, indigenous people of the same region were 


                                                 


 
98


 See COHEN’S HANDBOOK, supra note 90, at § 16.03(2)(b), 1073 (“[M]any reservations, 


particularly in the Southwest, escaped allotment.”). The Southern Ute Indian Tribe, however, was 


subject to allotment pursuant to the Hunter Act of 1895. 
99


 See Sarah Krakoff, Inextricably Political: Race, Membership, and Tribal Sovereignty, 87 WASH. 


L. REV. 1041, 1092–93 (2012) (describing the federal government’s plan to concentrate all the 


tribes of the lower Colorado onto a single reservation near Parker, Arizona); see also WORSTER, 


supra note 53, at 275–77 (describing plan to divide the Native people of the Nevada/Utah 


territories “into four groups and concentrating them on four large reservations.”). 
100


 See JACOBY, supra note 17, at 158–59; President Chester A. Arthur, Executive Order of March 


31, 1882, reproduced in BUREAU OF INDIAN AFFAIRS, EXECUTIVE ORDERS RELATING TO INDIAN 


RESERVES, FROM MAY 14, 1855, TO JULY 1, 1902 15 (1902), available at 


http://lcweb2.loc.gov/service/gdc/scd0001/2012/20120509002ex/20120509002ex.pdf 


[https://perma.cc/CPH9-Q4F4]; HIRST, supra note 12, at 11, 64–65.  
101


 See HIRST, supra note 12, at 54–58 (describing Hualapai removal and its consequences); Justin 


B. Richland, Dignity as (Self-)Determination: Hopi Sovereignty in the Face of US Dispossessions, 


41 LAW & SOC. INQUIRY 917, 918, 927–29 (2016) (telling Hopi story of land deprivation and its 


consequences). The Havasupai story is discussed in greater detail in Part I.B.2., infra.  
102


 See generally Navajo Treaty of 1868, 15 Stat. 667; PETER IVERSON, DINÉ: A HISTORY OF THE 


NAVAJOS 62–65 (2002). 
103


 See CHARLES WILKINSON, FIRE ON THE PLATEAU 127–55 (1999) (recounting history of making 


and breaking Ute treaties in Colorado). For more on Ute history, see generally JAN PETTIT, UTES: 


THE MOUNTAIN PEOPLE (1982); MARSHALL SPRAGUE, MASSACRE: THE TRAGEDY AT WHITE 


RIVER (1957). 


 


 







Krakoff, Public Lands and the Possibility of Justice, --Harv. C.R.-C.L. L. Rev.--(forthcoming 2018) 


 


17 


 


 


inconvenient obstacles to white settlement and conservation objectives.
104


 As archeologist Joe 


Watkins concludes, “[i]n some ways, the Antiquities Act of 1906 can be seen to be a continuation 


of government policies that were aimed at erasing the image of the contemporary American Indian 


from the landscape in favor of the ‘dead and disappearing culture’ destined to exist only in 


museums or be engulfed in mainstream America.”
105


 The Antiquities Act’s role in “preserving” 


Indian lands and culture to the detriment of Indians themselves is consistent with the larger story 


of Indian appropriation throughout federal Indian law,
106


 and also reflected in conservation law 


more generally as discussed below. 


B. The Dark Side of Conservation Generally: Eugenics, White Supremacy, and Indian 
Elimination   


 


 Within the early conservation movement, the Antiquities Act did not stand alone in 


marginalizing indigenous voices. The ironies are perhaps the sharpest in that context, given the 


Act’s specific concern with preserving aboriginal places and objects. But the connections between 


policies that excluded Tribes from their lands and resources and those that preserved and 


conserved those same places for the “greater good” were widespread.
107


 From the beginning of the 


conservation era in public lands policies, which many date to 1872 when Congress designated 


Yellowstone National Park, conservation went hand-in-hand with policies that eliminated 


American Indian presence on the land.
108


 In the post-bellum period, white elites grew concerned 


about the erosion of their status, and identified themselves with vanishing wildlife and wilderness.
109


 


Racial and class hierarchies underlay many arguments for conservation laws and policies. 


Regardless of individual conservationists’ personal views on race, which varied, much of the 


language, tactics, and motivation for conservation laws and policies was imbued with white 


supremacist ideology. Those connections shaped who participated in the movement and who 
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 See Watkins, supra note 74, at 187–89; KELLER & TUREK, supra note 12, at 32–40 (describing 


displacement of the Weeminuche Band of Utes from Mesa Verde); id. at 157–58 (describing 


effects of protecting the Grand Canyon on the Havasupai).  
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 Watkins, supra note 74, at 19.  
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 See Riley & Carpenter, supra note 16, at 85–86. 
107


 Utilitarian approaches to resource management were introduced in the late nineteenth and early 


twentieth centuries, and championed in particular by Gifford Pinchot, founder of the Forest 


Service whose leadership was promoted by President Theodore Roosevelt. In a letter that became 


the Forest Service mission statement, Pinchot pronounced that the forests should be managed for 


the “greatest good for the greatest number over the long run.” See CHARLES WILKINSON, 


CROSSING THE NEXT MERIDIAN 128 (1992) (quoting Letter from Gifford Pinchot). 
108


 See generally SPENCE, supra note 12. 
109


 See POWELL, supra note 17, at 5–6; see also ZIMRING, supra note 2524, at 3 (“Increasing 


scientific definitions of waste as hazard and of racial categories in the immediate antebellum period 


established a foundation for later racist constructions that posited that white people were somehow 
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could not, and still affect how people of color view mainstream conservation groups.
110


 Moreover, 


for Native people, the immediate effects were devastating, resulting in massive land loss and near 


annihilation of their ways of life.
111


 


 


1. Racialized Thought and Conservation  
 


 Strains of elitism and privilege ran throughout early American conservationist thought. 


Some of the most important contributors to our understanding of ecology blended hierarchical 


views of humans into their conservationist ideals. George Perkins Marsh, for example, is widely 


and rightly recognized as an early champion of ecological thought. A polymath raised in New 


England who mastered several languages, Marsh authored “Man and Nature,” which was prescient 


in describing the importance of wetlands, the harms of wildlife extirpation, and in exhorting 


humans to steward, rather than merely exploit, nature’s resources.
112


 Marsh’s work is included in all 


canons of American environmental writing, and his detailed descriptions of ecological relationships 


and the costs of heedless environmental destruction remain relevant today. But Marsh’s thinking 


was also typical of his class and time, and he connected race with the ability to heal the land and 


make it productive.
113


 According to historian Miles Powell, “Marsh shared popular American 


assumptions that the white race, which he restricted to people of northern European descent, 


could make the land more fruitful than its Indian occupants.”
114


 Marsh also linked “landscape 


health to racial vigor,” and “loathed not just the growth of unwholesome cities, but also the influx 


of Irish Catholics who helped to swell their population.”
115


 As Powell acknowledges, Marsh “did 


not base his prescriptions solely on racial concerns. . . . We should certainly applaud Marsh’s 


contributions to raising environmental awareness. But we should also recognize and confront the 


racist and exclusionary assumptions that permeated his thinking.”
116


  


 Similar assumptions lay behind a great deal of conservationist thought in the late nineteenth 


and early twentieth centuries. Some of the most influential proponents of species conservation, 


wilderness protection, and landscape preservation were also eugenicists: followers of the now-


defunct “science” of racial purity and improvement.
117


 Madison Grant, Fairfield Osborn, and John 
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 See infra Parts I.B.2–3.  
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C. Merriam, prominent conservationists who founded the Save-the-Redwoods League in 1918, 


were “at the core of the American eugenics movement.”
118


 Grant, Osborn, and Merriam, as well as 


President Theodore Roosevelt, subscribed to a belief system that elevated the role of white 


northern Europeans, demeaned lower-class whites and African-Americans, and bemoaned the 


inevitable destruction of Native Americans as they succumbed to civilization’s seductions.
119


 


Concerns about preserving the great Redwood trees and other pristine landscapes intertwined with 


fears of the white race’s deterioration. Nature preservation, and access to invigorating activities such 


as hunting, were promoted as cures for decline brought on by industrialization and immigration.
120


 


Their version of conservation, in other words, was of a piece with other laws and policies imposing 


racial and class hierarchies. They protected nature as a proxy for protecting whiteness. 
 The conservation and preservation policies that emerged from this milieu promoted nature 


and wilderness preserves devoid of human presence. For nature to play its curative and elevating 


role, it had to be free from the sullying effects of humanity.
121


 In this way, the logic behind the 


Antiquities Act, policies of Indian removal, and land conservation for parks and wilderness were of 


a piece. To save a certain version of American heritage—archaeological, environmental, and 


genealogical—space had to be cleared and set aside.
122


 Because these lands were persistently and 


pervasively occupied by Native Americans, virtually every act of conservation entailed acts of 


restricting or eliminating American Indian presence.
123
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 STERN, supra note 117, at 121. 
119


 POWELL, supra note 17, at 63–72; 117–18. 
120


 See STERN, supra note 117, at 32–33 (“[E]ugenecists . . . conceived of the West as a savage 


frontier where men afflicted by neurasthenia and the deleterious effects of urbanization and 


industrialization could be restored through mountaineering, bareback riding, and communing with 


the primeval forest.”). 
121


 See POWELL, supra note 17; STERN, supra note 117, at 125; SPENCE, supra note 12, at 4 


(describing late twentieth-century conservationists’ views that Indian use of the landscape was 


incompatible with views of wilderness “as an uninhabited Eden that should be set aside for the 


benefit and pleasure of vacationing Americans.”). 
122


 See supra notes 88–102 and accompanying text (describing overlap between history of the 


Antiquities Act and federal policies of Allotment and Assimilation); see also SPENCE, supra note 


12, at 4.  
123


 The creation of national forests, pursuant to the Act of March 3, 1891, which authorized 


presidential withdrawals of public domain lands for the creation of forest reserves, were no 


exception. This paper focuses on National Monuments and National Parks, but intertwined within 


those stories are often initial designations as forest reserves. See infra Part I.B.2.b (recounting the 


role of forest reserves and effects on the Havasupai). In addition, there are many national forest 


designations that, standing alone, infringed on tribal rights and territory. See, e.g., Justin B. 


Richland, Dignity as (Self-)Determination: Hopi Sovereignty in the Face of US Dispossessions, 41 


LAW & SOC. INQUIRY 917, 930 (2016) (describing how the creation of San Francisco Mountain 


Forest Reserve, today Coconino National Forest, deprived Hopi Tribe of sacred lands); Charles F. 


Wilkinson, Indian Tribal Rights and the National Forests: The Case of the Aboriginal Lands of 


the Nez Perce Tribe, 34 IDAHO L. REV. 435, 435–36, 450 (1998) (recounting history of Nez Perce 


 


 







Krakoff, Public Lands and the Possibility of Justice, --Harv. C.R.-C.L. L. Rev.--(forthcoming 2018) 


 


20 


 


 


 


2. National Parks 


 
In the mid-nineteenth century, some proponents of the park ideal proposed to include 


American Indians as park residents. Early conservationists, such as George Catlin and Henry 


David Thoreau, envisioned parks that would preserve both wildlife and American Indians, the 


latter as human symbols of a vanishing landscape.
124


 Catlin, who became renowned for his western 


landscape paintings, returned from a trip to the great plains and “lobbied the U.S. Government to 


establish ‘a magnificent park’ in that region, to be populated by buffalo, elk, and Indians and 


marketed as a world-class tourist attraction.”
125


 According to historian David Brinkley, “Catlin 


envisioned a ‘nation’s park’ that would contain ‘man and beast, in all the wildness and freshness of 


nature’s beauty!’”
126


 Thoreau, whose ecological writings at Walden Pond remain foundational to 


the conservation movement, likewise imagined nature preserves for ‘the bear and panther, and 


some even of the hunter race . . . .”
127


 Like others of their time, Catlin and Thoreau aligned Native 


people with wilderness and uncivilized nature, and saw parks as a way to preserve both.
128


 Further, 


similar to the proponents of the Antiquities Act, Catlin and Thoreau believed that American 


Indians would disappear due to the inevitable march of western civilization, and that the only way 


to save them would be in parks where they could continue to live in all their “wildness.”
129


  


Soon this racialized view of Native people as “the Noble Savage” gave way to another: 


“Savage,” plain and simple. As the conservation movement gained momentum in the early 


twentieth century, the ideal of nature devoid of humans became ascendant. To attain that ideal, 


conservation proponents moved sharply away from proposals to include American Indians in 


nature preserves.
130


 Indeed, as if directly refuting Thoreau and Catlin’s romanticized descriptions of 


American Indians, John Muir, founder of the Sierra Club and renowned wilderness essayist, 


expressed the following views about the Yosemite people: “From no point of view that I have 


found are such debased fellow beings a whit more natural than the glaring tourists we saw that 


frightened the birds and the squirrels.”
131


 To emphasize the point that the Yosemite people were a 


                                                 


 


relinquishment of aboriginal lands which then were reserved as national forests); United States v. 


Gemmill, 535 F.2d 1145, 1148 (9
th


 Cir. 1976) (describing lands taken from the Pit River Indians 


that were designated as forest reserves).   
124


 See POWELL, supra note 16, at 58. 
125


 DOUGLAS BRINKLEY, THE WILDERNESS WARRIOR: THEODORE ROOSEVELT AND THE 


CRUSADE FOR AMERICA 4 (2009); see also Powell, supra note 17, at 2. 
126


 BRINKLEY, supra note 125, at 4.  
127


 Id. (quoting Henry David Thoreau, Chesuncook (pt. 3), 2 THE ATLANTIC MONTHLY 305, 317 


(1858)); HENRY DAVID THOREAU, THE MAINE WOODS 160 (1864); see also POWELL, supra note 


Error! Bookmark not defined., at 33 (quoting Henry David Thoreau, Chesuncook (pt. 3), 2 THE 


ATLANTIC MONTHLY 305, 317 (1858)).  
128


 See POWELL, supra note 17, at 33, 44.   
129


 See id. 
130


 See generally, SPENCE, supra note 12. 
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blight on the otherwise natural landscape, Muir further commented that they “seemed sadly unlike 


Nature’s neat well-dressed animals . . . the worst thing about them is their uncleanliness . . . nothing 


truly wild is unclean.”
132


 Muir did not dwell on the problem of the Yosemite’s “unclean” presence 


for long, however. He did not have to because, like almost all others of his time, he assumed they 


would disappear: 


 
It is when the deer are coming down that the Indians set out on their grand fall 


hunt.  Too lazy to go in to the recesses of the mountains away from the trails, they 


wait for the deer to come out, and then waylay them. . . . But the Indians are 


passing away here as everywhere, and their red camps on the mountains are fewer 


every year.
133


 


 


Muir’s view, not Thoreau’s, became the prevailing one. As articulated by historian Mark David 


Spence, “uninhabited wilderness had to be created before it could be preserved, and this type of 


landscape became reified in the first national parks.”
134


 Several historians, including Spence, have 


documented the expulsion of Indian tribes from park lands, as well as subsequent restrictions on 


tribal hunting and gathering activities.
135


 While not comprehensive, the following discussion of two 


prominent national parks highlights the themes of erasing Indian presence and knowledge 


practices in order to further the dominant society’s notions of progress and national identity. 


a. Yellowstone National Park and Blackfeet, Crow, Shoshone, and Bannock 


 
 Yellowstone National Park, established in 1872, included lands previously occupied by Blackfeet, 


Crow, Shoshone, and Bannock Indians. These tribes had competing claims to lands throughout 


the Yellowstone plateau, and some of their rights had been acknowledged in the 1851 Treaty of 


Fort Laramie.
136


 In addition, the Nez Perce, led by Chief Joseph, traveled through Yellowstone in 


efforts to resist forced relocation to a reservation in Idaho.
137


 Yet the legislation establishing 


Yellowstone acknowledged none of these tribes when it declared the area “a public park or 


pleasure-ing ground for the benefit and enjoyment of the people.”
138


 Instead, Yellowstone’s 


purpose was to preserve its natural and scientific curiosities, including its unique geothermal 
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 JOHN MUIR, The Animals of the Yosemite, in WILDERNESS ESSAYS 156–57 (Frank Buske, ed., 


Peregrine Books, 1980) (1838–1914).   
134


 SPENCE, supra note 12, at 4. 
135


 See generally KELLER & TUREK, supra note 12; SPENCE, supra  note 12; see also JACOBY, supra 


note17, at 81–92 (recounting history of Indian expulsions and restrictions at  Yellowstone).  
136


 POWELL, supra note 17, at 58; KELLER & TUREK, supra note 12, at 22 (“The unratified Fort 


Laramie Treaty of 1851 did recognize Blackfeet and Crow claims to the area, but the government 


extinguished those claims in subsequent treaties.”). 
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 See JACOBY, supra note 17, at 81–82.   
138


 Yellowstone National Park Establishment Act, 17 Stat. 32 (1872).   
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features, and to serve “as a unifying national emblem for a nation just emerging from a bloody and 


divisive Civil War.”
139


  
 Non-Indian visitors to Yellowstone were well aware of Tribes’ presence and effects on the 


land. Early park rangers “discovered abandoned Indian shelters . . . ‘in nearly all of the sheltered 


glens and valleys of the Park.’”
140


 Exploration and surveying parties encountered Indian themselves, 


including groups of Bannock, Shoshone, and Crow, and often followed their trails or employed 


tribal members as guides.
141


 As with so much of early non-Indian exploration, whites depended on 


local indigenous knowledge of the landscape to get by.
142


 Nonetheless, national park boosters 


“persisted in describing the Yellowstone region as existing in ‘primeval solitude.’”
143


 Park 


supporters maintained, in the face of clear evidence, that Indian tribes “‘never entered the basin,’” 


and attributed their reluctance to do so to superstitions about the thermal springs.
144


  


 To maintain the myth that Yellowstone was uninhabited, park managers and the federal 


government had to make it so.
145


 First, consistent with federal Indian policy at the time, tribes were 


concentrated onto lands either far removed from, or a fractional size of, their aboriginal territories. 


Blackfeet and Crow, first promised access to Yellowstone in the 1851 Fort Laramie Treaty, were 


confined to smaller reservations in northern and southern Montana, respectively.
146


 Shoshone and 


Bannock people ended up in Idaho, on the Fort Hall Reservation, and at the Wind River 


Reservation in Wyoming.
147


 The Nez Perce eventually acceded to their reservation in north-central 
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Destiny, COLUMBIA MAGAZINE, Fall 1999, at 3, available at 
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 JACOBY, supra note 17, at 84.   
144
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 JACOBY, supra note 17, at 87.   
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 See Treaty with the Blackfeet, Oct. 17, 1855, 11 Stat. 657; Treaty with the Blackfeet Indians, 


Oct. 19, 1865, 14 Stat. 727; Treaty with the Blackfoot, Etc., Sept. 1, 1868 (unratified); Treaty with 


the Sioux Indians, Apr. 29, 1868, 15 Stat. 635.  
147


 See Exec. Order of 1867, reprinted in 1 CHARLES KAPPLER, INDIAN AFFAIRS: LAWS AND 


TREATIES 837-838 (1902), http://digital.library.okstate.edu/KAPPLER/Vol1/Images/v1p0837.jpg, 


[http://perma.cc/NS56-24XU]; Fort Bridger Treaty with the Eastern Band Shoshoni and Bannock, 


Feb. 24, 1869, 15 Stat., 673. The Fort Bridger Treaty confirmed the 1867 Executive Order, 


thereby establishing both the Fort Hall and Wind River reservations. The Treaty also promised 


the Bannocks a separate reservation, but that promise was broken and the Bannocks remained at 


Fort Hall. See 1 CHARLES KAPPLER, INDIAN AFFAIRS LAWS & TREATIES, Executive Orders 


Relating to Indian Reserves 838 (1902), 
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Idaho. Chief Joseph led a group who refused to be deprived of their original territory, and the Nez 


Perce War persisted until October of 1877.
148


  
 Second, after Yellowstone was established, park managers had to fend off Tribes’ recurring 


efforts to return to their hunting grounds. In the Park’s early years, Indian hunting was tolerated 


because park visitation was not very high. As the years wore on and visitors increased, park officials 


became irate.
149


 They decried the Tribes’ hunting practices, describing them as “an unmitigated 


evil,” and called for increasing restrictions on their off-reservation activities.
150


 Conservationists 


joined the outcry, describing the Tribes as “bands of roaming savages,”
151


 and exhorting President 


Theodore Roosevelt to impose governmental controls on the Bannock, Shoshone, and Crow.
152


 


Eventually, according to Karl Jacoby, the problem of Indian lawlessness merged with that of local 


non-elite whites, whose hunting and squatting was equally vexing to park officials.
153


 The solution to 


both was to militarize oversight of Yellowstone: “On August 17, 1886, Captain Moses Harris and 


fifty cavalrymen from Fort Custer, Montana, marched into the park.”
154


 Yellowstone became a 


“military reservation” occupied and defended by a permanent regiment of the U.S. cavalry, and 


remained so for thirty-two years, in large part to maintain its founding myth as an Indian-free 


zone.
155


 The making of Yellowstone National Park was, among other things, the unmaking of 


Indian country. Thus at the dawn of the conservation era in federal public land law, preservation 


for the aesthetic and economic interests of some came at the expense of livelihood and access to 


Tribes and other non-elites.
156


  


 


b. Grand Canyon National Park and Havasupai 
 
 Similar patterns of Indian displacement occurred in the making of another iconic national 


park. In 1919, Congress dedicated and set apart Grand Canyon National Park (GCNP) “as a 
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public park for the benefit and enjoyment of the people.”
157


 Today, three Indian Tribes—


Havasupai, Hualapai, and Navajo—have reservations that border the Park. Five others—Hopi, 


Zuni, Kaibab Paiute, Shivwits Paiute, and San Juan Southern Paiute—have reservations nearby. For 


each of these Tribes, the Grand Canyon was part of their aboriginal territory.
158


 Creating the GCNP 


therefore entailed marginalizing all of their claims, but in the interests of brevity, the Havasupai’s 


story will stand in for the larger one. 


Today, GCNP spreads across 1.2 million acres in northern Arizona that include high 


desert plateaus, rugged forests, and, of course, a spectacular mile-deep eroded canyon. The GCNP 


reached its current size as a result of 1975 legislation, which added acreage to the Park, but also 


returned 185,000 acres to the Havasupai Tribe and ensured the Tribe access for traditional use to 


another 95,300 acres.
159


 Before the GCNP’s creation in 1918, the Havasupai had long used lands 


within park boundaries for agriculture, hunting, and seasonal residence. Yet when the Park was 


first established, their rights were acknowledged only weakly in a provision authorizing the 


Secretary of the Interior “in his discretion” to permit Havasupai tribal members to use and occupy 


tracts within the park for agricultural purposes.
160


 The story of the Havasupai’s decades-long 


exclusion from their traditional territory, ill-treatment by public land managers, and eventual 


reacquisition of at least a portion of their lands on the Canyon’s forested plateau mirrors the 


evolution of conservation policy toward tribes generally. 


For hundreds of years before the arrival of Europeans, the Havasupai farmed in the 


canyons by the blue waters of Havasu Creek in the spring and summer, and moved to the plateau 


lands of the Grand Canyon’s south rim for winter foraging and hunting.
161 


When prospectors and 


ranchers, facilitated by the railroad, started to trickle into the forbidding high desert surrounding 


Havasu Canyon, the first threats to the Havasupai’s sustainable, year-round use of their Grand 


Canyon home arrived. In symmetry with the railroads’ opening the area for non-Indians, the 


federal government moved to confine the Indians to ever-smaller amounts of acreage.
162


 In 1882, at 


the behest of Arizona territorial governor John Fremont, President Chester Arthur signed an 


executive order that designated a diminutive reservation for the Havasupai consisting of a slice of 


their summer home, and excluding entirely their winter range on the plateau.
163


 “Thus, at the stroke 


of a pen, the entire Havasupai winter range and age-old plateau homeland became public 


property.”
164


  


Despite being confined, as a legal matter, to the small portion of their aboriginal lands that 


were designated as the Havasupai Reservation, most Havasupai continued to engage in the annual 
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migration from their summer to winter homes.
165


 But the federal land managers in charge of the 


Grand Canyon Forest Reserve, created in 1893 and surrounding the Reservation, proved to be 


tough and intolerant rivals.
166


 In 1898, the Grand Canyon Forest Reserve Supervisor wrote to the 


Commissioner of Indian Affairs to declare: 


 


The Indians boast and threaten to kill the deer and antelope so long as the 


“Government does not supply them with cow meat.” The Grand Canon [sic] of the 


Colorado River is becoming so renowned for its wonderful and extensive natural 


gorge scenery and for its open clean pine woods, that it should be preserved for the 


everlasting pleasure and instruction of our intelligent citizens as well as those of 


foreign countries. Henceforth, I deem it just and necessary to keep the wild and 


unappreciable [sic] Indian from off the Reserve. . . .
167


 


 


In keeping with his conclusion, the Forest Supervisor then implemented a ban on all Havasupai 


travel in the forest reserve, whether for hunting, gathering, or any other purpose.
168


 


At the behest of conservationists, as well as his own concerns about wildlife and game, President 


Roosevelt designated the Grand Canyon a game preserve in 1906, and then a national monument 


in 1908.
169


 The Grand Canyon National Monument was managed by the National Forest Service, 


which under Gifford Pinchot’s urging had been created under the Department of Agriculture in 


1905 and assumed authority over all of the forest reserves.
170


 In 1916, Congress passed the National 


Park Service Organic Act, and the National Park Service was created.  Just three years later, the 


Grand Canyon was designated a National Park on February 26, 1919.
171


   


Each legal step forward in the history of Grand Canyon conservation was another blow to the 


Havasupai. At the time of President Roosevelt’s designation of the Grand Canyon National 


Monument, there was talk of restoring land to the Havasupai.
172


 Likewise, throughout the period 
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 See HIRST, supra note 12, at 73–76; JACOBY, supra note 17, at 165–66. 
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 HIRST, supra note 12, at 75 (quoting W.P. Hermann, Grand Canon Forest Reserve Supervisor, 
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at National Archive and Havasupai Tribal Collection); JACOBY, supra note 17, at 175. 
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170 Id. at 7.  
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172 See HIRST, supra note 12, at 97–105. 
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from 1909 until after the legislation creating GCNP, the Havasupai and their occasional supporters 


in the Indian Service lobbied for recognition of their land.
173


 Their pleas fell on deaf ears.
174


  


 All along, many Havasupai continued to undergo their annual migration, risking occasional 


violent conflicts with white settlers as well as the wrath of the Forest Service. Despite the steady 


diminishment of access to their lands and the negative effects of mining and grazing on 


environmental quality, most Havasupai persisted in living and farming as they had historically, until 


the Park designation. As characterized by historian Stephen Hirst, “the establishment of [the 


GCNP] marked the most damaging encroachment on their life yet dealt out by the federal 


government. At a stroke, all the tiny gains made from 1908 to 1916 were wiped away.”
175


 Park 


Service rangers broke the Havasupai’s use of their winter range by searching out and destroying 


their camps and chasing them away from Pinyon gathering and other activities on the plateau.
176


 


Throughout the ensuing decades, as the Havasupai attempted to regain their homelands, the Park 


Service continued to be a staunch opponent.
177


 In 1940, a NPS Director inquired whether the 


Havasupai could be removed to the Hualapai Reservation, thereby enabling the Havasupai 


Reservation to be added to the Grand Canyon National Park.
178


 The recurring refrain was that the 


Havasupai would eventually disappear in any event, and hastening this inevitable departure would 


allow the Park Service to carry on with its mandate of managing the park for the benefit and 


enjoyment of the people, defined implicitly as non-Indian people.
179


    


 


3. Tribal Self-Determination and the Dark Side of Conservation’s Persistent Legacy  
 


 The ways of the Park Service in the early days of Yellowstone and GCNP no longer 


prevail.
180


 Since the 1970s, the federal government has officially embraced policies of tribal self-


determination.
181


 As a result, many Tribes have reconstituted their governments, reasserted their 
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treaty rights, and revitalized their battered cultures.
182


 Federal agencies have responded, albeit 


unevenly, by reconsidering their relationship with Tribes. In the public lands context, several 


statutes and executive orders require or encourage federal agencies to cooperate and consult with 


Tribes on a range of matters.
183


 And at Yellowstone and GCNP, the Park Service regularly consults 


with the many Tribes that once called those vast landscapes home.
184


 


 Yet the legacies of displacement have not vanished. Tribes’ forced separation from their 


lands created an artificially depopulated backdrop against which conservationists measured their 


own goals for public lands. This became evident toward the end of the Havasupai’s long struggle to 


regain a portion of their plateau lands, when conservation groups took varying positions on 


returning land to the Tribe. The Arizona Chapter of the Sierra Club initially opposed the return of 


any GCNP acreage on the grounds that no lands should be taken out of public ownership. When 


educated by the Havasupai about the historic and continuing injustice to the Tribe, the local 


chapter changed its position to support the Havasupai’s claims.
185
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Mary Ann King, Co-Management or 


Contracting? Agreements Between Native American Tribes and the U.S. National Park Service 


Pursuant to the 1994 Tribal Self-Governance Act, 31 HARV. ENVT’L L. REV. 475, 475 (2007). 
More recently, the Department of the Interior issued DOI Secretarial Order No. 3342, which 


requires the Department’s agencies to, where possible, include tribes in the management of federal 


lands and resources. 
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and Zuni Tribe), and also has individual agreements with the Hualapai Tribe about lower 


Colorado River management and the Havasupai regarding their traditional lands and long-term use 


of Supai Camp. See NAT’L PARKS SERV., U.S. DEP’T OF INTERIOR, GRAND CANYON NATIONAL 


PARK FOUNDATION STATEMENT 5 (2010), 


https://www.nps.gov/grca/learn/management/upload/grca-foundation20100414.pdf 


[https://perma.cc/Q5HK-FPSD]. Yellowstone National Park recognizes that 26 Tribes have 


historic and continuing interests in the Park, and consults with them on a range of issues, including 


bison management and protection of cultural resources. See Modern Management NAT’L PARK 


SERV.: YELLOWSTONE, https://www.nps.gov/yell/learn/historyculture/modernmanagement.htm 


[https://perma.cc/M8TU-PEJC].  
185


 HIRST, supra note 2 at 222–23. 
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 Two powerful national groups would not be persuaded. The national directorate of the 


Sierra Club, notwithstanding the position of the Arizona chapter as well as the Club’s National 


Committee on Native American Issues, opposed any return of public lands to the Havasupai.
186


 


Friends of the Earth took the same stance.
187


 Their tactics included circulating unfounded rumors 


that the Havasupai intended to develop the land, and the result would be an Indian-owned 


“Disneyland on the plateau.”
188


 As Havasupai historian Stephen Hirst observed, these same groups 


had voiced no concerns in response to the Park Service’s mass-tourism oriented development and 


leases at the South Rim of the Grand Canyon.
189


 The Park Service’s plans at one point included 


hiring an architectural firm that actually had helped to design Disneyland,
190


 and (proving that 


sometimes satire is impossible) converting Indian Garden, home to Havasupai families until they 


were evicted by the Park Service, into a “mock Havasupai camp” as a tourist attraction.
191


 


According to Hirst, “Of all this, the Sierra Club and most other environmental groups said 


nothing.”
192


  The environmental groups’ silence in the face of extravagant non-Indian development 


and their fear of tribal control echo the racialized sentiment of early conservationists that only the 


white race could “make the land more fruitful . . . .”
193


 


 With regard to the Havasupai’s land claims, the Sierra Club and Friends of the Earth 


maintained their vocal opposition throughout. In a last-ditch lobbying effort, the two groups 


circulated specious information that the Havasupai had signed a contract with the “Marriott Hotel 


Corporation for a giant resort complex and that Joe Sparks [the Tribe’s lawyer] was representing 


Marriott.”
194


 Nonetheless, they failed to block the Tribe’s efforts. After several rounds of cliffhanger 


moments in Congress the legislation was finalized, and President Ford signed it into law on January 


3, 1973. The Havasupai Tribe’s trust lands grew from the meager several hundred acres they had 


been consigned to since 1882 to 185,000, with additional use rights to 95,300.
195


 


 The Havasupai story reveals that conservation groups are still overcoming their legacies of 


exclusion. Myths of empty places die hard, and it is uncomfortable to confront the costs of 


seemingly benevolent policies. As noted above, these legacies affect national conservation groups’ 


ability to appeal to people of color generally, not just American Indians.
196


 But the movement that 
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culminated in the Bears Ears National Monument reveals that it is possible to move beyond the 


dark side of conservation and pursue a just and equitable conservation agenda.  


III. Bears Ears National Monument: A New Way 
 


Bears Ears National Monument is, by process and design, an antidote to the discriminatory 


history described above. On October 15, 2015, the Bears Ears Inter-Tribal Coalition presented its 


“Proposal to President Barack Obama for the Creation of Bears Ears National Monument.”
197


 The 


proposal itself tells much of the story of how the five Tribes—Hopi, Navajo, Ouintah and Ouray 


Ute, Ute Mountain Ute, and Zuni—developed it. And it does so in a way that reveals much more 


than a chronology. In just over forty pages, the proposal is a call for justice as well as a blueprint for 


a different way to conceive of human/land relations. Those aspects of the proposal jump out in the 


second paragraph: 


 


This proposal has been a long time in the making. For six years, grassroots people 


and Tribal leaders have worked intensively to get to this point. The true origins, 


however, go back much farther. The need for protecting the Bears Ears landscape 


has been broad and heartfelt for well over a century. The rampant looting and 


destruction of the villages, structures, rock markings, and gravesites within the Bears 


Ears landscape saddened and sickened our ancestors, and that sense of loss and 


outrage continues today. The depth of our spiritual connection to these places is 


not widely understood, but it is true that these desecrations to our homeland, 


structures, implements, and gravesites—insults to the dignity of our societies and 


Traditional Knowledge as well-wound us physically. By visiting Bears Ears, giving 


our prayers, and conducting our ceremonies, we heal our bodies and help heal the 


land itself.
198


  


 


The extraordinary nature of the proposal reflects the equally unusual process of arriving at 


it. That immediate history is detailed below, beginning with the formation of Utah Diné Bikéyah 


(which means “people’s sacred lands,” in Navajo), the Navajo non-profit that instigated the Bears 


Ears vision.  


A. Utah Diné Bikéyah: From Dream to Inter-Tribal Reality 


 
The question of when the Tribes started advocating for Bears Ears has different answers. 


Mark Maryboy, a Navajo Nation citizen and long-time political leader in southern Utah, tells a 


story about a chapter meeting in 1968. Robert Kennedy came to the Navajo Nation during his 


presidential campaign and asked the Navajo people what they wanted. They urged Kennedy to 
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protect the ancient Puebloan villages and archeological resources of Bears Ears.
199


 For Maryboy 


and other Utah-Navajos, the effort is therefore at least forty years in the making. The Bears Ears 


Proclamation states that the campaign to protect the Bears Ears area began “at least 80 years” 


ago.
200


 And many Native people of the region would likely say that their interest in defending Bears 


Ears dates to time immemorial.
201


 


It was not until 2010, however, that Senator Robert Bennett of Utah issued an invitation to 


Native American people residing in San Juan County, Utah.
202


 Fresh off of a legislative victory 


concerning federal public lands in Washington County, Senator Bennett hoped to achieve similar 


resolutions to long-simmering debates throughout the State, most of which stemmed from conflicts 


about wilderness designations for Utah’s 23 million acres of Bureau of Land Management (BLM) 


lands.
203


 In 1976, the BLM was charged with conducting an inventory of its lands for the purpose of 


recommending wilderness designations.
204


 In 1980, the BLM finalized its proposal for Utah, 


concluding that only 2.5  million acres had wilderness characteristics worthy of congressional 


protection.
205


 Citizens’ groups reacted vehemently to the proposal, arguing that the BLM 


overlooked millions of acres of wild canyon country. The Southern Utah Wilderness Alliance and 


Utah Wilderness Coalition, which emerged from this milieu, conducted a citizens’ survey, which 


concluded that 5.7 million acres of BLM lands had wilderness characteristics.
206


 After further 
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 See Robert Bennett, Resolving Utah’s Wilderness Conflict, DESERET NEWS, June 24, 2013, 
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§ 1782 (1976) (authorizing Bureau of Land Management wilderness surveys). 
205


 See Krakoff, supra note 203 at 1159 (citing Utah: Final Wilderness Inventory Decision, 45 Fed. 


Reg. 75, 602 (Nov. 14, 1980)). 
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 See About the Utah Wilderness Coalition, THE UTAH WILDERNESS COALITION, 
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rounds of political turn-over, litigation, and re-inventories, the citizens’ proposal expanded to 


include an additional 3.4 million acres, for a total of 9.1 million acres.
207


 
The debate about wilderness in Utah was an umbrella for multiple disputes over how to 


manage Utah’s vast federal public lands. Opponents of wilderness protection bladed roads through 


BLM lands, claiming rights-of-way under a nineteenth century mining statute.
208


 Conservationists 


countered these actions with litigation as well as federal legislative advocacy.
209


 In addition to fights 


over roads, every BLM land-use planning process spawned conflict over issues such as oil and gas 


leasing, travel planning, and grazing. Attempts to address these issues through federal legislation 


proved unavailing. Conservation groups were able to block stingy wilderness bills. The Utah 


delegation in Congress, on the other hand, was able to prevent the conservation groups’ expansive 


wilderness proposals from gaining traction. The Washington County approach, which brought 


stakeholders to the table to propose a mutually acceptable legislative package, seemed to create a 


path forward.
210


 Senator Bennett proposed a state-wide process of working with all of the counties, 


which he claimed would put to rest fractious public lands battles in his state.
211


 The effort was 


labeled the Public Lands Initiative (PLI), and it was under those auspices that Senator Bennett 


came to southeast Utah, some forty-five years after Bobby Kennedy, and asked Native American 


residents of San Juan County what they wanted. 


Senator Bennett’s invitation, however, came with a two-week deadline. The Navajo community 


embraced the opportunity to participate in the land-use planning, but rejected the highly unrealistic 


two-week turn-around.
212


 Instead, Maryboy and other Navajo leaders, in concert with Round River 


Conservation, began a project of gathering knowledge and information from tribal elders and 


community members about herbs, plant gatherings, traditional firewood collecting, and ancestral 


and sacred places throughout Cedar Mesa, Grand Gulch, and the Bears Ears regions.
213


 Utah Diné 


Bikéyah (UDB), a Navajo non-profit, was founded to support and oversee the cultural mapping 


project, as well as to ensure a distinctive indigenous voice to participate in Senator Bennett’s PLI 
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process.
214


 Cautious optimism about an inclusive process faded, however, when Senator Bennett 


was ousted from the Republican primary and ultimately replaced by Senator Mike Lee.
215


 The PLI 


was then overseen by Utah’s U.S. Representatives Robert Bishop and Jason Chaffetz, who 


conducted the process in ways that marginalized conservationist and tribal voices.
216


 According to 


the Bears Ears Inter-Tribal Coalition, throughout the process of developing the PLI, “San Juan 


County and the Utah congressional delegation . . .demonstrated that they either do not understand 


how to reach Native American Tribes and individuals, or they are unwilling to do so.”
217


 


Over the next several years, UDB conducted a thorough and inclusive mapping project, the 


goal of which was “to establish conclusively the proper boundaries, defined scientifically, culturally, 


and historically, necessary to protect the Bears Ears homeland.”
218


 UDB’s methodology comprised 


an interdisciplinary effort that drew from multiple sources, including academic experts in ecology, 


biology, anthropology, and public policy; data on wildlife from Utah State officials, and the 


traditional knowledge of local Native people. With regard to the last category, “[s]eventy cultural 


interviews were conducted by a Navajo traditionalist fluent in English and the Dine (Navajo) 


language and possessing ethnographic training.”
219


 The collected information was then “captured 


and organized on a fine scale.”
220


 When the mapping project was complete, UDB released its Bears 


Ears proposal in April 2013. The proposal called for 1.9 million acres of the existing public lands 


in Bears Ears to be protected.
221


 
Initially, UDB assumed that its proposal would be incorporated into the PLI process, and that the 


Bears Ears landscape could be protected under a variety of designations.
222


 Before long, however, it 


                                                 


 
214


 See Interview with Natasha Hale, supra note 199. 
215


 BEARS EARS INTER-TRIBAL COALITION, supra note 5, app. Exhibit One at 1 (“In 2010, Senator 


Robert Bennett initiated a process to resolve issues of conservation and development of public 


lands in eastern Utah. We pledged to participate in that effort, but it died when Senator Bennett 


was not returned to office.”).  
216


 See Comments of the Hopi Tribe, Navajo Nation, Ute Mountain Ute Tribe, Ute Indian Tribe, 


and Zuni Pueblo, National Monument Review [hereinafter Comments of the Bears Ears Inter-


Tribal Coalition] (May 25, 2017), http://bearsearscoalition.org/wp-content/uploads/2017/05/Bears-


Ears-Comments-5.25.pdf [https://perma.cc/74LF-ZC6H]; see also David DeMille, Bishop, 
Chaffetz Unveil Public Lands ‘Compromise’ Ahead of Congressional Hearing, USA Today (Jan. 
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became clear that the PLI was a dead-end. Tribes and conservation groups were shut out of the 


decisionmaking.
223


 UDB’s repeated requests for information about the PLI proposals and meetings 


with Representative Bishop’s office were ignored or rebuffed.
224


 According to the tribal 


representatives of the Bears Ears Commission, “In spite of our extensive and unwavering efforts, in 


no instance did anyone from the Utah delegation or the PLI make a single substantive comment, 


positively or negatively, on our proposal.”
225


 The process, according to PLI leaders, was being 


conducted at the county  level. Yet when UDB sought to have its proposal included in San Juan 


County’s public comment process, they were again excluded. As reported by the Bears Ears 


Commission, “Our painful experience with attempting to make an inroad into the PLI process was 


epitomized by our dealings with the San Juan County Commission.”
226


  
Those dealings were as follows. In 2014, the San Juan County Commission conducted a 


process for gathering public comments on the PLI. Several proposals were to be circulated to the 


public as part of the comment process, and UDB’s map and proposal for Bears Ears was identified 


as “Alternative D.” County Commission staff at first agreed to include Alternative D in the list 


made available to the public, but staff then broke that promise and “refused to include Alternative 


D on the list.”
227


 When UDB and other supporters of Alternative D learned this, they orchestrated 


a write-in campaign, circulating the proposal in time for the public comment process.
228


 Alternative 


D received 300 positive comments, which was 64% of the total of 467 comments received by the 


San Jun County Commission.
229


 Nonetheless, the San Juan County Commission selected 


Alternative B, a “heavy development, low-conservation” alternative that had been formulated by 


the mining industry, which received only two positive comments.
230


 


From this point on, UDB and the Tribes decided to consider different strategies in earnest. 


If the PLI process was going to proceed without the Tribes’ input, there was a risk that any 


resulting legislation would undermine protection for Bears Ears rather than enhance it. In the 


meantime, UDB’s proposed map of 1.9 million acres had gained traction with some of the leading 


conservation groups, including the Conservation Lands Foundation, The Wilderness Society, and 


Southern Utah Wilderness Alliance. The Tribes realized that to make the strongest case for 


protection, however, they could not take a backseat to the conservation groups. As these two 


                                                 


 


national recreation areas more flexible. See Wilderness Act, 16 U.S.C. §§ 1131-1136 (barring all 


extractive uses, road construction, and mechanical vehicles); COGGINS, ET AL., supra note 37, at 28 


(describing congressionally recognized “national conservation areas” as less preservationist than 


wilderness areas, but more protective than general multiple use lands).  
223


 See Comments of the Bears Ears Inter-Tribal Coalition, supra note 216, at 6–7.  
224


 Id. at 7–8. 
225


 Id. at 8.  
226


 Id.   
227


 See id.; see also Interview with Natasha Hale, supra note 199; Interview with Charles Wilkinson, 


supra note 201.  
228


 See Comments of the Bears Ears Inter-Tribal Coalition, supra note 216, at 8–9; Interview with 


Natasha Hale, supra note 199,  Interview with Charles Wilkinson, supra note 201. 
229


 Comments of the Bears Ears Inter-Tribal Coalition, supra note 216, at 9.  
230


 Id.; Interview with Charles Wilkinson, supra note 201.   


 


 







Krakoff, Public Lands and the Possibility of Justice, --Harv. C.R.-C.L. L. Rev.--(forthcoming 2018) 


 


34 


 


 


currents grew—disillusion with the PLI process and support from conservation groups, the Tribes 


decided to hold a meeting about Bears Ears and set their own agenda.
231


 On July 26, 2015, 


representatives from Hopi, Navajo, Ute Mountain Ute, Ute Tribe of Uintah and Ouray, and Zuni 


met in Towaoc, Colorado, on the Ute Mountain Ute Reservation. Over one hundred people 


attended. After introductions and robust discussion, the Tribes made three key decisions. First, the 


Tribes would submit a formal proposal to President Obama. Second, that proposal would be 


submitted on October 15, 2015. And third, that they would form an Inter-Tribal Coalition to lead 


the effort.
232


  


The next day, July 27, 2015, the newly formed Inter-Tribal Coalition hosted a federal 


delegation in the heart of the Bears Ears landscape, just north of the Bears Ears buttes in an Aspen 


Grove.
233


 The Tribes had decided that Eric Descheenie, representative for the Navajo Nation, and 


Alfred Lomaquahu, Jr., representative from the Hopi Tribe, would co-chair the meeting. 


Department of the Interior officials who attended included Kevin Washburn, Assistant Secretary 


for Indian Affairs, Nicole Buffa, Deputy Chief of Staff, Jonathan Jarvis, Director of the National 


Park Service, and Neil Kornze, Director of the Bureau of Land Management.
234


 Ten tribal 


members spoke about the meaning of Bears Ears to them and their people, and then the federal 


officials had their turn.
235


 It was, according to Professor Charles Wilkinson, a nationally recognized 


expert in American Indian and public land law who served as special advisor to the Inter-Tribal 


Coalition, “a very successful day. The federal officials were up there on the land for three hours. 


There was horseback riding, and talking and laughing. It was a great start. Nobody knew how bad 


the politics were going to get.”
236


 


Before the bad politics began, the Inter-Tribal coalition members rolled up their sleeves 


and set to work creating the Bears Ears proposal. From the July 27 meeting on, the Tribes, 


through their representatives on the Inter-Tribal Coalition, were firm about two aspects of the 


proposal. First, they wanted to lead the process for developing it. Second, they wanted the 


proposal to include a serious management role for the Tribes. Natasha Hale, a member of the 


Navajo Nation who attended all of the Inter-Tribal Coalition meetings on behalf of the Grand 


Canyon Trust’s Native America Program, explained that these elements were crucial for the Tribes 


because “our history with monuments has not been good.”
237


 That history, in addition to the larger 


context discussed in Part I.A., above, includes specific instances of monument designations 


depriving the Navajo of sacred places such as Rainbow Bridge and Canyon de Chelly.
238


  Hale 
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elaborated that the Tribes were worried on two fronts. First, that the conservation groups would 


take over and sideline the Tribes. Second, that federal officials would minimize the tribal role in 


managing Bears Ears if a monument was designated.
239


 Therefore, “participation and a say” were 


“‘make or break” issues for the Tribes.
240


 James Enote, a Zuni tribal member and participant in 


most of the meetings, stressed this as well, stating,  “This had to be tribally led.”
241


 


A series of meetings followed, the first four of which were hosted at the reservations of the 


Coalition members.
242


 At an August 8 meeting at the Twin Arrows Casino just outside of the 


Navajo Nation, the main topic was how the Inter-Tribal Coalition should articulate the tribal 


management role in the Bears Ears proposal.
243


 The participants discussed the range of options, 


from fairly weak forms of consultation to full co-management, with the Tribes playing an equal role 


to that of federal land managers. Constitutional law imposes some constraints on federal delegation 


of responsibilities, and those would be considered later at the drafting stage.
244


 At the Twin Arrows 


meeting, the objective was to agree on what the Tribes sought as a matter of principle.  


The discussion initially centered on how tribal knowledge about flora and fauna, gleaned 


from centuries living on the landscape—typically described as “traditional ecological knowledge”—


could augment scientific knowledge.
245


 James Enote challenged this framing, arguing that it 


subjugates tribal knowledge to science, and that the two are essentially different things: “Traditional 


knowledge is one sphere of knowledge, and science is another. Both are spheres of knowledge, but 


each has different methodologies.”
246


 Enote elaborated that if tribal knowledge is framed as a subset 


of scientific knowledge, it will always lose out: “I have tried to bring science and traditional 


knowledge together for forty years and . . .  it doesn’t work. Science is going to prevail if you bring 


the two together. The paper is going to be written or spoken in English, expressed in metrics, it will 


be subjugated to ethno-science and the real depth of that [traditional] knowledge is lost because it 
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is not expressed completely.”
247


 Instead of co-management, which implies the smashing together of 


traditional and scientific knowledge that results in subjugation, Enote advocated for “collaborative 


management,” which recognizes the distinct methodologies and contributions of each form of 


knowledge and promotes “learning across knowledge systems.”
248


 At the end of a long day of 


discussion, Regina Whiteskunk, Chair of Ute Mountain Ute Tribe, stood up and said, “We have 


been talking all day about what kind of management we want, and we have a spectrum and we 


understand that spectrum. . . . . I want to say I am for very strong collaborative management. 


Everyone in favor, raise your hand.”
249


 Every hand in the room went up.
250


 


With consensus achieved about the proposed boundaries, collaborative management, and 


the role of traditional knowledge, the Inter-Tribal Coalition devoted the next meetings to reading 


through and agreeing on every sentence of a draft Bears Ears Monument Proposal.
251


 Participants 


added examples of tribal knowledge, including information about specific places, medicines, herbs, 


and species, and similar details about the landscape.
252


 There was also very deep discussion about 


the damage that was occurring due to vehicle use, unregulated grazing, and looting.
253


 “At the 


beginning, outside people said ‘you’ll never get five Tribes to agree on anything,’” according to 


Professor Wilkinson.
254


 Yet at the end of the fourth meeting, in stark contrast to the erasure of 


Native voices and views that preceded the formation of Mesa Verde, Yellowstone, and Grand 


Canyon National Parks, the Tribes had agreed on every word and line of the Bears Ears 


Proposal.
255


  


The Inter-Tribal Coalition met its internal deadlines in time to submit the Bears Ears Proposal to 


President Obama on October 15, 2015, as planned.
256


 Then, the political gauntlet began. Some 


conservation group allies and administration insiders cautioned against submitting the proposal. 


Congressman Bishop and the Utah delegation remained outwardly committed to the PLI process, 


even though they had repeatedly excluded the Tribes and conservation groups.
257


 Some Bears Ears 


supporters were worried that there would be backlash if the Tribes submitted a proposal for a 
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National Monument before the PLI legislative proposal had clearly died.
258


 Ultimately, the Inter-


Tribal Coalition decided to adhere to its own deadline in order to honor the tribal leaders’ 


preferences.
259


 


There is no formal process for filing a monument proposal. The Antiquities Act delegates 


power to the President, and the President is not subject to the Administrative Procedures Act or 


the National Environmental Policy Act.
260


 Each administration determines its own approach. As in 


politics more generally, back-channel connections and insider relationships are often 


determinative. Here, though, the Tribes were determined to submit the Bears Ears Proposal in an 


open and formal manner. On October 15, 2015, a delegation from the Inter-Tribal Coalition 


traveled to Washington, D.C. and handed hard copies to officials at the Department of the Interior 


and the White House.
261


 Tribal leaders, some dressed in conventional business attire and some in 


traditional regalia, spoke at a press conference before the Washington Press Corps. Each tribal 


leader spoke for just a few minutes. Malcolm Lehi, representing Ute Mountain Ute, delivered his 


brief comments in the Ute language. As a testament to the tribal leaders’ passion and sincerity, at 


the end of the press conference the Washington Press Corps, contrary to all norms and traditions, 


applauded.
262


 


From that point on, there were numerous meetings with administration officials.
263


 The 


administration’s sticking points were the proposed boundaries comprising 1.9 million acres and 


the collaborative management language.
264


 With regard to the boundaries, administration officials 


countered with 1.35 million acres, which excluded the following from the Inter-Tribal proposal: 


part of the Abajo Mountains west of Monticello and north of Blanding; an area near the northeast 


boundary; and areas on the west/southwest boundary with a permitted uranium mine and potential 


uranium development.
265


 The administration’s boundaries mirrored the PLI proposal’s very 


closely; in the PLI version, most of those same 1.35 million acres would have been designated a 


National Conservation Area or otherwise subject to protective management.
266


 Presumably, the 


administration hoped that by conceding most of the areas outside of the PLI’s proposed National 


Conservation Areas, a Bears Ears National Monument would be less controversial. That proved to 


be wishful thinking, as discussed below.
267
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Bears Ears National Monument Comparison Map


268
 


 


In terms of collaborative management, the administration modified the Inter-Tribal 


Coalition’s proposed language, but retained the establishment of a Bears Ears Commission 


composed of officers designated by the five coalition Tribes.
269


 The Bears Ears Proclamation states:   


 


In recognition of the importance of tribal participation to the care and management 


of the objects identified above, and to ensure that management decisions affecting 


the monument reflect tribal expertise and traditional and historical knowledge, a 


Bears Ears Commission (Commission) is hereby established to provide guidance 


and recommendations on the development and implementation of management 


plans and on management of the monument.
270
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Rather than require the Monument to be managed collaboratively by tribal representatives 


and federal agencies, as the Inter-Tribal Coalition proposed,
271


 the Proclamation states that the 


“Secretaries shall meaningfully engage the Commission . . . . To that end  . . . the Secretaries shall 


carefully and fully consider integrating the traditional and historical knowledge and special 


expertise of the Commission or comparable entity.”
272


 Further, if the Secretaries decline to 


incorporate the Commissions’ written recommendations, they must provide the Commission with 


“a written explanation of their reasoning.”
273


  


 The road from October 15, 2015 to December 28, 2016, when President Obama signed 


the Proclamation with the above language, included several more dust-ups and detours. In addition 


to concerns about boundaries and management, administration officials were attentive to the PLI 


process. The administration and some conservation groups wanted to give the PLI every last 


chance to succeed or fail.
274


 Congressmen Bishop and Chaffetz, after much delay, introduced a PLI 


bill in July, 2016. But it was clear from the outset that, without dramatic changes, it would not 


make it through the Senate.
275


 The bill had too little wilderness, too much energy development, and 


insufficient tribal involvement or protection for Bears Ears.
276


 With the PLI prospect finally dead 


for the 2016 legislative session, the question became whether President Obama would prioritize 


Bears Ears protection during his last months in office. It is unclear the extent to which President 


Trump’s victory in the presidential election on November 8, 2016 affected the timing or decision 


regarding the Bears Ears Proclamation. It seems likely that President Obama would have 


designated the Bears Ears National Monument whether or not he had a democratic successor. 


And, of course, he did issue the Bears Ears Proclamation in December 2016, as noted at the 


outset this Article. What the election did change were the Monument’s prospects going forward. 


B.  Reparations at Risk  
 


During the summer of 2016, Governor Gary Herbert infelicitously described the Bears 


Ears proposal as a “political Tomahawk,” and opined “that a unilateral monument designation will 


divide the people. It will create anger and division. It will provoke protest and may inhibit our 
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ability to resolve tough public land management decisions for decades to come.”
277


 After the 


designation, members of Governor Herbert’s political party made good on his predictions of 


acrimony. The Utah legislature described the designation as a “blatant federal land grab.”
278


 Senator 


Orrin Hatch called it an “attack on an entire way of life.”
279


  


President Trump responded swiftly to Utah politicians’ outrage. On April 26, 2017, he signed an 


“Executive Order on the Review of Designations Under the Antiquities Act.”
280


 The E.O. directed 


the Secretary of the Interior to review all monument “designations or expansions . . . under the 


Antiquities Act made since January 1, 1996, where the designation [or expansion] covers more 


than 100,000 acres . . . or where the Secretary determines that the designation or expansion was 


made without adequate public outreach and coordination with relevant stakeholders . . . .”
281


 


Taking particular aim at Bears Ears, the E.O. directed the Secretary to issue an interim report on 


the future of Bears Ears after 45 days, and a final report on all monuments after 120 days.
282


 


Among other criteria, the Secretary was to be guided by “concerns of State, tribal, and local 


governments affected by a designation, including the economic development and fiscal condition 


of affected States, tribes, and localities.”
283


 


On June 10, 2017, Secretary Ryan Zinke issued a five-page interim report on Bears Ears.
284


 


The Secretary described the Bears Ears Proclamation briefly, but mentioned none of the lengthy 


history of tribal governmental support for the Monument nor the UDB’s extensive cultural 


mapping and multi-year attempts to participate in the PLI process.
285


 In summarizing the 


Proclamation’s management guidelines, the Secretary described the Bears Ears Commission 


accurately as “consisting of representatives of the Hopi Tribe, Navajo Nation, Ute Mountain Ute 


Tribe, Ute Tribe of the Uintah and Ouray Reservation, and Zuni Tribe.”
286


 He then gratuitously 


added, “The Commission does not include the Native American San Juan County Commissioner 
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elected by the majority-Native American voting district in that County.”
287


 That commissioner, 


Navajo tribal member Louise Benally, opposed the Bears Ears National Monument, but was not 


an elected representative of the Navajo Nation. There is no reason she would be included on a 


Commission composed of tribal governmental representatives, rather than included in other 


stakeholder groups. Despite the overwhelming expressions of tribal support for Bears Ears 


National Monument—the Inter-Tribal Coalitions’ proposal; a supportive resolution from the 


National Congress of American Indians, the country’s oldest and largest national organization of 


tribal governments; and numerous other expressions of support from tribes and tribal members—


Secretary Zinke highlighted the unrepresentative views of a single County Commissioner.
288


 In 


addition, despite reports that comments submitted to the Secretary numbered over one million 


and overwhelmingly supported the Bears Ears National Monument, the Secretary stated that the 


Department received “approximately 76,500 comments,” of varying views, and made special note 


of Utah federal and state officials’ strong opposition.
289


  


The Secretary further expressed concerns that Bears Ears National Monument was too 


large, and consisted of too many different public lands management designations.
290


 He concluded 


by recommending that the President should revise the Bears Ears National Monument boundary, 


and that Congress should make “more appropriate conservation designations,” and “clarify the 


intent of [wilderness] management practices.”
291


 Curiously, Secretary Zinke also recommended that 


“the President request congressional authority to enable tribal co-management of designated 


cultural areas within the revised BENM boundaries.”
292


 As discussed above, however, the Bears 


Ears Proclamation established the Inter-Tribal Commission, which is charged with providing 


guidance and recommendations on all aspects of Monument planning.
293


 If Secretary Zinke desired 


to strengthen tribal participation further, he could have recommended adopting the Bears Ears 


Inter-Tribal Coalition’s collaborative management proposal, with no further action by Congress.
294


 


Ethyl Branch, Attorney General for the Navajo Nation, and Natalie Landreth, a lawyer with the 


Native American Rights Fund representing the Hopi, Zuni, and Ute Mountain Ute tribes, 


expressed their clients’ dismay at Secretary Zinke’s report, and puzzlement at the call for 
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congressional approval of co-management.
295


  “‘Our initial reaction on behalf of the three tribes we 


represent is that this was really a cynical effort to distract Indian country from the devastating blow 


of reducing the size of the monument.’”
296


  


In terms of the Tribes’ level of trust, Senator Orrin Hatch made matters worse when he 


applauded Zinke’s actions and added that the Tribes had been “manipulated . . . The Indians, they 


don’t fully understand that a lot of the things that they currently take for granted on those lands, 


they won’t be able to do if it’s made clearly into a monument or a wilderness.’”
297


 Tribal 


representatives were understandably affronted by Senator Hatch’s remarks. Willy Grayeyes, 


chairman of the UDB board, responded in a written statement that it was “‘offensive’ to believe 


‘that Native Americans do not have a will of their own, or if they do take a position that their 


position is influenced by a non-native person.’”
298


 Indeed, it appears that the Tribes understood the 


Monument better than the Senator. The Bears Ears Proclamation recognizes that the “area’s 


cultural importance to Native American tribes continues to this day.”
299


 It specifically describes 


“traditions of hunting, fishing, gathering, and woodcutting,” as well as “collection of medicinal and 


ceremonial plants, edible herbs, and materials for crafting items like baskets and footwear.”
300


 The 


Proclamation further directs the Secretary of the Interior to “ensure protection of Indian sacred 


sites and traditional cultural properties . . . and provide access by members of Indian tribes for 


traditional cultural and customary uses . . . including collection of medicines, berries and other 


vegetation, forest products, and firewood for personal noncommercial use . . . .”
301


 Yet all of those 


protections are now at risk, not because of the Monument, but due to Senator Hatch and his 


colleagues’ vehement opposition to it. 
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IV. Bears Ears, Sustainability, and Justice 
 


 For many Native people, conservation policies created a “narrative of loss.”
302


 Forest 


reserves, national monuments, national parks, and wilderness areas imposed boundaries where 


none existed, resulting in “the deprivation of traditional resources; the breakdown of seasonal 


cycles  . . . ; the undermining of belief systems”
303


 as well as the loss of knowledge practices. Yet 


within these narratives of loss are also “tales of Indian reinvention and resistance.”
304


 The Bears 


Ears story includes both of these elements—profound loss, followed by reinvention and resistance. 


Through their concerted effort to make the Antiquities Act an instrument for reparations and 


justice, the Tribes not only protected 1.35 million acres for all Americans. They also reclaimed 


their histories, safeguarded traditional practices, and spurred hope for younger generations.
305


 And 


they created an inter-tribal political movement for others to follow, reviving optimism that public 


lands could become sites of cultural revival rather than solely of pain and trauma.
306


  


The Tribes also created a vision of land management salient to global environmental 


threats, such as climate change.
307


 The Proclamation embraces tribal ecological knowledge in 


various places and, by creating the Bears Ears Commission, ensures its role in overseeing the Bears 


Ears landscape.
308


 As many climate scientists are beginning to realize, traditional knowledge of 


landscapes, flora, and fauna will be critical in an era of increased global average surface 


temperatures, and the many effects that flow therefrom.
309


 Traditional knowledge will complement, 
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and sometimes be superior to, scientific information in the context of climate adaptation.
310


 


Science, with its methods of data collection, measurement, assessment, and falsification can tell us 


what has happened. It can also make predictions about the future. But traditional knowledge 


comprises an intimate and detailed cultural connection between humans and place, which accrues 


slowly and deeply over time.
311


 This kind of knowledge will be crucial for maintaining the human-


land connection as we move into an era of constant change.
312


  


Land and resource management in a changed world will also entail taking care of places 


that are compromised or harmed. The knowledge and ceremonial practices of many Tribes, 


including those involved in the Bears Ears effort, are iterative and relational. They entail 


obligations that must be performed “in order to live in harmony with the plants, animals, water, 


and mountains.”
313


 These obligations do not depend on an idealized state of nature; they persist 


even through disruption and dislocation.
314


 Tribes are therefore well-suited to stewarding 


landscapes in distress.
315


 The obligation, as Navajo spiritual advisor Jonah Yellowman put it, is “to 


take care of [the land,] to preserve it,” and to put that ethic into practice in every interaction with 
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 See Margaret M. Bruchac, Indigenous Knowledge and Traditional Knowledge, in 


ENCYCLOPEDIA OF GLOBAL ARCHAEOLOGY 3814, 3816 (Claire Smith ed., 2014) (describing the 


moral component of indigenous traditional ecological knowedge); Interview by Jaqueline Keeler of 


Jonah Yellowman, Organizer, Bears Ears Inter-Tribal Coal., Getting Healed by Healing the Land, 


in EDGE OF MORNING: NATIVE VOICES SPEAK FOR BEARS EARS 11, 19 (Jacqueline Keeler ed., 


2017). Yellowman, a Navajo spiritual advisor, describes the Navajo approach this way: “We are 
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the Earth and its creatures.
316


 To be clear, indigenous traditional knowledge is rooted in the 


particular histories and practices of different peoples, and should not be viewed as a monolithic 


and romanticized “at-one-with-nature” ideology. The point is not that Native people are naturally at 


one with the Earth, nor that their cultures are static. Rather, Tribes have beliefs and knowledge 


systems that include practices of taking care of place.
317


 These are specific to particular peoples, and 


they emerge from historical relationships and practices.
318


 As Jim Enote observed, traditional 


knowledge therefore cannot be extracted and spliced into scientific approaches.
319


 It should instead 


play a co-equal and collaborative role in cross-cultural efforts to take care of the places that sustain 


us. This is a tall order. The Bears Ears Proclamation does not go quite that far, but by creating the 


Bears Commission and referencing the Tribes’ knowledge systems repeatedly, it takes a very 


significant step in that direction.  


Bears Ears also has lessons for organizing a more diverse and equitable environmental 


movement. Given President Obama’s priorities for Monument designation, conservation groups 


were incentivized to allow Tribes to lead the Bears Ears effort.
320


 This process was not always 


seamless. It raised longstanding tensions between the mainstream conservation movement and its 


effects on indigenous people.
321


 While some of the conservation groups immediately embraced the 


Tribes’ leadership role, others were skeptical.
322


 Similar to the conservation groups who opposed 


the Havasupai Tribe’s effort to regain their plateau lands, some conservationists involved in Bears 


Ears had difficulty trusting anyone other than their own staff and members.
323


 The process of 


working through this was itself part of the solution. Skeptical participants heard from tribal leaders, 


learned the history, and accepted that abandoning control is sometimes the most important aspect 


of achieving cross-cultural justice. All of the groups eventually endorsed the Tribes’ proposal and 


their role as leaders. Those lessons in working across cultures, if they persist, will benefit the 


conservation movement as a whole.
324


  


Finally, the Bears Ears story tells us something about the enduring promise of public lands, 


nothwithstanding the dark side of conservation. For decades, public land laws, whether through 
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 See VINE DELORIA, JR., FOR THIS LAND: WRITINGS ON RELIGION IN AMERICA 211 (James 


Treat, ed. 1999). Indigenous spiritual worldviews, as a general matter, include norms and practices 


of taking care of the non-human objects and creatures in their midsts; the object of these practices 


is to live in harmony with plants, animals, and land formations. See id.  
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 See Marie Battiste & James (Sa’ke’j) Youngblood Henderson, Protecting Indigenous Knowledge 


and Heritage 30 (2000). 
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 See Interview with James Enote, supra note 6.  
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 See supra text accompanying notes 272–64 (discussing President Obama’s National Monument 


priorities). 
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 See supra Part I.B.3 (discussing that history in the context of the Havasupai’s efforts to restore 


some of their plateau lands from Grand Canyon National Park). 
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 See Interview with Charles Wilkinson, supra note 201. 
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policies of disposition or conservation, had similar effects on American Indian Tribes. Disposition 


policies, which distributed public domain lands to homesteaders, miners, railroads, and states, 


eroded the tribal land base and had devastating effects on tribal culture and self-governance.
325


 


Conservation policies, as discussed at length above, also displaced Tribes and severed their 


connections to cultural practices, with enduring negative impacts.
326


 But disposition policies 


privatized indigenous lands, and removed them permanently (barring tribal reacquisition) from 


tribal access. Public lands—whether as National Parks, Wilderness, National Monuments, or 


otherwise—remained open for contests over their use. Public lands, by remaining public, left open 


the space for Tribes to renegotiate their rights to their aboriginal lands, and thereby to nudge 


conservation policies toward justice. As long as the federal government retains one-third of the 


Nation’s lands, there will be terrain (literally) for similar efforts. Indian appropriation can be 


reversed, so long as Tribes have avenues open for re-appropriation.
327


 


V. Conclusion 
 


 Southeastern Utah once was all Indian country. Ancient Puebloan peoples, and then 


Paiute, Hopi, Zuni, Pueblo, Ute, and Navajo people, were the sole human occupants. 


Privatization, in all of its forms, played a significant role in ejecting Tribes from vast swathes of this 


terrain. But conservation laws, in their early days, did no better. The Antiquities Act and other 


conservation laws reinforced racialized views of American Indians, and dispossessed them of their 


property, in all its forms. Native people were erased from the landscape and estranged from their 


culture in the name of preserving their own heritage, as well as to protect lands and resources. 


Today, several decades into the era of Tribal Self-Determination, Tribes and their allies have put 


conservation laws to a different use. The Bears Ears National Monument, designated under the 


Antiquities Act of 1906, reconnects Tribes to their histories and preserves their knowledge 


practices. At the same time, the new Monument is open to the public—to everyone, and allows for 


a wide variety of uses. Climbers, ranchers, hunters, star-gazers, amblers, and seekers can go to 


Bears Ears, breathe the clear desert air, and stare up at the sparkling blanket of stars in the night 


sky. It is too soon to conclude that the Bears Ears National Monument is a turning point in our 


conceptions of conservation, sustainability, and justice. But the effort to make it so has enduring 


lessons for how to heal human and environmental wounds, and how to conceive of those as 


interconnected. We have the Bears Ears Inter-Tribal Coalition and all of its supporters to thank 


for that, regardless of what the future holds.  
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huge import to you and the Jamestown S’Klallam Tribe and did not intend to understate that with a
brief note.  And I intended to compliment you on the energy you contribute to TRAR (and in other
venues); I hope that came through.   
 
I have no interest in being contrarian (at all) but I do not believe FWS is taking a step backward.  This
new undertaking is highly significant: it departs from more narrow considerations of the tribe’s
interests that had  reflected the known procedures and policies.  Admittedly the new analysis of the
situation is slow but it is stepwise, to address policy and process in ways not previously considered. 
Absent this effort I fear FWS and the tribe would have very little room to see each other’s interests
more clearly, with potential resolution of positions, viewpoints, approaches.
 
Thank you again for what you wrote (below).  I appreciate your message and am sharing it with FWS
and DOI leaders engaged in this, to keep us aware of the high stakes of JST and your high
expectations of our work to address that.
 
Robyn
 
Robyn Thorson, Regional Director
U.S. Fish and Wildlife Service
Legacy Region One, Interior Regions 9 and 12
   Idaho, Oregon, Washington, Hawaii & Pacific Islands
911 NE 11th Avenue, Portland, OR 97232
Office:  503 231 6119   Cell:  503 926 2727
Pronouns: she/her/hers
 
I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet, Molalla,
Multnomah, and Wasco people who have made their homes along the lower Columbia River for thousands of
years.
 

From: W Ron. Allen <rallen@jamestowntribe.org> 
Sent: Tuesday, March 1, 2022 12:17 PM
To: Thorson, Robyn <robyn_thorson@fws.gov>
Cc: Hansi Hals <hhals@jamestowntribe.org>; Morrison, Hugh R <hugh_morrison@fws.gov>;
Elizabeth Tobin <etobin@jamestowntribe.org>; Sissi Bruch <sbruch@jamestowntribe.org>
Subject: [EXTERNAL] USF&WS Checking in
 

 

 This email has been received from outside of DOI - Use caution before clicking on links, opening attachments,
or responding.  

 

Robyn,    I deeply appreciate your email after the TRAR
Tribal/Federal meeting and yes, I knew you were on the Zoom
call.   I felt compelled to raise our shellfish issue as we were
engaged in the subject of protecting and advancing our Treaty

mailto:rallen@jamestowntribe.org
mailto:robyn_thorson@fws.gov
mailto:hhals@jamestowntribe.org
mailto:hugh_morrison@fws.gov
mailto:etobin@jamestowntribe.org
mailto:sbruch@jamestowntribe.org


rights in the 21st Century.  Our Tribe appreciates that USFWS
has convened a workgroup ‘to look afresh at the situation and
identify options’, but we are frustrated this workgroup appears
to be another ‘step back’ at making what we believe should be
an easy decision knowing the commitment of the President and
his Executive Orders on this subject.  The Tribe’s seafood
business was disrupted for more than 20yrs (including the 13
years to remedy environmental pollution problems that impacted
and fallowed our Oyster farm).  Our journey to resume farming
should not take this long. 
 
I hope you have had time to review the Letter of Agreement
(LOA) proposal I sent on Feb 3rd.  Please let me know what you
think the merits of entering a LOA would be.  The LOA is a
short-term remedy proposal so that Tribe and USFWS would
have mutual understanding/agreement.  This short-term solution
will provide additional time to develop a long term remedy which
assures our Treaty Right for future generations.  If the newly
convened USFWS workgroup is seeking to identify a permanent
solution to assure Jamestown S’Klallam Tribe’s treaty rights, we
are in favor.  But please recognize that the Tribe should
participate meaningfully.  Having the federal government define
and deliver the ‘solution’ perpetuates wrongs to our Tribe. 
Jamestown must be an equal voice in identifying, vetting, and
selecting the mechanism to assure mutual goals, and protect
treaty rights.
 
This right of our Tribe has drifted into a deep, spiraling
USFWS bureaucratic black hole.  It defies logic and flies in the
face of current policy and direction coming from the White
House.  We are concerned that this extended workgroup process
and lack of tribal involvement undermines confidence in the
outcome.  As I have noted, we would rather not raise this
matter to the DOI Secretarial level, but this very long delay
challenges our patience.  I have no idea what the March 4th

report will say, but we are expecting it to say, the shellfish
farm is alignment with the existing Letter of Agreement (LOA)
to provide access to Klallam/S’Klallam. Per our joint 1983 LOA
“The USFWS recognizes that the Indian treaty fishing rights



include the right of access to National Wildlife Refuge lands.
This is a treaty right against land owned by the United
States”. As you know, Treaty fishing includes modern
techniques.
 

How long do you expect our patience and respect to last for this
system? This process to not resolve this matter (i.e., get to
yes) at the local/regional is another example of why we are
raising the “Treaty Rights at Risk” to the highest level as we
are not making progress with these Treaty/Trust duties
delegated to the Region officials. 
 
Let me know if we need to talk in person to discuss when we will
resolve this last issue.  Thanks, Ron
 
W. Ron Allen, Tribal Chair/CEO
Jamestown S’Klallam Tribe
(360) 681-4621 direct#
(206) 369-6699 cell#
 
From: Thorson, Robyn <robyn_thorson@fws.gov> 
Sent: Friday, February 25, 2022 5:26 PM
To: W Ron. Allen <rallen@jamestowntribe.org>
Cc: Hansi Hals <hhals@jamestowntribe.org>; Morrison, Hugh R <hugh_morrison@fws.gov>
Subject: Checking in
 
Chairman Allen:
 
Yesterday I attended the Treaty Rights at Risk meeting (virtually, not in person) and heard your
remarks, including criticism of the Fish and Wildlife Service over access to the shellfish permit in
Dungeness Bay.  I also heard your firm comments about the priority for salmon and habitat recovery
in Pacific Northwest marine waters, and the need for actions (not just talk).  In all your remarks
(including “who’s in charge?”) I noted respect among attendees for your contributions and
appreciation for your expressions of good will (including good humor).  I extend my compliments,
even though the shellfish permit comments (well known to me already) were critical. 
 
As update:  after much dialogue (“marshaling” is the word I previously used) about the Jamestown
S’Klallam Tribe access issue at Dungeness Bay, the Fish and Wildlife Service convened a work group
mid-February to examine this matter through application of Joint Secretarial Order 3403.  The
charge to the workgroup includes this language: 
 
     On November 15, 2021 the Secretary of the Interior and the Secretary of Agriculture issued Joint

mailto:robyn_thorson@fws.gov
mailto:rallen@jamestowntribe.org
mailto:hhals@jamestowntribe.org
mailto:hugh_morrison@fws.gov


Secretarial Order 3403 (JSO), which reflects the intention to strengthen the consideration of tribal
knowledge and interests in decision-making and outlines requirements for interactions with Tribes in
the management of Federal lands and waters managed by the two agencies.  The JSO was issued
concurrent with ongoing deliberations between the U.S. Fish and Wildlife Service (FWS) and the
Jamestown S’Klallam Tribe regarding access to the tribe’s shellfish farming lease on tidelands in
Dungeness National Wildlife Refuge…. This presents opportunity to examine how interests of both the
tribe and the refuge could be considered with perspectives not previously applied.  The analysis…is to
look afresh at the situation and identify options.
 
Assessing this matter through the JSO lens has been slow, contrary to your request for expediency; I
realize that is a disappointment.  However, this reflects firm resolve on our part to step back from
conflict and examine this with larger consideration of tribal heritage and interests, as expressed in
the JSO.  I’ll receive a progress report on the analysis on/around March 4 and after that I should have
an update for you about the timeline ahead. 
 
Again, I appreciate your TRAR remarks (even though I look forward to not being the target of some
of them). 
 
Thank you.
Robyn
 
 
Robyn Thorson, Regional Director
U.S. Fish and Wildlife Service
Legacy Region One, Interior Regions 9 and 12
   Idaho, Oregon, Washington, Hawaii & Pacific Islands
911 NE 11th Avenue, Portland, OR 97232
Office:  503 231 6119   Cell:  503 926 2727
Pronouns: she/her/hers
 
I live and work in the traditional homelands of the Chinook, Clackamas, Cowlitz, Kalapuya, Kathlamet, Molalla,
Multnomah, and Wasco people who have made their homes along the lower Columbia River for thousands of
years.
 
 


