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Hi Craig,
 
John Nystedt, our Tribal Liaison in the Arizona ESFO, has provided comments on the draft proposed
10(j) rule for gray wolf in Colorado in the following email and attached document. John is cc’d here;
please feel free to reach out to him directly with any questions.

Tracy Melbihess in our Mexican Wolf Recovery Program is also reviewing the draft proposed 10(j)
rule; I anticipate getting her comments to you later today.
 
Thanks much,
Angela
 
Angela D. Anders, Ph.D.

Regional Recovery Program Coordinator
Supervisor, Branch of Recovery and Restoration
Ecological Services, Southwest Regional Office
U.S. Fish and Wildlife Service
Albuquerque, NM
Mobile: (505) 218-3367
 

From: Nystedt, John <john_nystedt@fws.gov> 
Sent: Wednesday, October 26, 2022 9:19 PM
To: Anders, Angela D <angela_anders@fws.gov>
Cc: Whitlaw, Heather <Heather_Whitlaw@fws.gov>; Lamb, Mark A <mark_lamb@fws.gov>; Fugate,
Mary <mary_fugate@fws.gov>; Hedwall, Shaula <shaula_hedwall@fws.gov>; Foster, Westley P
<westley_foster@fws.gov>; McGee, Brady <brady_mcgee@fws.gov>
Subject: Re: CROSS-REGIONAL CONCURRENCE REQUEST | Proposed section 10(j) rule for Colorado
gray wolf
 
Angela,
 
For your consideration, attached is the info memo with some tribal specific edits and
comments, and below are a couple comments about the draft rule.
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Figure 2. Historical range and current range (as of January 2020) of gray wolves (Canis

lupus) in the lower 48 United States.
IBased on Nowak (1995)
2Based on State data.

3United States portion of range only.
4NRM DPS and Mexican wolf nonessential experimental population area boundaries.
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[bookmark: Meetingdate]DATE:	October 11, 2022



TO: 	Regional Director, Mountain-Prairie Region 



FROM:	Assistant Regional Director, Ecological Services, Mountain-Prairie Region 



SUBJECT:	FR04962– Proposed Establishment of a Nonessential Experimental Population of the Gray Wolf in Colorado



I. KEY FACTS

At the request of Colorado Parks and Wildlife (CPW), the U.S. Fish and Wildlife Service (Service) has drafted a proposed rule to designate a nonessential experimental population of the federally endangered gray wolf (Canis lupis) in Colorado under section 10(j) of the Endangered Species Act (Act).  Designating the nonessential experimental population would contribute to the conservation of the federally listed entity, the gray wolf in the lower-44 States.  It would also help support CPW’s voter-mandated gray wolf reintroduction program.  We are also preparing a draft Environmental Impact Statement (EIS) under the National Environmental Policy Act (NEPA) regarding this proposed section 10(j) rule.   



II. BACKGROUND AND FWS POSITION

On November 3, 2020, Colorado voters approved Proposition 114, the Gray Wolf Reintroduction Initiative, now codified as Colorado Revised Statute 33-2-105.8.  This State Statute directs the CPW Commission to take the steps necessary to reintroduce gray wolves west of the Continental Divide by December 31, 2023.  On November 3, 2020, the Service published a final rule (85 FR 69778) to remove gray wolves from the list of Threatened and Endangered wildlife in those areas of the lower 48 States where they were federally listed, with the exception of the Mexican wolf subspecies found in New Mexico and Arizona (Figure 1).  On February 10, 2022, the Service’s rule delisting gray wolves was invalidated, which reinstated Federal protections for gray wolves in the lower-44 States under the Act (not including the Northern Rocky Mountains Distinct Population Segment) (Figure 1).  As a result, the State of Colorado requested a rule to establish an experimental population to support their state-lead reintroduction efforts. 
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Figure 1. Map of the historical range and current range of the gray wolf (Canis lupus) in the lower 48 States. 1Based on Nowak (1995); 2Based on State data; 3United States portion of the Mexican wolf’s range only; 4NRM DPS and Mexican wolf nonessential experimental population area boundaries that are not part of the federally listed entity, the gray wolf in the lower-44 States.

	

Under section 10(j) of the Act, the Service may designate a population of a listed species as experimental if it will be released into suitable natural habitat outside the species’ current range.  There is currently a single known pack of gray wolves in Colorado.  The state receives regular reports of sightings and investigates these reports.  The known pack raised pups last year and there is no evidence of breeding this year.  At the end of 2021, eight gray wolves occupied Colorado, but they do not meet the definition of a gray wolf population, which is defined as two breeding pairs that successfully raise at least two pups for two consecutive years.  Therefore, we do not consider any gray wolves currently found in Colorado to constitute a population, and the gray wolves to be reintroduced into Colorado will be geographically separate from the delisted portion of the NRM population or any other extant wolf populations.  Although the State statute specifies that gray wolf reintroduction efforts will be confined to portions of Colorado west of the Continental Divide, the proposed nonessential experimental population area is the entire State of Colorado, in order to extend management flexibility to other areas of the state where gray wolf dispersal may occur.



On July 21, 2022, we published our notice of intent to prepare an EIS for the proposed rulemaking.  The NEPA analysis will provide a decision tool to either develop a section 10(j) rule or pursue other alternatives to meet CPW’s stated goal of reintroducing northern gray wolves to Colorado.  Having regulatory flexibility to address conflicts would be an integral tool to support wolf reintroduction, conservation, and recovery.  Gray wolves in the lower-44 States are currently listed under the Act as an endangered species, so management flexibility to respond to conflict would be unavailable without a 10(j) rule or other permits from the Service.  



III. POSITION OF AFFECTED STAKEHOLDERS/PUBLIC LANDS AFFECTED

As with most of our actions for the gray wolf, this proposed rule would be controversial and of interest to a variety of stakeholders and the public. Many Federal and State agencies, local government officials, non-governmental organizations, agricultural producer groups, and landowners are interested in the development of CPW’s wolf management plan and are likely to closely track its development, the draft rule, and the NEPA process.  The State of Colorado has invested in a robust public participation process for development of its gray wolf management plan including seeking input from many stakeholder groups for the past year. 



Several states including Arizona, New Mexico, and Utah have expressed concern over Colorado’s reintroduction of gray wolves and potentially dispersing wolves from Colorado.  Five states are participating as cooperating agencies (Arizona, Colorado, New Mexico, Utah and Wyoming) in the NEPA process.

 

Colorado Governor Jared Polis is very supportive of and personally engaged in wolf reintroductions.  Local government officials and other stakeholders in the counties west of the Continental Divide have expressed concerns regarding wolf reintroduction and are especially concerned about the potential for domestic livestock depredation and negative effects on big game populations.  Both Colorado Senators are tracking our progress and are interested in our support of the state reintroduction.  Multiple counties and other local government agencies are participating as cooperating agencies in the NEPA process.



The Service is committed to informing and coordinating on the proposed section 10(j) rule with local Tribes, including the Ute Mountain Ute Tribe and the Southern Ute Indian Tribe. The Ute Tribe in Utah is concerned about wolves reaching their lands. Informal consultation with these Tribes is ongoing, and formal consultation will take place in conjunction with this proposed rulemaking and NEPA process.  Tribes outside of Colorado are concerned about fully protected wolves entering their lands and have inquired about the need for tribal management plans and the resources they need to prepare them. rulemaking and wWe are provideding an informal webinar for tribes in early October.	Comment by Nystedt, John: We recommend saying “coordination” as opposed to “informal consultation.” As a heads up, in R2 we now only use “consultation” to mean formal or government-to-government consultation. For all other interactions we use the term “coordination.” We think this new approach will avoid any confusion about “consultation,” which tribes generally understand to mean government-to-government consultation, despite any modifiers.



We anticipate that some non-governmental organizations and the public, while generally supportive of reintroducing wolves to Colorado, may express concerns about possible management actions for the species.  They may have an unfavorable view of section 10(j) rule provisions that potentially authorize lethal take of wolves to manage conflicts.   



IV. DISCUSSION

The State of Colorado is leading the reintroduction effort of gray wolves in Colorado.  Gray wolves in Colorado are currently federally listed as endangered under the Act.  The State of Colorado specifically requested that we develop a section 10(j) rule for gray wolves in Colorado to support their reintroduction program.  Section 10(j) of the Act provides for the reintroduction of listed species and provides regulatory flexibility for these reintroduced populations.  We are developing a proposed section 10(j) rule that would further the conservation of the gray wolf in the lower-44 States.  It would also provide increased management flexibility if CPW and affected Tribes develop management plans that are consistent with the rule.  Integrating state and tribal management commitments in the rule proactively to build consistency between the rule and future management plans is key to address the uncertainty surrounding future Federal or state-led management of wolves in Colorado.     



V. TIMELINE AND NEXT STEPS

We continue to coordinate extensively with CPW to ensure that their draft management plan, our proposed section 10(j) rule and draft EIS are prepared collaboratively, within the constraints of the Act and other Federal regulations.  Under Colorado Revised Statute 33-2-105.8, the CPW Commission must finalize the reintroduction and management plan by December 31, 2023, and wolf reintroductions must occur by that same date.  The Department of the Interior and the Service have committed to completing the final section 10(j) rule by December 31, 2023.  To meet this commitment, completion of the proposed and final rule and supporting NEPA analyses must occur quickly to allow time for publication of the proposed rule and the review and incorporation of public comments in the final rule by December 31, 2023.  Major milestones in our anticipated timeline are summarized below in Table 1. 



Table 1.  Summary of anticipated dates and milestones for the establishment of a nonessential experimental population of the gray wolf in Colorado. 

		Anticipated Date

		Anticipated Milestone



		October 14, 2022

		Briefing for the Director



		Late October 2022

		Region 6 transmits proposed rule to HQ



		Early November 2022

		Director’s Review and Surname



		Late November to 

December 2022

		Departmental Review and Surname





		Early January 2023

		Publish Draft EIS and Proposed 10(j) Rule



		March 2023

		Public Comment Period Closes



		March 2023 to August 2023

		Address Public Comments.  

Update Documents.



		October 2023

		Publish Final EIS



		November 2023

		Sign the Record of Decision and publish the Final 10(j) Rule



		December 2023

		Final 10(j) rule effective







Prepared by: Nicole Alt, Supervisor, Ecological Services, Colorado Field Office
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We recommend adding a sub-section, in the Required Determinations section, entitled
“Government-to-Government Relations with Tribes,” which would include a description
of our obligation to consult with tribes on our actions that affect them, with citations, a
description of our outreach to date and our plans to coordinate and offer consultation
to all affected tribes. Below for your consideration and use as a guide is text from
another proposed 10(j) rule.

Government-to-Government Relationships With Tribes
In accordance with the Executive Memorandum of April 29, 1994,
‘‘Government-to-Government Relations with Native American Tribal
Governments’’ (59 FR 22951, May 4, 1994), E.O. 13175 (65 FR 67249,
November 9, 2000), and the Department of the Interior Manual Chapter
512 DM 2, we have considered possible effects of the proposed revision on
federally recognized Indian Tribes. We determined that the proposed
SWEPA overlaps or is adjacent to Tribal lands. Potential reintroduction sites
identified in this revision, the CO Bar Ranch and Petrified Forest National
Park, are near or adjacent to Tribal lands, as is the existing AVEPA where a
reintroduced ferret population exists. We offered government-to-
government consultation to nine Tribes: The Havasupai, Hopi, Hualapai,
San Carlos Apache, San Juan-Southern Paiute, White Mountain Apache,
and Yavapai-Prescott Tribes, Navajo Nation, and the Pueblo of Zuni. We
met with the Hualapai, Hopi, and White Mountain Apache Tribes and the
Navajo Nation about the proposed revision. Participation in ferret recovery
is voluntary. If suitable habitat for ferret recovery is available on their
lands, Tribes may choose either not to participate, or to participate
through  authorities under section 10(j), section 10(a)(1)(A), or the SHA
(USFWS 2013b, entire). If we introduce ferrets on non-Tribal lands adjacent
to Tribal lands and they disperse onto Tribal lands, the aforementioned
authorities will provide a more relaxed, flexible regulatory situation under
the ESA through allowances for incidental take.

We also recommend including an explanation about how our action is consistent with
Secretarial Order 3206, specifically Principle 1, which says we recognize tribes are
governmental sovereigns with inherent power to manage and control their natural
resources; and Principle 2, which says tribes manage Indian lands in accordance with
tribal goals and objectives within the framework of applicable laws.  As an example, for
your consideration, in AZ tribes have expressed concern about how the Mexican wolf
reintroduction affects their sovereignty and that their inherent sovereignty means they
may manage any species, including reintroduced wolves that enter their lands,
according to their goals and objectives. Some of the most active tribes in our
coordination on the Mexican wolf are tribes outside the 10 (j) boundaries, where those
wolves are fully protected under the Act. We anticipate tribes outside of Colorado may
express similar concerns, express their sovereign rights and request consultation to
discuss their concerns and sovereign authority to manage wildlife.

 



Please let me know if you have any questions or would like to discuss. I've got a few meetings in
the morning, but have couple openings here and there.
 
Thanks to you and Seth for the opportunity to review!
 
 

From: Hansen, Craig <Craig_Hansen@fws.gov> 
Sent: Friday, October 21, 2022 3:52 PM
To: Anders, Angela D <angela_anders@fws.gov>; Ragan, Laura <laura_ragan@fws.gov>; Erickson,
Peter (Bjorn) <Peter_Erickson@fws.gov>; Hall, Sarah <sarah_hall@fws.gov>; McGee, Brady
<brady_mcgee@fws.gov>
Cc: Becker, Scott A <scott_becker@fws.gov>; Broderdorp, Kurt <kurt_broderdorp@fws.gov>; Alt,
Nicole <Nicole_Alt@fws.gov>; Hughes, John P <john_hughes@fws.gov>
Subject: [CROSS-REGIONAL CONCURRENCE REQUEST] FR00004962 | Proposed section 10(j) rule for
Colorado gray wolf
 
[CROSS-REGIONAL CONCURRENCE REQUEST] FR00004962 | Proposed Colorado wolf 10(j)
 
Greetings, Recovery Colleagues in Regions 1, 2, 3, and 8: 
 
The Colorado Field Office has prepared a proposed rule under section 10(j) of the Act for the
State of Colorado's reintroduction of the federally endangered gray wolf (Canis lupis).  We now
request your cross-regional concurrence on this proposed 10(j) rule.  
 
Unfortunately, this package is on an incredibly expedited timeline that is driven by the State of
Colorado's voter-mandated reintroduction schedule, so we would greatly appreciate your
review and concurrence as soon as possible.  I shudder to even ask, but ideally we would hear
back from you by the end of next week, Friday October 28.    

The rule is available on SharePoint here:   20221021_CO_gray_wolf_Prop_10j_v8.docx
If helpful, the rule's supporting documents are in this folder:  
FR4962_20220920_CO_Wof_10j or linked directly below: 

IM:  20221018_IM_CO_Wolf_10j_v3.docx
NTR:  20221018_NTR_CO_Wolf_10j_v2.docx

Emailed concurrence from your leadership back to me by email would be totally acceptable.  
 
We appreciate your time and attention to this package.  Please do not hesitate to contact the
team at any time.  Thank you, thank you!

Nicole Alt - Lead Project Leader 
Kurt Broderdorp - FO Package Lead 
Scott Becker - SME
Craig Hansen - SAT Project Manager for this package 

Sincerely, 
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Craig Hansen 
Regional Recovery Coordinator 
 

 

​Our Mission​
Video: Overview of the SSA
SSA Framework - SharePoint for Staff  
Intro to the SSA @ NCTC: Course Schedule & Registration
Recovery Planning & Implementation (RPI) @ NCTC: Course Registration
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Recovery Planning and Implementation (RPI)  
The SSA Manuscript 
SSA Reports on ECOS
Species with Recovery Plans on ECOS
National Listing Workplan
National Recovery Workplans
National Down and Delisting Workplan
Recovery Plans
Region 6 Recovery Resources
Writing Tips
Recovery Grants (Internal)
Region 6 ESA Practitioners' SharePoint
For correspondence templates and resources, 
please go to the Correspondence OneDrive
Headquarters' Briefing Paper Template SharePoint.

NOTE: This e-mail correspondence and any attachments to and from 

this sender are subject to the Freedom of Information Act (FOIA) and 

may be disclosed to third parties
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