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this issue)

INTERIOR DEPARTMENT
Bureau of Land Management—

43350 Battle Mountain District Grazing Advisory Board,
8-29-79

NATIONAL COMMISSION ON UNEMPLOYMENT
COMPENSATION
43364 Commission meeting, 8-23 through 8-25-79
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Title 3—

The President

Executive Order 12148 of July 26, 1979

Federal Emergency Management

By the authority vested in me as President by the Constitution and laws of the
United States of America, including the Federal Civil Defense Act of 1950, as
amended (50 U.S.C. App. 2251 ef seq.), the Disaster Relief Act of 1970, as
amended (42 U.S.C. Chapter 58 note), the Disaster Relief Act of 1974 (88 Stat.
143; 42 U.S.C. 5121 et seq.), the Earthquake Hazards Reduction Act of 1977 (42
U.S.C. 7701 et seq.), Section 4 of Public Law 92-385 (86 Stat. 556), Section 43 of
the Act of August 10, 1956, as amended (50 U.S.C. App. 2285), the National
Securitly Act of 1947, as amended, the Defense Production Act of 1950, as
amended (50 U.S.C. App. 2061 ef seq.), Reorganization Plan No. 1 of 1958,
Reorganization Plan No. 1 of 1973, the Strategic and Critical Materials Stock
Piling Act, as amended (50 U.S.C. 98 et seq.), Section 202 of the Budget and
Accounting Procedures Act of 1950 (31 U.S.C. 581c), and Section 301 of Title 3
of the United States Code, and in erder to transfer emergency functions to the
Federal Emergency Management Agency, it is hereby ordered as follows:

Section 1. Transfers or Reassignments
1-1. Transfer or Reassignment of Existing Functions.

1-101. All functions vested in the President that have been delegated or
assigned to the Defense Civil Preparedness Agency, Department of Defense,
are transferred or reassigned to the Director of the Federal Emergency Man-
agement Agency.

1-102. All functions vested in the President that have been delegated or
assigned to the Federal Disaster Assistance Administration, Department of
Housing and Urban Development, are transferred or reassigned to the Director
of the Federal Emergency Management Agency, including any of those func-
tions redelegated or reassigned to the Department of Commerce with respect
to assistance to communities in the development of readiness plans for severe
weather-related emergencies.

1-103. All functions vested in the President that have been delegated or
assigned to the Federal Preparedness Agency, General Services Administra-
tion, are transferred or reassigned to the Director of the Federal Emergency
Management Agency.

1-104. All functions vested in the President by the Earthquake Hazards
Reduction Act of 1977 (42 U.S.C. 7701 et seq.), including those functions
performed by the Office of Science and Technology Policy, are delegated,
transferred, or reassigned te the Director of the Federal Emergency Manage-
ment Agency.

1-2. Transfer or Reassignment of Resources.

1-201. The records, property, personnel and positions, and unexpended bal-
ances of appropriations, available or to be made available, which relate to the
functions transferred, reassigned, or redelegated by this Order are hereby
transferred to the Director of the Federal Emergency Management Agency.

1-202. The Director of the Office of Management and Budget shall make such
determinations, issue such orders, and take all actions necessary or appropri-
ate to effectuate the transfers or reassignments provided by this Order,
including the transfer of funds, records, property, and personnel.
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Section 2. Management of Emergency Planning and Assistance

2-1, General.

2-101. The Director of the Federal Emergency Management Agency shall
establish Federal policies for, and coordinate, all civil defense and civil
emergency planning, management, mitigation, and assistance functions of
Executive agencies.

2-102. The Director shall periodically review and evaluate the civil defense
and civil emergency functions of the Executive agencies. In order to improve
the efficiency and effectiveness of those functions, the Director shall recom-
mend to the President alternative methods of providing Federal planning,
management, mitigation, and assistance.

2-103. The Director shall be responsible for the coordination of efforts to
promote dam safety, for the coordination of natural and nuclear disaster
warning systems, and for the coordination of preparedness and planning to
reduce the consequences of major terrorist incidents.

2-104. The Director shall represent the President in working with State and
local governments and private sector to stimulate vigorous participation in
civil emergency preparedness, mitigation, response, and recovery programs.

2-105. The Director shall provide an annual report to the President for
subsequent transmittal to the Congress on the functions of the Federal Emer-
gency Management Agency.The report shall assess the current overall state of
effectiveness of Federal civil defense and civil emergency functions, organiza-
tions, resources, and systems and recommend, measures to be taken to im-
prove planning, management, assistance, and relief by all levels of govern-
ment, the private sector, and volunteer organizations.

2-2. Implementation..

2-201. In executing the functions under this Order, the Director shall develop
policies which provide that all civil defense and civil emergency functions,
resources, and systems of Executive agencies are:

(a) founded on the use of existing organizations, resources, and systems to the
maximum extent practicable;

(b) integrated effectively with organizations, resources, and programs of State
and local governments, the private sector and volunteer organizations; and

(c) developed, tested and utilized to prepare for, mitigate, respond to and
recover from the effects on the population of all forms of emergencies.

2-202. Assignments of civil emergency functions shall, whenever possible, be
based on extensions (under emergency conditions) of the regular missions of
the Executive agencies.

2-203. For purposes of this Order, “civil emergency” means any accidental,
natural, man-caused, or wartime emergency or threat thereof, which causes or
may cause substantial injury or harm to the population or substantial damage
to or loss of property.

2-204. In order that civil defense planning continues to be fully compatible
with the Nation's overall strategic policy, and in order to maintain an effective
link between strategic nuclear planning and nuclear attack preparedness
planning, the development of civil defense policies and programs by the
Director of the Federal Emergency Management Agency shall be subject to
oversight by the Secretary of Defense and the National Security Council.

2-205. To the extent authorized by law and within available resources, the
Secretary of Defense shall provide the Director of the Federal Emergency
Management Agency with support for civil defense programs in the areas of
program development and administration, technical support, research, commu-
nications, transportation, intelligence, and emergency operations.

2-206. All Executive agencies shall cooperate with and assist the Director in
the performance of his functions.
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2-3. Transition Provisions.

2-301. The functions which have been transferred, reassigned, or redelegated
by Section 1 of this Order are recodified and revised as set forth in this Order
at Section 4, and as provided by the amendments made at Section 5 to the
provisions of other Orders.

2-302. Notwithstanding the revocations, revisions, codifications, and amend-
ments made by this Order, the Director may continue to perform the functions
transferred to him by Section 1 of this Order, except where they may
otherwise be inconsistent with the provisions of this Order.

Section 3. Federal Emergency Management Council
3-1. Establishment of the Council.
3-101. There is hereby established the Emergency Management Council.

3-102. The Council shall be composed of the Director of the Federal Emergen-
cy Management Agency, who shall be the Chairman, the Director of the Office
of Management and Budget and such others as the President may designate.

3-2. Functions of the Council.

3-201. The Council shall advise and assist the President in the oversight and
direction of Federal emergency programs and policies.

3-202. The Council shall provide guidance to the Director of the Federal
Emergency Management Agency in the performance of functions vested in
him.

3-3. Administrative and General Provisions.

3-301. The heads of Executive agencies shall cooperate with and assist the
Council in the performance of its functions.

3-302: The Director of the Federal Emergency Management Agency shall
provide the Council with such administrative services and support as may be
necessary or appropriate.

Section 4. Delegations
4-1. Delegation of Functions Transferred to the President.

4-101. The following functions were transferred to the Director of the Office of
Defense Mobilization by Section 2 of Reorganization Plan No. 3_of 1953 (50
U.S.C. 404 note); they were subsequently transferred to the President by
Section 1(a) of Reorganization Plan No. 1 of 1958, as amended (50 U.S.C. App.
2271 note), and they are hereby delegated to the Director of the Federal
Emergency Management Agency:

(a) The functions vested in the Secretaries of the Army, Navy, Air Force, and
Interior by the Strategic and Critical Materials Stock Piling Act, as amended
(50 U.S.C. 98 et seq.), including the functions vested in the Army and Navy
Munitions Board by item (2) of Section 6(a) of that Act (50 U.S.C. 98e(a)(2)),
but excluding the functions vested in the Secretary of the Interior by Section 7
of that Act (50 U.S.C 98f).

(b) The functions vested in the Munitions Board of the Department of Defense
by Section 4(h) of the Commodity Credit Corporation Charter Act, as amended
(15 U.S.C. 714b(h)).

(c) The function vested in the Munitions Board of the Department of Defense
by Section 204(f) [originally 204(e)] of the Federal Property and Administrative
Services Act of 1949, as amended (40 U.S.C. 485(f)).

4-102. The functions vested in the Director of the Office of Defense Mobiliza-
tion by Sections 103 and 303 of the National Security Act of 1947, as amended
by Sections 8 and 50 of the Act of September 3, 1954 (Public Law 779 68 Stat.
1228 and 1244) (50 U.S.C. 404 and 405), were transferred to the President by
Section 1(a) of Reorganization Plan Ne. 1 of 1958, as amended (50 U.S.C. App.
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2271 note), and they are hereby delegated to the Director of the Federal
Emergency Management Agency.

4-103. (a) The functions vested in the Federal Civil Defense Administration or
its Administrator by the Federal Civil Defense Act of 1950, as amended (50
U.S.C. App. 2251 et seq.), were transferred to the President by Reorganization
Plan No. 1 of 1958, and they are hereby delegated to the Director of the Federal
Emergency Management Agency.

(b) Excluded from the delegation in subsection (a) is the function under
Section 205(a)(4) of the Federal Civil Defense Act of 1950, as amended (50
U.S.C. App. 2286(a)(4)), relating to the establishment and maintenance of
personnel standards on the merit basis that was delegated to the Director of
the Office of Personnel Management by Section 1(b) of Executive Order No.
11589, as amended (Section 2-101(b) of Executive Order No. 12107).

4-104. The Director of the Federal Emergency Management Agency is author-
ized to redelegate, in accord with the provisions of Section 1(b) of Reorganiza-
tion Plan No. 1 of 1958 (50 U.S.C. App. 2271 note), any of the functions
delegated by Sections 4-101, 4-102, and 4-103 of this Order.

4-105. The functions vested in the Administrator of the Federal Civil Defense
Administration by Section 43 of the Act of August 10, 1956 (70A Stat. 636)
were transferred to the President by Reorganization Plan No. 1 of 1958, as
amended (50 U.S.C. App. 2271 note), were subsequently revested in the
Director of the Office of Civil and Defense Mobilization by Section 512 of
Public Law 86-500 (50 U.S.C App. 2285) [the office was changed to Office of
Emergency Planning by Public Law 87-296 (75 Stat. 630) and then to the Office
of Emergency Preparedness by Section 402 of Public Law 90-608 (82 Stat.
1194)], were again transferred to the President by Section 1 of Reorganization
Plan No. 1 of 1973 (50 U.S.C. App. 2271 note), and they are hereby delegated to
the Director of the Federal Emergency Management Agency.

4-106. The functions vested in the Director of the Office of Emergency
Preparedness by Section 16 of the Act of September 23, 1950, as amended (20
U.S.C. 646), and by Section 7 of the Act of September 30, 1950, as amended (20
U.S.C. 241-1), were transferred to the President by Section 1 of Reorganization
Plan No. 1 of 1973 (50 U.S.C. App. 2271 note), and they are hereby delegated to
the Director of the Federal Emergency Management Agency.

4-107. That function vested in the Director of the Office of Emergency
Preparedness by Section 762(a) of the Higher Education Act of 1965, as added
by Section 161(a) of the Education Amendments of 1972, and as further
amended (20 U.S.C, 1132d-1(a)), to the extent transferred to the President by
Reorganization Plan No. 1 of 1973 (50 U.S.C. App. 2271 note), is hereby
delegated to the Director of the Federal Emergency Management Agency.

4-2. Delegation of Functions Vested in the President.

4-201. The functions vested in the President by the Disaster Relief Act of 1970,
as amended (42 U.S.C. Chapter 58 note), are hereby delegated to the Director
of the Federal Emergency Management Agency.

4-202. The functions (related to grants for damages resulting from hurricane
and tropical storm Agnes) vested in the President by Section 4 of Public Law
92-385 (86 Stat. 5568) are hereby delegated to the Director of the Federal
Emergency Management Agency.

4-203. The functions vested in the President by the Disaster Relief Act of 1974
(88 Stat. 143; 42 U.S.C. 5121 et seq.), except those functions vested in the
President by Sections 301(relating to the declaration of emergencies and major
disasters), 401 (relating to the repair, reconstruction, restoration, or replace-
ment of Federal facilities), and 409 (relating to food coupons and surplus
commodities), are hereby delegated to the Director of the Federal Emergency
Management Agency.
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4-204. The functions vested in the President by the Earthquake Hazards
Reduction Act of 1977 (91 Stat. 1098; 42 U.S.C. 7701 et seq.) are hereby
delegated to the Director of the Federal Emergency Management Agency.

Section 5. Other Executive Orders
5-1. Revocations.

5-101. Executive Order No. 10242, as amended, entitled “Prescribing Regula-
tions Governing the Exercise by the Federal Civil Defense Administrator of
Certain Administrative Authority Granted by the Federal Civil Defense Act of
1950", is revoked.

5-102. Sections 1 and 2 of Executive Order No. 10296, as amended, entitled
“Providing for the Performance of Certain Defense Housing and Community
Facilities and Service Functions”, are revoked.

5-103. Executive Order No. 10494, as amended, relating to the disposition of
remaining functions, is revoked.

5-104. Executive Order No. 10529, as amended, relating to federal employee
participation in State and local civil defense programs, is revoked.

5-105. Section 3 of Executive Order No. 10601, as amended, which concerns
the Commodity Set Aside, is revoked.

5-106. Executive Order No. 10634, as amended, relating to loans for facilities
destroyed or damaged by a major disaster, is revoked.

5-107. Section 4(d)(2) of Executive Order No. 10900, as amended, which
concerns foreign currencies made available to make purchases for the supple-
mental stockpile, is revoked.

5-108. Executive Order No. 10952, as amended, entitled “Assigning Civil
Defense Responsibilities to the Secretary of Defense and Others”, is revoked.

5-109. Executive Order No. 11051, as amended, relating to responsibilities of
the Office of Emergency Preparedness, is revoked.

5-110. Executive Order No. 11415, as amended, relating to the Health Re-
sources Advisory Committee, is revoked.

5-111. Executive Order No. 11795, as amended, entitled “Delegating Disaster
Relief Functions Pursuant to the Disaster Relief Act of 1974", is revoked,
except for Section 3 thereof.

5-112. Executive Order No. 11725, as amended, entitled “Transfer of Certain
Functions of the Office of Emergency Preparedness”, is revoked.

5-113. Executive Order No. 11749, as amended, entitled “Consolidating Disas-
ter Relief Functions Assigned to the Secretary of Housing and Urban Develop-
ment” is revoked.

5-2. Amendments.

5-201. Executive Order No. 10421, as amended, relating to physical security of
defense facilities is further amended by (a) substituting the “Director of the
Federal Emergency Managment Agency" for “Director of the Office of Emer-
gency Planning” in Sections 1(a), 1(c), and 6(b); and, (b) substituting “Federal
Emergency Management Agency” for “Office of Emergency Planning” in
Sections 6(b) and 7(b).

5-202. Executive Order No. 10480, as amended, is further amended by (a)
substituting “Director of the Federal Emergency Management Agency” for
"Director of the Office of Emergency Planning” in Sections 101(a), 101(b),
201(a), 201(b), 301, 304, 307, 308, 310(b), 311(b), 312, 313, 401(b), 401(e), and 605;
and, (b) substituting “Director of the Federal Emergency Management
Agency" for "Administrator of General Services” in Section, 610.

5-203. Section 3(d) of Executive Order No. 10582, as amended, which relates to
determinations under the Buy American Act is amended by deleting “Director
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of the Office of Emergency Planning” and substituting therefor “Director of the
Federal Emergency Managment Agency".

5-204. Paragraph 21 of Executive Order No. 10789, as amended, is further
amended by adding “The Federal Emergency Management Agency" after
“Government Printing Office".

5-205. Executive Order No. 11179, as amended, concerning the National
Defense Executive Reserve, is further amended by deleting “Director of the
Office of Emergency Planning” in Section 2 and substituting therefor “Director
of the Federal Emergency Management Agency".

5-206. Section 7 of Executive Order No. 11912, as amended, concerning energy
policy and conservation, is further amended by deleting “Administrator of
General Services” and substituting therefor “Director of the Federal Emergen-
cy Management Agency". o

5-207. Section 2(d) of Executive Order No. 11988 entitled “Floodplain Mange-
ment” is amended by deleting "Federal Insurance Administration’ and substi-
tuting therefor “Director of the Federal Emergency Management Agency.

5-208. Section 5-3 of Executive Order No. 12046 of March 29, 1978, is amended
by deleting “General Services Administration” and substituting therefor ‘“Fed-
eral Emergency Management Agency” and by deleting “Administrator of
General Services"” and substituting therefor "Director of the Federal Emergen-
cy Management Agency”.

5-209. Section 1-201 of Executive Order No. 12065 is amended by adding “The
Director of the Federal Emergency Management Agency" after “The Adminis-
trator, National Aeronautics and Space Administration” and by deleting
“Director, Federal Preparedness Agency and to the” from the parentheses
after “The Administrator of General Services".

5-210. Section 1-102 of Executive Order No. 12075 of August 16, 1978, is
amended by adding in alphabetical order “(p) Federal Emergency Manage-
ment Agency".

5-211. Section 1-102 of Executive Order No. 12083 of September 27, 1978 is
amended by adding in alphabetical order “(x) the Director of the Federal
Emergency Managemept Agency". \

5-212. Section 9.11(b) of Civil Service Rule IX (5 CFR Part 9) is amended by
deleting “the Defense Civil Preparedness Agency and".

5-213. Section 3(2) of each of the following described Executive orders is
amended by adding “Federal Emergency Management Agency" immediately
after “Department of Transportation”.

(a) Executive Order No. 11331 establishing the Pacific Northwest River Basins
Commission,

(b) Executive Order No. 11345, as amended, establishing the Great Lakes
Basin Commission.

(c) Executive Order No. 11371, as amended, establishing the New England
River Basins Commission,

(d) Executive Order No. 11578, as amended, establishing the Ohio River Basin
Commission.

(e) Executive Order No, 11658, as amended, establishing the Missouri River
Basin Commission.

(f) Executive Order No. 11659, as amended. establishing the Upper Mississippi
River Basin Commissjon. -

5-214. Executive Order No. 11490, as amended, is further amended as follows:

(a) Delete the last sentence of Section 102(a) and substitute therefor the
following: “The activities undertaken by the departments and agencies pursu-
ant to this Order, except as provided in Section 3003, shall be in accordance
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|FR Doc. 79-22915
Filed 7-20-79; 2:18 pm]
Billing code 3195-01-M

with guidance provided by, and subject to, evaluation by the Director of the
Federal Emergency Management Agency.".

(b) Delete Section 103 entitled “Presidential Assistance” and substitute the
following new Section 103: “Sec. 103 General Coordination. The Director of
the Federal Emergency Management Agency (FEMA) shall determine national
preparedness goals and policies for the performance of functions under this
Order and coordinate the performance of such functions with the total nation-
al preparedness programs.”,

(c) Delete the portion of the first sentence of Section 401 prior to the colon and
insert the following: “The Secretary of Defense shall perform the following
emergency preparedness functions".

(d) Delete “Directior of the Federal Preparedness Agency (GSA)” or “the
Federal Preparedness Agency (GSA)” and substitute therefor “Director,
FEMA", in Sections 401(3), 401(4), 401(5), 401(9), 401(10), 401(14), 401(15),
401(16), 401(19), 401(21), 401(22), 501(8), 601(2), 904(2), 1102(2), 1204(2), 1401(a),
1701, 1702, 2003, 2004, 2801(5), 3001, 3002(2), 3004, 3005, 3006, 3008, 3010, and
3013. :

(e) The number assigned to this Order shall be substituted for “11051 of
September 27, 1962" in Section 3001, and for “11051” in Sections 1802, 2002(3),
3002 and 3008(1).

(f) The number assigned to this Order shall be substituted for *10952" in
Sections 1103, 1104, 1205, and 3002,

(g) Delete “"Department of Defense” in Sections 502, 601(1), 804, 905, 1103, 1104,
1106(4), 1205, 2002(8), the first sentence of Section 3002, and Sections 3008(1)
and 3010 and substitute therefor “Director of the Federal Emergency Manage-

ment Agency.".
/-——— //
dm?7 RS e

Section 6. This Order is effective July 15, 1979.

THE WHITE HOUSE,
July 20, 1979.
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Presidential Documents

Executive Order 12149 of July 20, 1979

Federal Regional Councils

By the authority vested in me as President by the Constitution and statutes of
the United States of Ameriea, and in erder to provide a structure for inter-
agency and intergovernmental cooperation, it is hereby ordered as follows:

1-1. Establishment of Federal Regional Councils.

1-101. There is hereby continued a Federal Regional Council for each of the
ten standard Federal regions (Office of Management and Budget Circular No.
A-105).

1-102. Each Council shall be composed of a representative designated by the
head of each of the following agencies:

(a) The Department of the Interior.

(b) The Department of Agriculture.

(c) The Department of Commerce.

(d) The Department of Labor.

(e) The Department of Health, Education, and Welfare.
(f) The Department of Housing and Urban Development.
(g8) The Department of Transportation.

(h) The Department of Energy.

(i) The Environmental Protection Agency.

(j) The Community Services Administration.

(k) The Office of Personnel Management.

(I) The General Services Administration.

(m) ACTION.

(n) The Small Business Administration.

(0) The Federal Emergency Management Agency.

(p) The U.S. Army Corps of Engineers.

{q) The Regional Action Planning Commissions.

1-103. The President shall designate one member of each Council to be
Chairman. The Chairman may convene an Executive Committe to carry out
specific initiatives of the Council.

1-104. Each member of each Council shall be a principal official in the region
at the Administrator, Director, Secretarial Representative, or equivalent level.
For the Regional Action Planning Commissions (established pursuant to Title
V of the Public Works and Economic Development Act of 1965, ag amended
(42 U.S.C. 3181 et seq.)) the Federal cochairman shall serve as the Council
member. Representatives of the Office of Management and Budget shall
participate in the deliberations of each Council.

1-105. Each member of each Council shall designate an alternate to serve
whenever the regular member i unable to attend any meeting of the Council.
The alternate shall be a principal official in the Region at the deputy or
equivalent level, or the head of an operating unit of the agency:.
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1-106. When a Chairman determines that matters which significantly affect
the interests of agencies which are not represented on the Council are to be
considered by that Council, the Chairman shall request the regional director or
other appropriate representative of the affected agency to participate in the
deliberations of the Council.

1-2. Federal Regional Council Functions.

1-201. The Federal Regional Council, as the major interagency mechanism in
the field, shall ensure that Federal programs are implemented in a manner
which is consistent with overall Government policy, and shall be responsive
to State, tribal, regional, and local government concerns.

1-202. Each Council shall develop a mechanism for sharing information about
major agency decisions or actions among agencies in the field, and shall
ensure a timely and consistent Federal response to State, tribal, regional, and
local concerns or inquiries about such actions.

1-203. Each Council shall establish practical and appropriate liaison functions
with State, tribal, regional, and local officials, and shall implement regular
procedures to inform elected officials about Government policies and initia-
tives.

1-204. Each Council shall attempt to identify significant problems with Federal
policies and actions and, if such problems cannot be resolved in the Region,
refer such problems to the appropriate agencies and the Interagency Coordi-
nating Council,

1-3. General Provisions.

1-301. The Interagency Coordinating Council, in conjunction with the Office of
Management and Budget shall, consistent with the objectives and priorities
established by the President, establish policy with respect to Federal Regional
Council matters, provide guidance to the Councils, respond to their initiatives
and seek to resolve policy issues referred to it by the Councils. The Inter-
agency Coordinating Council shall also provide policy guidance to the Federal
Cochairmen of the Regional Action Planning Commissions on intergovernmen-
tal matters pertaining to activities undertaken by the Federal Regional Coun-
cils.

1-302. The Office of Management and Budget shall provide direction for and
oversight of the implementation by the Councils of Federal management
improvement actions and of Federal aid reforms.

1-303. Each Agency represented on a Council shall provide, to the extent
permitted by law, appropriate staff for common or joint interagency task
forces as requested by the Federal Regional Council Chairman or by the
Interagency Coordinating Council.

1-304. Each Council member shall be provided administrative support by the
member's agency.

1-305. Administrative support required by the Council shall be provided by
the Chairman's agency.

1-306. The Federal Regional Councils are encouraged to work with Federal
Executive Boards, Federal Executive Associations, River Basin Commissions,
Regional Councils of Government, and other similar organizations in the
Region.

1-307. Executive Order No. 11647, as amended, is revoked.

T, (.
S A27,

THE WHITE HOUSE, d

July 20, 1979.
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 295
Public Observation of Commission
Meetings

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: Part 295 is being eliminated
in its entirety as a technical change to
conform with applicable provisions of
the Civil Service Reform Act of 1978
(Pub. L. 85-454) and Reorganization Plan
No. 2 of 1978 (43 FR 36037) to reflect the
organization of the Office of Personnel
Management and the inapplicability of
the “Government-in-the-Sunshine Act"
(Pub. L. 84-409, 5 U.S.C. § 552b) to its
functions.

EFFECTIVE DATE: June 29, 1979.

FOR FURTHER INFORMATION CONTACT:
Llewellyn M. Fischer, Office of General
Counsel, Office of Personnel
Management, 1900 E Street, N.W.,
Washington, D.C. 20415, (202) 632-5524.

SUPPLEMENTARY INFORMATION: By
section 201 of Reorganization Plan No. 2
of 1978 (43 FR 36037) the United States
Civil Service Commission was
redesignated the Merit Systems
Protection Board. Section 101 of the Plan
established the Office of Personnel
Management headed by a single
Director. The Civil Service Reform Act
of 1978 (Pub. L. 95-454) provided for
parallel organizational structures at
seclions 202 and 201, respectively.

The Government-in-the-Sunshine Act
(5 U.S.C. 552b) by its terms applies only
to collegial bodies composed of twa or
more members, a majority of whom are
appointed to such positions by the
President with the advice and consent of
the Senate. (5 U.S.C. 552b(a)(1)). Since

the Office of Personnel Management is
headed by a single Director, the Act is
inapplicable to its meetings and the
regulations at Part 295 are unnecessary.

PART 295 [REMOVED]

Accordingly, the Office of Personnel
Management is hereby amending 5 CFR
Part 295 by eliminating that Part from its
regulations.

Office of Personnel Management.
Beverly M. Jones,

Issuance System Manager.

(FR Doc. 70-22718 Filed 7-23-78; 8:45 am]
BILLING CODE 6325-01-M

COUNCIL ON WAGE AND PRICE
STABILITY

6 CFR Parts 705 and 706

Noninflationary Pay and Price
Behavior; Notice of Modification of
Request for Submission of Form PM-1

AGENCY: Council on Wage and Price
Stability.

AcTION: Modification of Request for
Submission of Form PM-1 for the Third
Quarter of the Program Year.

SUMMARY: On July 16, 1979, the Council
requested that by August 1, 1979, any
company that had, or is part of a parent
company that had, consolidated net
sales or revenues of $250 million or more
in its last complete fiscal year prior to
October 2, 1978, submit a completed
Form PM-1 for each of its compliance
units (“companies”) for the third quarter
of the program year (44 FR 41169). The
August 1 date was set on the
assumption that forms would be printed
and mailed to companies on the
Council’s mailing list by July 16. Due to a
delay in mailing, however, the deadline
for filing has been extended to August
10, 1979.

EFFECTIVE DATE: July 24, 1979.

FOR FURTHER INFORMATION CONTACT:
Ann Marie Hummel, Office of Price
Monitoring, Council on Wage and Price
Stability, 600-17th Street, NW.,
Washingten, D.C. 20506, (202/456-7107).

Issued in Washington, D.C. July 18, 1979,
Barry Bosworth,
Director, Council on Wage and Price
Stability.
[FR Doc. 7822766 Piled 7-23-79: 845 am|
BILLING COOE 3175-01-M

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Part 272

[Amdt. No. 148]

Requirements for Participating State
Agencies; Alaska, Postponement of
Implementation of Certain Provisions
AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rulemaking.

SUMMARY: This rulemaking amends the
regulations published October 17, 1978
(43 FR 47848) which implemented
certain provisions of the Food Stamp
Act of 1977, The amendment allows the
Alaska State agency to postpone
implementation of certain provisions of
the regulations beyond the initial 120~
day extension granted under the
October 17 rules. This postponement is
being granted to allow for the orderly
development of regulations specifically
tailored to the unique geographic and
economic characteristics found in
certain areas of Alaska.

EFFECTIVE DATE: This regulation is
effective on July 1, 1979.

FOR FURTHER INFORMATION CONTACT:
Claire Lipsman, Director, Program
Development Division on (202) 447-8325.

SUPPLEMENTARY INFORMATION: On
October 17, 1878, the Department
published final rules implementing
major aspects of the Food Stamp Act of
1977. These rules included an
implementation time schedule for
program changes necessitated by the
rulemaking. For certain rules, FNS
established a procedure whereby
extensions to the implementation
schedule could be obtained. These
procedures required State agencies to
submit both compelling justification for
the delay and an acceptable alternative
schedule for implementation.
Subsequent to this rulemaking, the
Alaska State agency contacted FNS
with serious concerns about their ability
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to meet the established time schedule
for implementation of several program
changes. They further contended that
full compliance with all program
requirements would neither be practical
nor possible in certain rural areas,
regardless of the time frame allowed for
implementation. Convincing arguments,
based on weather conditions, economic
circumstances, and the inaccessibility of
such rural areas, were presented to FNS.
In light of these factors, it was decided
that specific regulations, tailored to the
conditions existent in rural Alaskan
communities, would be developed.
These regulations would modify the
October 17 regulations to ensure the
efficiency of program operations and the
timely availability of program benefits
to low-income populations in these rural
areas. The Department is currently in
the process of developing these
regulations and they will be published in
proposed form shortly.

As an interim measure, FNS granted
the Alaska State agency an extension
until July 1, 1979, for implementation of
certain provisions of the October 17
regulations. While it was hoped that
rulemaking could be developed by this
date, this has not proven feasible. As a
second interim measure, this
amendment further extends the
implementation time schedule for those
provisions which cannot be
implemented in rural Alaska.

The amendment provides that, at the
discretion of FNS, the Alaska State
agency will be allowed to continue to
postpone implementation of a few
provisions of the October 17 regulations,
It should be noted that, with these one
or two exceptions, Alaska has fully
implemented the provisions of the
October 17 regulations, including the
major features such as elimination of the
purchase requirement, and the new
eligibility rules. The provision for which
extensions may be continued concern
primarily processing requirements and
affect only isolated areas of rural
Alaska. Because of the limited scope of
the provisions being extended and the
relatively small numbers of people
affected, this regulation is being issued
as a final rulemaking. Robert
Greenstein, Administrator, Food and
Nutrition Service, has determined that
the substantive aspects of the manner in
which Alaska will implement the Food
Stamp Act of 1977 will be part, not of
this rulemaking, but of a separate
rulemaking which will be issued for full
public comment.

Therefore, in Part 272, in § 272.1
paragraph (g) is amended as follows:

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

In § 272.1, subparagraph (g)(x) is
amended to read as follows:

§272.1 General terms and conditions.

- * * * -

* kn

(g) Implementation

(x) Elimination of the purchase
requirement and the implementation of
the basic financial and nonfinancial
eligibility criteria and other coupon
issuance criteria shall not be extended
for any reason. FNS may grant
extensions for other provisions
contained in these rules, provided that
the State agency presents compelling
justification for a delay and establishes
an acceptable alternative schedule in

advance of the implementation deadline.

With the following exception, FNS will
not grant extensions in excess of 120
days from the specified implementation
date. FNS may grant the Alaska State
agency an extension in the
inplementation of certain specific
provisions subject to the unique
economic and geographic characteristics
existent with the State to the date
necessary to allow for the orderly
promulgation and implementation of
rulemaking designed to accommodate
these characteristics. In all cases where
extensions are granted, the relevant
Department regulations under the Food
Stamp Act of 1964, shall remain in effect
until superseded by implementation of
the new rules,

(91 Stat. 958 7 U.S.C., 2011-2027)

Note.—Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause that
notice and other public procedure with
respect to this final rule are impracticable
and contrary to the public interest and good
cause is found for making this final rule
effective less than 30 days after publication
of this document in the Federal Register.

Further, this final rule has been
designated as “significant," and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by Carol Tucker Foreman,
Assistant Secretary, that the emergency
nature of this final rule warrants -
publication without opportunity for
public comment and preparation of an
impact analysis statement at this time.

This final rule will be scheduled for
review under provisions of Executive
Order 12044 and Secretary's
Memorandum 1955.

Dated: July 13, 1979.
Carol Tucker Foreman,
Assistant Secretary.
|FR Doc. 79-22351 Filed 7-23-78; 8:45 am|
BILLING CODE 3410-30-M

Agricultural Marketing Service
7 CFR Part 916
[Nectarine Reg. 11, Amt.1]

Nectarines Grown In California; Grade
and Size Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule

SUMMARY: Nectarine Regulation 11
currently in effect through July 25,1979,
specifies a U.S. No. 1 minimum grade for
shipments of California nectarines
except (1) fairly light colored, fairly
smooth scars shall not exceed the
aggregate area of a circle % inch in
diameter for nectarines 2 inches or
smaller, and' % inch for nectarines larger
than 2 inches; and (2) an additional 25
percent tolerance for fruit not well
formed but not badly misshapen. In
addition, the regulation prescribes
minimum sizes for 50 named varieties.
This amendment continues through May
31, 1980, these current minimum grade
and size requirements. The amendment
takes into consideration the marketing
situation facing the California nectarine
industry, and is necessary to assure that
shipments of nectarines will be of
suitable quality and size in the interest
of consumers and producers.

EFFECTIVE DATES: July 26, 1979 through
May 31, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION:
Nectarine Regulation 11 was published
in the Federal Register on May 22, 1979
(44 F.R. 29641). On June 5, 1979, a
proposal was issued (44 F.R. 32224) to
extend the regulatory provisions through
May 31, 1980. The notice allowed
interested persons until July 9, 1979, to
submit written comments pertaining to
the proposed amendment. No such
material was submitted.

The proposal was recommended by
the Nectarine Administrative Committee
established under the marketing
agreement, as amended, and Order No.
916, as amended (7 CFR Part 916). The
marketing agreement and order regulate
the handling of nectarines grown in
California and are effective under the
applicable provisions of the Agricultural
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Marketing Agreement Act of 1937, as
amended (7 U.S C. 601-674).

After consideration of all relevant
matter presented, including the
proposals in the notice and other
available information, it is hereby found
that the following amendment is in
accordance with the marketing
agreement and order and will tend to
effectuate the declared policy of the act.

This regulation has not been
determined significant under the USDA
criteria for implementing Executive
Order 12044.

It is further found that good cause
exists for not postponing the effective
date of this amendment until 30 days
after publication in the Federal Register
(5 U.S.C. 553) in that (1) shipments of
nectarines are currently in progress and
this amendment should be applicable to
all such nectarines shipments in order to
effectuate the declared policy of the act;
(2) the amendment is the same as that
specified in the notice to which no
exceptions were filed; (3) the regulatory
provisions are the same as those
currently in effect; and (4) compliance
with this amendment will not require
any special preparation on the part of
the persons subject theretc which
cannot be completed by the effective
time hereof.

Order. The provisions of Nectarine
Regulation 11 (§ 916.353; 44 F.R. 29641)
are revised to read as follows:

§ 916.353 Nectarine Regulation 11.

(a) During the period July 26, 1979,
through May 31, 1980, no handler shall
handle: :

(1) Any package or container of any variety
of nectarines unless such nectarines meet the
requirements of U.S. No. 1 grades:Provided,
That nectarines 2 inches in diameter or
smaller, shall not have fairly light colored,
fairly smooth scars which exceed the
aggregate area of a circle % inch in diameter
and nectarines larger than 2 inches in
diameter shall not have fairly light colored.
fairly smooth scars which exceed an
aggregate area of a circle % inch in diameters
Provided further, That an additional
tolerance of 25 percent shall be permitted for
fruit that is not well formed but not badly
misshapen.

(2) Any package or container of
Mayred variety nectarines unless:

(i) Such nectarines when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 112 nectarines in the lug box:

(if) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (2)
are of a size that a 16-pound sample,
representative of the nectarines in the

package or container, contains not more
than 105 nectarines.

(3) Any package or container of
Mayfair variety nectarines unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22D
standard lug box; are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 108 nectarines in the lug box:

{ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (3)
of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 102 nectarines.

(4) Any package or container of
Apache, Armking, Crimson Gold, Early
Red, Early Star, Early Sungrand,
Firebrite, Independence, June Belle, June
Grand, Kent Grand, May Grand, Moon
Grand, Red Diamond, Red June, Spring
Grand, Spring Red, Star Grand I, Star
Grand II, Summer Grand, Sun Grand, or
Zee Gold variety nectarines unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 96 nectarines in the lug box;
or

(ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (4)
are of a'size that a 168-pound sample,
representative of the nectarines in the
package or container, contains not more
than 90 nectarines. -

(5) Any package or container of
Autumn Grand, Bob Grand, Clinton
Strawberry, Ed's Red, Fairlane,
Fantasia, Flamekist, Flavortop, Gold
King, Granderli, Grand Prize, Hi-Red,
Late Le Grand, Le Grand, Niagara
Grand, Red Free, Red Grand, Regal
Grand, Richards Grand, Royal Giant,
Royal Grand, Ruby Grand, September
Grand, Tasty Free, Tom Grand, or 61-81
variety nectarines, unless:

(i) Such nectarines when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 88 nectarines in the lug box;
or

(ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (5)
aré of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 78 nectarines.

(b) As used herein, “U.S. No. 1" and
“standard pack” mean the same as
defined in the United States Standards

for Grades of Nectarines (7 CFR
2851.3145-3160); “No. 22D standard lug
box" means the same as defined in
Section 1387.11 of the “Regulations of
the California Department of Food and
Agriculture.” All other terms mean the
same as defined in this marketing order.

An economic impact statement is
available from Malvin E. McGaha,
Chief, Fruit Branch, Fruit and Vegetable
Division, AMS, U.S. Department of
Agriculture, Washington, D.C., Phone:
(202) 447-5975.
(Secs, 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: July 19, 1979, to become efective July
26, 1979.
D. §. Kuryloski
Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service,
[FR Doc. 78-22763 Filed 7-23-7%: 8:45 am]
BILLING CODE 3410-02-M

7CFR Part 919
[Peach Reg. 19]

Fresh Peaches Grown in Mesa County,
Colo.; Grade and Size Regulation

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule,

SUMMARY: This regulation sets'minimum
grade and size requirements for 1979
season shipments of fresh peaches
grown in Mesa County, Colorado. These
requirements are designed to promote
orderly marketing in the interest of
producers and consumers.

EFFECTIVE DATE: August 1, 1979,

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, (202) 447-5975.

SUPPLEMENTARY INFORMATION: Findings.
Pursuant to the marketing agreement, as
amended, and Order No. 919, as
amended (7 CFR Part 919), regulating the
handling of peaches grown in the county
of Mesa in the State of Colorado,
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 801-674), and upon
the basis of the recommendations and
information submitted by the
Administrative Committee, established
under this marketing order, and upon
other information, it is found that the
limitation of handling of peaches, as
hereafter provided, will tend to
effectuate the declared policy of the act.
The following regulations reflect the
Department's appraisal of the need for
regulation based on the current and
prospective crop and market conditions.
The grade and size requirements are
necessary to prevent the shipment of

'
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Colorado peaches of a lower grade and
a smaller size than specified, and are
designed to provide ample supplies of
good quality peaches in the interest of
producers-and consumers pursuant to
the declared policy of the act. These
requirements would be the same as
those in effect during the past several
seasons.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice;
engage in public rulemaking and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Further, the emergency nature of this
regulation warrants publication without
opportunity for further public comment,
in accord with emergency procedures in
Executive Order 12044, The regulation
has not been classified significant under
USDA criteria for implementing the
Executive Order. An impact analysis is
available from Malvin E. McGaha, (202)
447-5975.

§919.320 Peach Regulation 19.

(a) During the period August 1, 1979,
through September 15, 1979, no handler
shall ship:

(1) Any peaches of any variety which
do not grade at least U.S. No. 1;

(2) Any peaches of any variety which
are of a size smaller than 2% inches in
diameter: Provided, That any lat of
peaches shall be deemed to be of a size
not smaller than 2% inches in diameter
if (i) not mere than 10 percent, by count,
of such peaches in such lot are smaller
than 2% inches in diameter, and (ii} not
more than 15 percent, by count, of the
peaches contained in any individual
container in such lol are smaller than

2% inches in diameter.

(b) As used in this section, “peaches”,
“handler”, “ship”, and “variety" mean
the same as defined in this marketing
order, and "U.S. No. 1", “diameter”, and
“count” mean the same as defined in the
United States Standards for Peaches (7
U.S.C. 2851.1210-2851.1223),

(Secs, 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674).

Dated: July 189, 1979,
D. S. Kuryloski,
Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 78-22762 Filed 7-28-79; £:45 am]
BILLING CODE 3410-02-M

Food Safety and Quality Service
7 CFR Part 2852

United States Standards for Grades of
Canned Freestone Peaches

Correction

In FR Doc. 79-19547 appearing on
page 36363 in the issue for Friday, June
22, 1979, make the following corrections:

(1) In the second column of page
36366, in the first line of paragraph (c)(1)
of § 2852 2608, change “..X4..." to read

(2) In the first column of page 36368, in
paragraph (1) of § 2852.2608 (d), four
lines from the top of lhe : page, change
(B S0l 1o 3 0T e v iy

(3) Also in the ﬁrst column. in
paragraph (c) of § 2852.2609.correct the
following:

Change W X'G2MIN..." to read
ll X'
Change *..LWL,..." to read
“ LWL;
Change “...LRL,..." to read *...LRLz...".

Change "..R'..." to read *..R"...".

DEPARTMENT OF TREASURY
Comptrolier of the Currency
12 CFR Part 12

Recordkeeping and Confirmation
Requirements for Certain Transactions
Effected by National Banks

AGENCY: Comptroller of the Currency.

AcTion: Final rule and request for
comments on certain provisions.

suMMARY: The Compiroller of the
Currency (“Comptroller”) has adopted
regulations under Part 12 to require
national banks to establish uniform
procedures and records relating to the
handling of securities transactions for
trust department accounts and for
customers. Similar regulations are also
being adopted by the Board of
Governors of the Federal Reserve
System and the Federal Deposit
Insurance Corporation. The final rules in
part reflect the recommendations of the
Securities and Exchange Commission’s
Final Report on Bank Securities
Activities. The regulation requires each
national bank that effects certain

securities transactions for customers to
maintain and comply with specified
recordkeeping and confirmation
requirements. Also, every national bank
effecting securities transactions for
customers must establish written
policies and procedures concerning
securities transactions by and for
specified categories of bank personnel.
Although it is intended that these
amendments become effective January
1, 1980, additional comment is invited by
September 24, 1979, on the confirmation
requirements as they apply to
transactions in U.S. Government,
Federal agency, and municipal securities
and on the bank officers and employees
reporting requirements as they apply to
transactions in U.S. Government or
Federal agency obligations. The
Comptroller will consider such
comments and the adoption of any
appropriate amendments to the
regulation as soon thereafter as
possible,

DATES: Comments must be received on
or before September 24, 1979. Effective
date: January 1, 1980.

ADDRESS: Send comments to Dean E.
Miller, Deputy Comptroller for
Specialized Examinations, Office of the
Comptrollerof the Currency,
Washington, D.C. 20219.

FOR FURTHER INFORMATION CONTACT:
Dean E. Miller, (202} 447-1731.

SUPPLEMENTARY INFORMATION:
Drafting Information .

The principal drafter of this ruling is
Ralph Janvey, Staff Attorney, Office of
the Comptroller of the Currency,
Washington, D.C. 20219.

On Tuesday, February 7, 1978, the
Comptroller published in the Federal
Register (43 FR 5004) proposed rules to
require national banks to establish
uniform procedures and records relating
to the handling of securities transactions
for trust department accounts and for
customers. The Comptroller received
over 200 comment letters with a
substantial number setting forth
significant criticisms of the proposed
amendments, As a result of careful
consideration of the comment letters,
the Comptroller on November 1, 1978
published in the Federal Register revised
amendments for additional comment (43
FR 50817).

In response to the November, 1978
republication, the Comptroller received
39 comment letters, While many of the
commentators commended the
Comptroller for the revised
amendments, they also suggested
additional modifications and
amendments. A summary of the
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comments and the Comptroller’s
response is as follows:

1. In the November 1, 1978 proposal,
the definition of “periodic plan”
included any written authorization for a
national bank acting as agent to
purchase or sell for a customer a
specific security or securities in specific
amounts. (See proposed § 12.2(d}).) A
few commentators believed that the
proposed definition was ambiguous as
to whether dividend reinvestment plans,
automatic investment plans and
employee stock purchase plans were
covered by the definition. To clear up
any doubt about the definition's
coverage, the Comptroller has modified
the definition of “periodic plan” as set
forth in § 12.2(d) to indicate that the
definition includes dividend
reinvestment plans, automatic
investment plans and employee stock
purchase plans.

2. The Comptroller in its November
proposal exeluded from the definition of
“security” any note, draft, bill of
exchange, or banker's acceptance which
has a maturity at the time of issuance
not exceeding nine months. Some
commentators recommended that the
definition be revised to exclude short
term obligations for up to twelve months
and to also exclude from the definition
interests in money market mutual funds.
The Compltroller has adopted the
definition as proposed. The Comptroller
recognizes that banks generally define
short-term obligations as those having a
maturity oftwelve months or less.
However, the Comptroller believes that
it would be inappropriate to
significantly alter the definition of
“security” contained in the Securities
Exchange Act of 1934 (1934 Act")
which provides an exclusion for certain
obligations of up to nine months
maturity. Since commentators did not
demonstrate that potential costs to
banks would outweigh the benefits to
the investing public, the Comptroller has
decided to retain the nine months
maturity exclusion. For the same reason,
the Comptroller has decided not to
exclude money market mutual funds
from the definition of “security.” It is the
Comptroller’'s understanding that the
major problem with subjecting money
market mutual funds to the requirements
of Part 12 involves the potential costs
involved in recordkeeping. In response,
and as discussed below, the Comptroller
has modified the recordkeeping
requirements to lessen the potential cost
impact on banks,

3, As proposed a bank would be
deemed to exercise “investment
discretion” with respect to an account, if
directly or indirectly, the bank makes

recommendations as to what securities
or other property shall be purchased or
gold by or for the account even though
some other person may have
responsibility for such investment
decisions. A number of commentators
suggested that the definition be modified .
to track the language of Section 3(a)(35)
of the 1934 Act. Upon reflection, and in
response to the commentators, the
Comptroller has adopted a definition
that follows the language of the 1934 Act
section. The Comptroller notes,
however, that the change in the
language of the definition of “investment
discretion” does not alter its view that a
bank would be deemed to exercise
investment discretion in investment
advisory account relationships where
the customer, as a matter of practice,
generally approves investment
recommendations made by the bank.

4. Section 12.3, Recordkeeping,
requires that a bank maintain an
account record for each customer. A
number of commentators believed that
the maintenance of account records for
each customer would result in
prohibitive costs to the bank. In
response, the Comptroller has added a
provision stating that the requirements
of § 12.3 do not require a bank to
maintain records in any prescribed
manner, provided that the information
required to be shown is clearly and
accurately reflected and provides an
adequate basis for the audit of such
information. Also, the requirements
have been amended to provide that a
single order may be used for multiple
account transactions (e.g. a purchase of
securities of a money market fund for
several accounts at the same time).

5. As proposed, § 12.4{b)(4) required
that the written notification every
national bank must mail or otherwise
furnish to a customer include the time of
execution of the transaction. A number
of banks commented that this
information was not always readily
available. In response, the Comptroller
has amended § 12.4(b)(4) to delete the
requirement that the time of execution
be set forth in the written notification
and to require instead that the form set
forth the date of execution and include a
statement that the time of execution will
be furnished within a reasonable time
upon written request of the customer.

6. The Securities and Exchange
Commission (“"SEC") questioned the
provision in the revised proposal that
would have excluded transactions in
U.S. government, federal agency, and
municipal obligations from the
confirmation requirements. During the
period that the Comptroller was
considering the revised proposal, the

SEC amended its confirmation rule for
brokers and dealers setting forth
requirements applicable to both dealer
and agency transactions in equity and
debt securities, other than U.S, Savings
Bonds and municipal securities
(Securities Exchange Act Release No.
34-15219). The SEC also solicited
additional comment as to whether
disclosure should be required on
confirmation of mark-ups and mark-
downs on “riskless principal”
transactions in non-municipal debt
securities and municipal securities.
(Securities Exchange Act Release No,
34-15220.) The SEC also solicited
comment as to whether a "market-
maker"” exemption similar to that
provided for dealers in equity securities
should also be provided for dealers in
municipal securities and non-municipal
debt securities. In view of the significant
controversy concerning the SEC's
proposed disclosure requirements for
*“riskless principal" transactions, the
Comptroller's revised proposal
excluded, in toto, transactions in U.S.
government, agency and municipal
securities from the proposed
confirmation requirements. Upon further
examination, the Comptroller believes
that it would not impose an undue
hardship and would be consistent with
investor protection to apply the
confirmation rules to transactions in °
U.S. government securities (other than
U.S. Savings Bonds), federal agency
obligations and municipal securities
(where the bank is not already required
to comply with rules of the Municipal
Securities Rulemaking Board), but that
the rules should not operate at the
present time to require banks to disclose
mark-ups, mark-downs and other
remuneration where the bank executes
transactions in U.S. government, federal
agency or municipal obligations in a
dealer capacity. The Comptroller notes
that further study of the issue appears
necessary, particularly on the question
as to the type of market maker
exception that should be provided if a
“riskless principal” requirement along
the lines proposed by the SEC is to be
adopted for bank dealers. The public is
invited to submit their views to the
Comptroller on these questions, on or
before September 24, 1979.

7. The Comptroller, after much
consideration, has retained the
requirement of having a bank mail or
otherwise furnish a written notification
within five business days from the date
of transaction, or if a broker/dealer is
utilized, within five business days from
the receipt by the bank of the broker/
dealer's confirmation. The Comptroller
believes that the confirmation is an
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important disclosure document and
requiring banks to disclose facts to
customers at or before the completion of
the transaction, will help correct errors
and mistakes, and deter and prevent
deceptive and frandulent acts and
practices.

8. Section 12.5(a) allows a bank and a
customer of a nondiscretionary account
to agree in writing to a different time:of
notification than set forth in § 12.5. The
SEC, in commenting on the propased
rules, pointed out that their rules do not
permit such a waiver and expressed
concern about the use of “boiler-plate”
clauses in agreements with customers.
While the Comptroller has retained the
waiver provision, banks and the public
should be aware that the examination
process will be utilized to ensure that
“boiler-plate” clauses are not being used
or forced on the public. If such ahuses
are found, appropriate supervisory and
regulatory action will be taken.

9. A number of commentators
objected to the language of § 12.6(d)
relating to disclosure of personal
transactions by certain bank personnel
stating that proposed regulation was
overly broad and burdensome. The
Comptroller has revised § 12.6(d) to
require that bank officers and
employees who make investment
recommendations.or decisions for the
accounts of customers, who participate
in the determination of such
recommendations or decisions, or who,
in connection with their duties, obtain
information concerning which securities
are being purchased or sold or
recommended for such action, must
report to the Bank, within ten days after
the end of the calendar quarter, all
securities transactions. made by them or
on their behalf, either at the bank or
elsewhere, in which they have a
beneficial interest. The report would
identify the securities purchased or sold,
the dates of the transactions and
whether the transactions were
purchases or sales. Excluded from this
reporting requirement are transactions
for the benefit of the officer or employee
over which such officer or employee has
no direct or indirect influence or control,
transactions in mutual fund shares and
all transactions involving in the
aggregate $10,000 or less in principal
amount during the quarter.

The Comptroller believes the
requirements of § 12.6(d) are important
in preventing the improper and illegal
use of inside information by a bank
employee such as "scalping,” which is
the practice of effecting transactions for
a personal account shartly before
effecting transactions in the same or a
related class of securities for customers,

usually followed thereafter, by further
transactions for the personal account in
order ta profit by the resultant market
activity. Where reports indicate the
possibility of misuse of insider
information, the Comptroller will expect
national banks to obtain such additional
information as may be necessary to
apprise themselves whether the
employee, or any other person, has not
misused nonpublic information for his
own enrichment. 3

10. In the November, 1978 release, the
Comptroller requested the views of
interested persons as to.regulations
respecting personnel training and
competency requirements. In response,
the SEC urged that the Comptroller
adopt regulations and testing
requirements in this area. The
Comptroller believes that the bank
examination process, which involves
checking the adequacy of a bank's
procedures for training of trading
personnel and evaluating their
competency, as well as the adequacy of
the bank’s supervisory procedures over
them, is effective in detecting and
remedying vielations of law and
personnel weaknesses within a bank,
The Comptroller is constantly educating
and updating the knowledge of bank
examiners as to the requirements of the
Federal securities laws. At this time, the
Comptroller will continue to rely upon
the examination process to assure an
appropriate level of competency of bank
personnel concerning the Federal
securities laws. However, if the
Comptroller discovers, through the
examination process or any other
means, that numerous and/or gross
violations of the Federal securities laws
are occurring, the issue of requiring
personnel training and competency
requirements will be reconsidered
promptly.

Based on the foregoing, 12 CFR Part 12
is adopted as set forth below:

PART 12—RECORDKEEPING AND
CONFIRMATION REQUIREMENTS FOR
SECURITIES TRANSACTIONS

Sec.
12.1
122
123
124
12,5
126

Scope of Part.

Definition.

Recordkeeping.

Form:of notification.

Time of notification.

Securities trading policies and
procedures.
12,7 Exceptions.

Authority: 12 U.S.C. 24 and/12 U.S.C. 92a.

§ 12.1 Scope of part.

This part is issued by the Comptroller
of the Currency pursuant to 12 U.S.C. 24
and 12 U.S.C. 92a and contains rules

applicable to recordkeeping and
confirmation requirements for certain
transactions effected by national banks,

§ 12.2 Definitions.

For the purposes of this part;

(a) “Collective investment fund”
means any fund as defined in 12 CFR.
9.18(a).

(b) “Customer" shall mean any person
or account, including any agency,, trust,
estate, gnardianship, committee, or other
fiduciary account for which a national
bank effects or participates in effecting
the purchase or sale of securities, but
shall not include a broker, dealer, dealer
bank or issuer of the securities which
are subject to the transactions.

(c) A bank shall be deemed to
exercise “investment discretion’” with
respect to an account, if directly or
indirectly the bank (1) is authorized to
determine what securities or other
property shall be purchased or sold by
or for the account, or (2) makes
decisions as to what securities or other
property shall be purchased or sold by
or for the account even though some
other person may have responsibility for
such investment decisions.

(d) “Periodic plan” (including
dividend reinvestment plans, automatic
investment plans and employee stock
purchase plens) means any written
authorization for a national bank acting
as agent to purchase or sell for a
customer a specific security or
securities, in specific amounts
(calculated in security units or dollars)
or to the extent of dividends and funds
available, at specific time intervals and
setting forth the commission or charges
to be paid by the customer in connection
therewith or the manner of calculating
them.

(e) "Security" means any interest or
instrument commonly known as a
“security,” whether in the nature of debt
or equity, including any stock, bend,
note; debenture, evidence or
indebtedness or any participation in or
right te subscribe to or purchase any. of
the foregoing. The term “security” does
not include (1) a deposit or share
account in a federally or state insured
depository institution, (2) a loan
participation, (3) a letter of credit or
other form of bank indebtedness
incurred in the ordinary course of
business, (4) currency, (5) any note,
draft, bill of exchange, or bankers
acceptance which has a maturity at the
time of issuance of not exceeding nine
months, exclusive of days of grace, or
any renewal thereof the maturity of
which is likewige limited, (6) units of a
collective investment fund, (7) interests
in a variable amount (master) note as
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defined in 12 CFR 9.18(c)(2)(ii), or (8)
U.S. Savings Bonds.

§ 123 Recordkeeping.

Every national bank effecting
securities transactions for customers
shall maintain the following records
with respect to such transactions for at
least three years:

(a) Chronological records of original
entry containing an itemized daily
record of all purchases and sales of
securities. The records of original entry
shall show the account or customer for
which each such transaction was
effected, the description of the
securities, the unit and aggregate
purchase or sale price (if any), the trade
date and the name or other designation
of the broker/dealer or other person
from whom purchased or to whom sold;

(b) Account records for each customer
which shall reflect all purchases and
sales of securities, all receipts and
deliveries of securities, and all receipts
and disbursements of cash with respect
to transactions in securities for such
account and all other debits and credits
pertaining to transactions in securities;

(c) A separate memorandum (order
ticket) of each order to purchase or sell
securities (whether executed or
cancelled), which shall include:

(1) The account(s) for which the
transaction was effected;

(2) Whether the transaction was a
market order, limit order, or subject to
special instructions;

(3) The time the order was received by
the trader or other bank employee
responsible for effecting the transaction;

(4) The time the order was placed
with the broker/dealer, of if there was
no broker/dealer, the time the order was
executed or cancelled;

(5) The price at which the order was
executed; and

(6) The broker/dealer utilized.

(d) A record of all broker/dealers
selected by the bank to effect securities
transactions and the amount of
commissions paid or allocated to each
such broker during the calendar year.

Nothing contained in this
subparagraph shall require a bank to
maintain the records required by this
section in any given manner, provided
that the information required to be
shown is clearly and accurately
reflected and provides an adequate
basis for the audit of such information.

§ 12.4 Form of notification.

Every national bank effecting a
securities transaction for a customer
shall maintain for at least three years
and except as provided in 12 CFR 12.5,
shall mail or otherwise furnish to such

customer either of the following types of
notifications:

(a)(1) A copy of the confirmation of a
broker/dealer relating to the securities
transactions; and (2) if the bank is to
receive remuneration from the customer
or any other source in connection with
the transaction, and the remuneration is
not determined pursuant to a written
agreement between the bank and the
customer, a statement of the source and
amount of any remuneration to be
received; or :

(b) A written notification disclosing:

(1) The name of the bank;

(2) The name of the customer;

(3) Whether the bank is acting as
agent for such customer, as agent for
both such customer and some other
person, as principal for its own account,
or in any other capacity;

(4) The date of execution and a
statement that the time of execution will
be furnished within a reasonable time
upon written request of such customer
and the identity, price and number of
shares or units (or principal amount in
the case of debt securities) of such
seeurity purchased or sold by such a
customer;

(5) The amount of any remuneration
received or to be received, directly or
indirectly, by any broker/dealer from
such customer in connection with the
transaction;

(6) The amount of any remuneration
received or to be received by the bank
from the customer and the source and
amount of any other remuneration to be
received by the bank in conection with
the transaction, unless remuneration is
determined pursuant to a written
agreement between the bank and the
customer, provided, however, in the
case of U.S. Government securities,
federal agency obligations and
municipal obligations, this subparagraph
(b)(6) shall apply only with respect to
remuneration received by the bank in an
agency transaction; and

(7) The name of the broker/dealer
utilized; or where there is no broker/
dealer, the name of the person from
whom the security was purchased or
to whom it was sold, or the fact that
such information will be furnished
within a reasonable time upon written
request.

§ 12.5 Time of notification.

The time for mailing or otherwise
furnishing the written notification
described in 12 CFR 12.4 shall be five
business days from the date of the
transaction, or if a broker/dealer is
utilized, within five business days from
the receipt by the bank of the broker/

dealer’s confirmation, but the bank may
elect to use the following alternative
procedures if the transaction is effected
for:

(a) Accounts (except periodic plans)
where the bank does not exercise
investment discretion and the bank and
the customer agree in writing to a
different arrangement; provided, :
however, that such agreement makes
clear the customer’s right to receive the
written notification within the above
prescribed time period at no additional
cost to the customer;

{b) Accounts (except collective
investment funds) where the bank
exercises investment discretion in other
than an agency capacity, in which
instance the bank shall, upon request of
the person having the power to
terminate the account or, if there is no
such person upon the request of any
person holding a vested beneficial
interest in such account, mail or
otherwise furnish to such person the
written notification within a reasonable
time. The bank may charge such person
a reasonable fee for providing this
information;

(¢) Accounts where the bank
exercises investment discretion in an
agency capacity, in which instance (1)
the bank shall mail or otherwise furnish
to each customer not less frequently
than once every three months an
itemized statement which shall specify
the funds and securities in the custody
or possession of the bank at the end of
such period and all debits, credits and
transactions in the customer's account
during such period, and (2) if requested
by the customer, the bank shall mail or
otherwise furnish to each customer
within a reasonable time the written
notification described in 12 CFR 12.4;

(d) A collective investment fund, in
which instance the provision of 12 CFR
9.18(b)(5) shall apply;

(e} A periodic plan, in which instance
the bank shall mail or otherwise furnish
to'the customer as promptly as possible
after each transaction a written
statement showing the funds and
securities in the custody or possession
of the bank, all service charges and
commissions paid by the customer in
connection with the trans-action, and all
other debits and credits of the
customer's account involved in the
transaction; provided that upon the
written request of the customers the
bank shall furnish the information
described in 12 CFR 12.4, except that
any such information relating to
remuneration paid in connection with
the transaction need not be provided to
the customer when paid by a source
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other than the customer. The bank may
charge a reasonable fee for providing
this information.

§ 12.6 Securities trading policies and
procedures.

Every national bank effecting
securities transactions for customers
shall establish written policies and
procedures providing:

(a) Assignment of responsibility for
supervision of all officers or employees
who: (1) transmit orders to or place
orders with broker/dealers, or (2)
execute transactions in securities for
customers;

(b) For the fair and equitable
allocation of securities and prices to
accounts when orders for the same
security are received at approximately
the same time and are placed for
execution either individually or in
combination;

(c) Where applicable, and where
permissible under local law, for the
crossing of buy and sell orders on a fair
and equitable basis to the parties to the
transaction; and

(d) That bank officers and employees
who make investment recommendations
or decisions for the accounts of
customers, who participate in the
determination of such recommendations
or decisions, or who, in connection with
their duties, obtain information
concerning which securities are being
purchased or sold or recommended for
such action, must report to the bank,
within ten days after the end of the
calendar guarter, all securities
transactions made by them or on their
behalf, either at the bank or elsewhere,
in which they have a beneficial interest.
The report shall indentify the securities
purchased or sold and indicate the dates
of the transactions and whether the
transactions were purchases or sales.
Excluded from this requirement are
transactions for the benefit of the officer
or employee over which the officer or
employee has no direct or indirect
influence or control, transactions in
mutual fund shares, and all transactions
involving in the aggregate $10,000 or less
in principal amount during the quarter.

§ 12.7 Exceptions.

The following exceptions to this Part
shall apply:

(a) The requirements of 12 CFR 12.3(b)
through 12 CFR 12.3(d) shall not apply to
banks having an average of less than
200 securities transactions per year for
customers over the prior three calendar
year period;

(b) Activities of national banks that
are subject to regulations promulgated
by the Municipal Securities Rulemaking

Board shall not be subject to the
requirements of 12 CFR Part 12;

(c) Activities of foreign branches of a
national bank shall not be subject to the
requirements of 12 CFR Part 12; and

(d) In appropriate cases, the
Comptroller of the Currency may waive
one or more of the requirements set
fourth in 12 CFR 12.2, 12 CFR 12.3, 12
CFR 12.4, 12 CFR 12.5 and 12 CFR 12.6,
either in whole or in part.

Dated: June 26, 1979.
John G. Heimann,
Comptroller of the Currency.
[FR Doc. 79-22686 Filed 7-23-79; 8:45 am]
BILLING CODE 4810-33-M

FEDERAL RESERVE SYSTEM
12 CFR Part 208
[Regulation H; Docket No. R-0142]

Recordkeeping and Confirmation
Requirements for Certain Securities
Transactions Effected by State
Member Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final Rule and request for
comments on certain provisions.

sumMMARY: The Board of Governors of
the Federal Reserve System has adopted
amendments to its Regulation H (12 CFR
Part 208) to require that State member
banks that effect certain securities
transactions for customers provide
confirmation of and maintain records
with respect to such transactions.
Similar regulations are being adopted by
the Comptroller of the Currency and the
Federal Deposit Insurance Corporation,
A proposed regulation was originally
published for public comment on
January 31, 1978 (43 FR 5006); a
substantial number of substantive
comments were received and comment
was requested on a revised proposal on
November 1, 1978 (43 FR 50914).
Although it is intented that these
amendments become effective January
1, 1980, additional comment is invited by
September 24, 1979 on the confirmation
requirements as they apply to
transactions in U.S. government, federal
agency and municipal securities
(paragraph (k)(3) and on the bank
officers and employees reporting
requirements as they apply to
transactions in U.S. government or
federal agency obligations (paragraph
(k)(5)(iv)). The Board will consider such
comments and the adoption of any
appropriate amendments to the

regulation as soon thereafter as
possible. .

DATES: Comments must be received on
or before September 24, 1979.

EFFECTIVE DATE: January 1, 1980.
ADDRESS: Send comments to the
Secretary, Board of Governors of the
Federal Reserve System, 20th and
Constitution Avenue, N.W., Washington,
D.C. 20551. All materials submitted
should be in writing and should refer to
Docket No. R-0142. Such materials will
be available for public inspection during
the regular hours of the Office of the
Secretary at the above address.

FOR FURTHER INFORMATION CONTACT:
Robert A. Wallgren, Chief, Trust
Activities Program, (202) 452-2717, or
Walter R. McEwen, Attorney, (202) 452-
2521, Division of Banking Supervision
and Regulation, Board of Governors of
the Federal Reserve System
Washington, D.C. 20551.

SUPPLEMENTARY INFORMATION: The final
rule is substantially similar to the
revised proposal released on November
1, 1978. The following is a summary of
the significant revisions which were
made.

Commentators suggested that the
definition of “investment discretion" be
modified to track the language of section
3(a)(35) of the Securities Exchange Act
of 1934 (1934 Act") which defines the
same term. After reconsideration, the
Board has concluded that, insofar as it is
pertinent, the term should be defined in
Regulation H as it is defined in the 1934
Act. Accordingly, the language of
subparagraph (k)(1)(iii) now tracks the
language of sections 3(a)(35) (A) and (B)
of the 1934 Act. If the Securities and
Exchange Commission determines
pursuant to regulation, as authorized by
paragraph (C) of section 3(a)(35), that
other exercises of influence with respect
to accounts constitute “investment
discretion,” the Board will consider
whether the definition of “investment
discretion” adopted herein should be
revised also. The Board notes, however,
that the change in the language of the
definition of “investment discretion” is
not intended to alter its view that a
bank would be deemed to exercise
investment discretion in investment
advisory account relationships where
the customer, as a matter of practice,
generally follows investment
recommendations made by the bank.

With respect to the definition of
“security”, numerous amendments were
suggested. In particular, it was
recommended that the definition be
revised to exclude short-term
obligations of up to twelve-month
maturities and interests in money
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market mutual funds. The Board has
determined that the definition of
“security” should not be changed from
the definition stated in the revised
proposal, except to exclude U.S. savings
bonds from the definition. The Board
recognizes that banks generally define
short-term obligations as those having a
maturity of twelve months or less.
However, the Board believes that it
would be inappropriate to alter the
definition of “security” contained in the
Securities Exchange Act of 1934 which
provides an exclusion for certain
obligations of up to nine months
maturity. Since commentators failed to
demonstrate that the potential cost to
banks would outweigh the benefits to
the investing public, the Board has
determined to retain the nine months
maturity exclusion. For the same reason.
The Board has decided not to exclude
money market mutual funds from the
definition of “security” but, as indicated
below, has modified the recordkeeping
requirements to lessen the potential cost
impact, Furthermore, the Board noted
that transactions in money market fund
shares derive primarily from accounts
over which the banks exercise
investment discretion and therefore are
not required to be confirmed on an
individual basis except upon customer
request {paragraphs (k)(4)(ii) and
(k)(4)(iii).

With respect to the recordkeeping
requirements (paragraph (k)(2)), the
Board has responded to comments
expressing the concern that the cost of
compliance would be excessive due to
the requirement of (k)(2)(ii) that an
account record be maintained for each
customer. The Board anticipates that
this provision will impact customer
accommodation transactions rather than
trust activities since trust departments
presently keep the records required by
(k)(2)(ii). Accordingly, a provision has
been added stating that paragraph (k)(2)
does not require a bank to maintain the
records required by the paragraph in
any given manner, provided that the
information required to be shown is
clearly and accurately reflected and
provides an adequate basis for the audit
of such information. In addition,
subparagraph (k)(2)(iii)(a) has been
amended to provide that a single order
ticket may be used for multiple account
transactions (e.g. a purchase of
securities of a money market fund for
several accounts at the same time).

Paragraph (k)(3), dealing with the
form of notification, has been revised
significantly. The Securities and
Exchange Commission has questioned
the provision in the revised proposal
that would have excluded transactions

-in U.S. Government, federal agency and

municipal obligations from the
conformation requirements. During the
period that the Board was considering
the revised proposal, the SEC amended
its confirmation rule for brokers and
dealers setting forth requirements
applicable to both dealer and agency
transactions in equity and debt
securities, other than U.S. Savings
Bonds and municipal securities
(Securities Exchange Act Release No.
34-15219). The SEC also solicited
additional comment as to whether
disclosure should be required on
confirmations of markups and
markdowns on “riskless principal”
transactions in non-municipal debt
securities and municipal securities
(Securities Exchange Act Release No.
34-15220). The Commission also
solicited comment as to whether a
“market-maker” exception similar to
that provided for dealers in equity
securities should also be provided for
dealers in municipal securities and non-
municipal debt securities. In view of the
significant controversy concerning the
SEC's proposed disclosure requirements
for “'riskless principal” transactions, the
Board's revised proposal excluded, in
toto, transactions in U.S. government,
agency and municipal securities from
the proposed confirmation requirements.
Upon further examination, the Board
believes that it would not impose an
undue hardship and would be consistent
with investor protection to apply the
confirmation rules to transactions in
U.S. Government securities (other than
U.S. Savings Bonds), federal agency
obligations and municipal securities
{where the bank is not already required
to comply with rules of the Municipal
Securities Rulemaking Board), but that
the rules should not operate at the
present time to require banks to disclose
mark-ups, mark-downs and other
remuneration where the bank executes
transactions in U.S. Government, federal
agency or municipal obligations in a
dealer capacity. The Board noted that
further study of the issue appears
necessary, particularly on the question
as to the type of market maker
exception that should be provided if a
“riskless principal” requirement along
the lines proposed by the SEC is to be
adopted for bank dealers. Additional
comment pn the confirmation
requirements as they apply to
transactions in U.S. Government, federal
agency and municipal securities is
requested by September 24, 1979.

In addition, paragraph (k)(3)(ii)(d) has
been revised to eliminate the
requirement that time of execution be
shown on the form of notification and to

substitute a requirement that the form of
notification contain a statement that the
time of execution will be furnished
within a reasonable time upon written
request of the customer.

As to the requirements concerning
time of notification (paragraph (k)(4)),
the Board reviewed numerous comments
suggesting that State member banks be
permitted to mail confirmations within
five business days from the settlement
date rather than, as contemplated by the
revised proposal, the date of the
transaction or the date that the bank
receives the broker-dealer confirmation,
The Board concluded that no change
was warranted because the provision as
stated in the revised proposal provided
the greatest likelihood that
confirmations would be received by the
customer at or before the completion of
the transaction while simultaneously
maintaining flexibility in situations in
which confirmations from the broker-
dealer are not received by the bank
prior to the settlement date.

Finally, the Board has followed the
suggestions of numerous commentators
in two areas. First, the confirmation
requirements for a periodic plan have
been amended and paragraph (k)(4)(v)
now provides that the bank mail or
otherwise furnish to the customer as
promptly as possible after each
transaction a written statement showing
the funds and securities in the custody
or possession of the bank, all service
charges and commissions paid by the
customer in connection with the
transaction, and all other debits and
credits of the customer's account
involved in the transaction. Paragraph’
(k)(4)(v) also provides that upon request
of the customer, the bank will furnish
tﬂe information required in paragraph
(k)(3).

The second area of change affects the
Securities Trading Policies and
Procedures section. Paragraph (k)(5)(d),
establishing reporting requirements for
bank officers and employees, has been
amended to focus more clearly upon
those individuals involved in the making
of investment decisions. In addition, the
Board has determined that the reporting
requirements should apply to U.S.
Government or agency obligations in
order to provide a desirable audit
control for banks. After considering
numerous commerits which stated that
the reporting provisions of the revised
proposal constituted an invasion of
personal privacy, the Board believes
that the purpose of the provision (to
prevent “scalping"” or other improper use
of inside information and to provide a
desirable audit control for banks) will
be served by (1) excluding reporting of
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transactions in mutual fund shares, (2)
excluding reporting of transactions
which in the aggregate involve $10,000
or less during a calendar quarter, and (3)
where reportable transactions have
occurred, requiring only that the date
and name of the security purchased or
sold be reported (but not the actual
number of shares or dollar amount of
securities purchased or sold). Where
reports indicate the possibility of misuse
of inside information, the Board expects
State member banks to obtain such
additional information as may be
necessary to satisfy themselves that the
employee has not misused nonpublic
information in his possession for his
own personal enrichment.

Pursuant to sections 9 and 11 of the
Federal Reserve Act (12 U.S.C. 321, 248
(a) and (1) and section 3(b)(1) et seq.),
the Board proposes to amend Regulation
H (12 CFR Part 208) by adding a
paragraph (k) to § 208.8 as set forth
below:

§208.8 Banking practices.

- . * * *

(k) Recordkeeping and confirmation
of certain securities transactions
effected by State member banks.

(1) Definitions: For purposes of this
paragraph (k):

(i) “Customer” shall mean any person
or account, including any agency, trust,
estate, guardianship, committee or other
fiduciary account, for which a State
member bank effects or participates in
effecting the purchase or sale of
securities, but shall not include a broker,
dealer, dealer bank or issuer of the
securities which are the subject of the
transactions;

(i) “Collective investment fund”
means funds held by a State member
bank as fiduciary and, consistent with
local law, invested collectively (A) in a
common trust fund maintained by such
bank exclusively for the collective
investment and reinvestment of monies
contributed thereto by the bank in its
capacity as trustee, executor,
administrator, guardian, or custodian
under the Uniform Gifts to Minors Act,
or (B) in a fund consisting solely of
assets of retirement, pension, profit
sharing, stock bonus or similar trusts
which are exempt from Federal income
taxation under the Internal Revenue
Code;

(iii) A bank shall be deemed to
exercise “investment discretion” with
respect to an account if, directly or
indirectly, the bank (A) is authorized to
determine what securities or other
property shall be purchased or sold by
or for the account, or (B) makes
decisions as to what securities or other

property shall be purchased or sold by
or for the account even though some
other person may have responsibility for
such investment decisions;

(iv) “Periodic plan™ (including
dividend reinvestment plans, automatic
investment plans and employee stock
purchase plans) means any written
authorization for a State member bank
acting as agent to purchase or sell for a
customer a specific security or
securities, in specific amounts
(calculated in security units or dollars)
or to the extent of dividends and funds
available, at specific time intervals and
setting forth the commission or charges
to be paid by the customer in connection
therewith or the manner of calculating
them; ;

(v) “Security” means any interest or
instrument commonly known as a
“security”, whether in the nature of debt
or equity, including any stock, bond,
note, debenture, evidence of
indebtedness or any participation in or
right to subscribe to or purchase any of
the foregoing. The term “security” does
not include (A) a deposit or share
account in a federally or state insured
depository institution, (B) a loan
participation, (C) a letter of credit or
other form of bank indebtedness
incurred in the ordinary course of
business, (D) currency, (E) any note,
draft, bill of exchange. or bankers
acceptance which has a maturity at the
time of issuance of not exceeding nine
months, exclusive of days of grace, or
any renewal thereof the maturity of
which is likewise limited, (F) units of a
collective investment fund, (G) interests
in a variable amount (master) note of a
barrower of prime credit, or (H) U.S.
Savings Bonds. .

(2) Recordkeeping: Every State
member bank effecting securities
transactions for customers shall
maintain the following records with
respect to such transactions for at least
three years:

(i) Chronological records of original
entry containing an itemized daily
record of all purchases and sales of
securities. The records of original entry
shall show the account or customer for
which each such transaction was
effected, the description of the
securities, the unit and aggregate
purchase or sale price (if any), the trade
date and the name or other designation
of the broker/dealer or other person
from whom purchased or to whom sold;

(i) Account records for each customer
which shall reflect all purchases and
sales of securities, all receipts and
deliveries of securities, and all receipts
and disbursements of cash with respect
to transactions in securities for such

account and all other debits and credits
pertaining to transactions in securities;

(iii) A separate memorandum (order
ticket) of each order to purchase or sell
securities (whether executed or
cancelled), which shall include:

(A) The account(s) for which the
transaction was effected;

(B) Whether the transaction was a
market order, limit order, or subject to
special instructions;

(C) The time the order was received
by the trader or other bank employee
responsible for effecting the transaction;

(D) The time the order was placed
with the broker/dealer, or if there was
no broker/dealer, the time the order was
executed or canceled;

(E) The price at which the order was
executed; and

(F) The broker/dealer utilized;

(iv) A record of all broker/dealers
selected by the bank to effect securities
transactions and the amount of
commissions paid or allocated to each
such broker during the calendar year.

Nothing contained in this
subparagraph shall require a bank to
maintain the records required by this
rule in any given manner, provided that
the information required to be shown is
clearly and accurately reflected and
provides an adequate basis for the audit
of such information.

(3) Form of Notification: Every State
member bank effecting a securities
transaction for a customer shall
maintain for at least three years and,
except as provided in subparagraph (4),
shall mail or otherwise furnish to such
customer either of the following types of
notifications:

(i)(A) a copy of the confirmation of a
broker/dealer relating to the securities
transaction; and (B) if the bank is to
receive remuneration from the customer
or any other source in connection with
the transaction, and the remuneration is
not determined pursuant to a prior
written agreement between the bank
and the customer, a statement of the
source and the amount of any
remuneration to be received; or

(ii) a written notification disclosing;

(A) The name of the bank;

(B) The name of the customer;

(C) Whether the bank is acting as
agent for such customer, as agent for
both such customer and some other
person, as principal for its own account,
or in any other capacity;

(D) The date of execution and a
statement that the time of execution will
be furnished within a reasonable time
upon written request of such customer,
and the identity, price and number of
shares or units (or principal amount in
the case of debt securities) of such
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security purchased or sold by such a
customer;

{(E) The amount of any remuneration
received or to be received, directly or
indirectly, by any broker/dealer from
such customer in connection with the
transaction:

(F) The amount of any remuneration
received or to be received by the bank
from the customer and the source and
amount of any other remuneration to be
received by the bank in connection with
the transaction, unless remuneration is
determined pursuant to a written
agreement between the bank and the
customer, provided, however, in the
case of U.S. Government securities,
federal agency obligations and
municipal obligations, this subparagraph
(f) shall apply only with respect to
remuneration received by the bank in an
agency transaction; and S

(G) The name of the broker/dealer
utilized; or, where there is no broker/
dealer, the name of the person from
whom the security was purchased or to
whom it was sold, or the fact that such
information will be furnished within a
reasonable time upon written request.

(4) Time of Notification: The time for
mailing or otherwise furnishing the
written notification described in
subparagraph (3) shall be 5 business
days from the date of the transaction, or
if a broker/dealer is utilized, within 5
business days from the receipt by the
bank of the broker's confirmation, but
the bank may elect to use the following
alternative procedures if the transaction
is effected for:

(i) Accounts (except periodic plans)
where the bank does not exercise
investment discretion and the bank and
the customer agree in writing to a
different arrangement; provided,
however, that such agreeement makes
clear the customer's right to receive the
written notification within the above
prescribed time period at no additional
cost to the customer;

(ii) Accounts (except collective
investment funds) where the bank
exercises investment discretion in other
than an agency capacity, in which
instance the bank shall, upon request of
the person having the power to
terminate the accbunt or, if there is no
such person, upon the request of any
person holding a vested beneficial
interest in such account, mail or
otherwise furnish to such person the
written notification within a reasonable
time, The bank may charge such person
a reasonable fee for providing this
information.

(iii) Accounts, where the bank
exercises investment descretion in an
agency capacity, in which instance (A)

the bank shall mail or otherwise furnish
to each customer not less frequently
than once ever three months an itemized
statement which shall specify the funds
and securities in the custody or
possession of the bank at the end of
such period and all debits, credits and
transactions in the customer's accounts
during such period, and (B) if requested
by the customer, the bank shall mail or
otherwise furnish to each such customer
within a reasonable time the written
notification described in subparagraph
{3). :

(iv) A collective investment fund, in
which instance the bank shall at least
annually furnish a copy of a financial
report of the fund, or provide notice that
a copy of such report is available and
will be funished upon request, to each
person to whom a regular periodic
accounting would ordinarily be rendered
with respect to each particpating
account. This report shall be based upon
an audit made by independent public
accountants or internal auditors
responsible only to the board of
directors of the bank.

(v) A periodic plan, in which instance
the bank shall mail or otherwise furnish
to the customer as promptly as possible
after each transaction a written
statement showing the funds and
securities in the custody or possession
of the bank, all service charges and
commissions paid by the customer in
connection with the transaction, and all
other debits and credits of the
customer's account involved in the
transaction; provided that upon the
written request of the customer the bank
shall furnish the information described
in subparagraph (3), except that any
such information relating to
remuneration paid in connection with
the transaction need not be provided to
the customer when paid by a source
other than the customer. The bank may
charge a reasonable fee for providing
the information described in
subparagraph (3).

(5) Securities Trading Policies and
Procedures: Every State member bank
effecting securities transactions for
customers shall establish written
policies and procedures providing:

(i) Assignment of responsibility for
supervision of all officers or employees
who (A) transmit orders to or place
orders with broker/dealers, or (B)
execute transactions in securities for
customers;

u;ii) For the fair and equitable
allocation of securities and prices to
accounts when orders for the same
security are recieved at approximately
the same time and are placed for

execution either individually or in
combination;

(iii) Where applicable and where
permissible under local law, for the
crossing of buy and sell orders on a fair
and equitable basis to the parties to the
transaction; and

(iv) That bank officers and employees
who make investment recommendations
or decisions for the accounts of
customers, who participate in the
determination of such recommendations
or decisions, or who, in connection with
their duties, obtain information
concerning which securities are being
purchased or sold or recommended for
such action, must report to the bank,
within ten days after the end of the
calendar quarter, all transactions in
securities made by them or on their
behalf, either at the bank or elsewhere
in which they have a beneficial interest.
The report shall identify the securities
purchased or sold and indicate the dates
of the transactions and whether the
transactions were purchases or sales.
Excluded from this requirement are
transactions for the benefit of the officer
or employee over which the officer or
employee has no direct or indirect
influence or control, transactions in
mutual fund shares, and all transactions
involving in the aggregate $10,000 or less
during the calendar quarter.

(6) Exceptions: The following
exceptions to subparagraph (k) shall
apply:

(i) The requirements of section
(k)(2)(ii) through (k)(2)(iv) shall not
apply to banks having an average of less
than 200 securities transactions per year
for customers over the prior three
calendar year period;

(ii) Activities of a State member bank
that are subject to regulations
promulgated by the Municipal Securities
Rulemaking Board shall not be subject
to the requirements of this paragraph
(k); and

(iii) Activities of foreign branches of a
State member bank shall not be subject
to the requirements of this paragraph
(k).

Board of Governors of the Federal Reserve
System, June 20, 1979,

Theodore E. Allison,

Secretary of the Board.

{FR Doc. 79-22685 Filed 7-23-79; 8:45 am|
BILLING CODE 4810-33-M
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 344

Recordkeeping and Confirmation
Requirements for Securities
Transactions; Adoption of New Part
and Request for Comments on Certain
Provisions

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final Rule and Request for
Comments on Certain Provisions.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC") has
adopted a new Part 344 (12 CFR 344) to
require insured State nonmember banks
that effect certain securities
transactions for customers provide
confirmation of and maintain records
with respect to such transactions.
Similar regulations are being adopted by
the Comptroller of the Currency and the
Board of Governors of the Federal
Reserve System. A proposed regulation
was originally published for public
comment on February 23, 1978 {43 FR
7441); a substantial number of
substantive comments were received
and comment was requested on a
revised proposal on November 1, 1978
(43 FR 51638). Although it is intended
that these amendments become effective
on January 1, 1980, additional comment
on the confirmation requirements as
they apply to transactions in U.S.
Government, agency and municipal
securities is invited until September 24,
1979. The FDIC will consider comments
and adopt any appropriate amendments
to the regulation as soon thereafter as
possible.

DATE: Comments must be received on or
before September 24, 1979. The new Part
is effective on January 1, 1980.

ADDRESS: Interested persons are invited
to submit written data, views or
arguments to the Office of the Executive
Secretary, Federal Depasit Insurance
Corporation, 550 17th Street, NW.,
Washington, D.C. 20429. All written
comments will be made available for
public inspection at this address.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Gervino, Attorney, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, D.C. 20428,
(202) 389-4422.

SUPPLEMENTARY INFORMATION: The final
rule is substantially similar to the
revised proposal released on November
1, 1978. The following is a summary of
the significant revisions which were
made.

Commentators suggested that the
definition of “investment discretion" be
modified to track the language of section
3(a)(35) of the Securities Exchange Act
of 1934 (1934 Act”) which defines the
same term, Upon reflection, the FDIC
has concluded that, insofar as it is
pertinent, the term should be defined in
Part 344 as it is defined in the 1934 Act.
Accordingly, the language of § 344.2(c)
now tracks the language of sections
3(a)(35)(A) and (B) of the 1934 Act. If the
Securities and Exchange Commission
(“SEC") determines pursuant to
regulation, as authorized by paragraph
(C) of section 3{a)(35) that other
exercises of influence with respect to
accounts constitute “investment
discretion,” the FDIC will consider
whether the definition of “investment
discretion™ adopted herein should be
revised also. The FDIC noted, however,
that the change in the language of the
definition of “investment discretion" is
not intended to alter its view that a
bank would be deemed to exercise
investment discretion in investment
advisory account relationships where
the customer, as a matter of practice,
generally approves investment
recommendations made by the bank.

With respect to the definition of
“security’’, numerous amendments were
suggested. In particular, it was
recommended that the definition be
revised to exclude short-term
obligations of up to twelve-month
maturities and interests in money
market mutual funds. The FDIC has
determined that the definition of
“security” should not be changed from
the definition stated in the revised
proposal, except to exclude savings
bonds from the definition. The FDIC
recognized that banks generally define
short-term obligations as those having a
maturity of twelve months or less.
However, the FDIC believed that it
would be inappropriate to significantly
alter the definition of “security”
contained in the Securities Exchange
Act of 1934 which provides an exclusion
for certain obligations of up to nine-
months maturity.

Since commentatars failed to
demonstrate that the potential cost to
banks would outweigh the benefits to
the investing public, the FDIC has
determined to retain the nine-months
maturity exclusion. For the same reason,
the FDIC has decided not to exclude
money market mutual funds from the
definition of “‘security” but, as indicated
below, has modified the recordkeeping
requirements to lessen the potential cost
impact. Furthermore, the FDIC noted
that transactions in money market fund
shares derive primarily from accounts

over which the banks exercise
investment discretion and therefore
need not be confirmed on an individual
basis except upon customer reqguest
(§§ 344.5(b) and 344.5(c)).

With respect to the recordkeeping
requirements, the FDIC has responded
to comments expressing the concern
that the cost of compliance would be
prohibitive due to the requirement of
§ 344.3(b) that an account record be
maintained for each customer, A
provision has been added stating that
§ 344.3 does not require a bank to
maintain the records required by the
paragraph in any given manner,
provided that the information required
to be shown is clearly and accurately
reflected and provides an adequate
basis for the audit of such information.
In addition, § 344.3(e)(1) has been
amended to provide that a single order
ticket may be used for multiple account
transactions (e.g., a purchase of
securities of a money market fund for
several accounts at the same time).

Section 344.4 has been revised
significantly, The SEC has questioned
the provision in the revised proposal
that would have excluded transactions
in U.S. Government, Federal agency,
and municipal obligations from the
confirmation requirements. During the
period that the FDIC was gonsidering
the revised propesal, the SEC amended
its confirmation rule for brokers and
dealers setting forth requirements
applicable to both dealer and agency
transactions in equity and debt
securities, other than U.S. Savings
Bonds and municipal securities (S.E.C.
Rel. No. 34-15219, 43 FR 47495 (October
6, 1978)). The SEC also solicited
additional comment as to whether
disclosures should be required on
confirmations of mishaps and mark-
downs on ‘'rigskless principal”
transactions in nonmunicipal debt
securities and municipal securities
(S.E.C. Rel. No. 34-15220, 43 FR 47538
(October 6, 1978)). The SEC also
solicited comment as to whether a
“market maker' exemption similar to
that provided for dealers in equity
securities should also be provided for
dealers in municipal securities and
nonmunicipal debt securities.

In view of the significant controversy
concerning the SEC's proposed
disclosure requirements for "riskless
principal” transactions, the FDIC's
revised proposal excluded, in total,
transactions in U.S. Government, agency
and municipal securities from the
proposed confirmation requirements.
Upon further examination, the FDIC
believes that it would not impose an
undue hardship and would be consistent
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with investor protection to apply the
confirmation rules to transactions in
U.S. Government securities (other than
U.8. Savings Bonds), Federal agency
obligations and municipal securities
(where the bank is not already required
to comply with rules of the Municipal
Securities Rulemaking Board), but that
the rules should not operate at the
present time to require banks to disclose
mark-ups, mark-downs and other
remuneration where the bank executes
transactions in U.S, Government,
Federal agency or municipal obligations
in a dealer capacity.

The FDIC noted that further study of
the issue appears necessary, particularly
on the question as to the type of market
maker exception that should be
provided if a “riskless principal”
requirement along the lines proposed by
the SEC is to be adopted for bank
dealers. Additional comment on the
confirmation requirements as they apply
to transactions in U.S. Government,
agency, and municipal securities is
requested by September 24, 1979.

In addition, the form of notification
must show the date of execution of a
transaction and contain a statement that
the time of execution will be furnished,
within a reasonable time upon written
request of the customer.

The FDIC reviewed numerous
comments suggesting that banks be
permitted to mail confirmations within
five business days from the settlement
date rather than, as contemplated by the
revised proposal, the date of the
transaction or the date that the bank
receives the broker/dealer confirmation.
The FDIC concluded that no change was
warranted because the provision as
stated in the revised proposal provided
the greatest likelihood that
confirmations would be received at or
before the completion of the transaction
while simultaneously maintaining
flexibility in situations in which
confirmations from the broker/dealer
are not received within the proper time
period.

Finally, the FDIC has followed the
suggestion of numerous commentators in
two areas. First, the confirmation
requirements for a periodic plan have
been amended and § 344.5(e) now
provides that the bank mail or otherwise
furnish to the customer as promptly as
possible after each transaction a written
statement showing the funds and
securities in the custody or possession
of the bank, all service charges and
commissions paid by the customer in
connection with the transaction, and all
other debits and credits of the
customer's account involved in the
transaction. Section 344.5(e) also

provides that upon request of the
customer, the bank will furnish the
information required in paragraph
§3444.

The second area of change affects the
Securities Trading Policies and
Procedures section. Section 344.6(d) has
been amended to focus more clearly
upon those individuals involved in
making investment decisions. After
considering numerous comments that
stated that the provisions of the revised
proposal constituted an invasion of
personal privacy, the FDIC believes that
the purpose of the provision (fo prevent
“scalping” or other improper use of
insider information) will be served by
revising the reporting provision (1) to
exclude reporting of transactions in
mutual fund shares, (2) to exclude
reporting of aggregate transactions of
$10,000 or less in principal amount
during the calendar quarter, and (3)
where reporting of transactions is
required, to require only that the date
and class of security transferred or sold
be reported (but not the actual number
of shares bought or sold). Where reports
indicate the possibility of misuse of
insider information, the FDIC will
expect insured State nonmember banks
to obtain such additional information as
may be necessary to satisfy themselves
that the employee has not misused
nonpublic information in his possession
for his own personal enrichment.

Numerous commentators requested
that the exception contained in
§ 344.7(a) be made consistent with that
proposed by the Board of Governors of
the Federal Reserve System. The FDIC,
in light of such comments, has decided
to raise the exemption from 50 securities
transactions per year to 200 securities
transactions.

A new 12 CFR Part 344 is added to
read as sel forth below:

PART 344—RECORDKEEPING AND
CONFIRMATION REQUIREMENTS FOR
SECURITIES TRANSACTIONS

Sec.

Purpose and Scope.

Definitions.

Recordkeeping.

Form of Notification. |

Time of Notification.

3448 Securities Trading Policies and
Procedures.

3447 Exceptions.

Authority: 12 U.S.C. 1817, 1818, 1819,

§ 344.1 Purpose and scope.

(a) Purpose. The purpose of this Part
is to ensure that purchasers of securities
in transactions effected by an insured
nonmember bank are provided adequate
information concerning the transactions.

This part is also designed to ensure that
insured nonmember banks maintain
adequate records and controls with
respect to securities transactions they
effect.

(b) Scope. This part is issued by the
Federal Deposit Insurance Corporation
("FDIC") and applies to insured banks
which are not members of the Federal
Reserve System (“bank").

§ 344.2 Definitions.

For purposes of this Part:

(a) “Collective investment fund"
means funds held by a bank as fiduciary
and, consistent with local law, invested
collectively (1) in a common trust fund
maintained by such bank exclusively for
the collective investment and
reinvestment of monies contributed
thereto by the bank in its capacity as
trustee, executor, administrator,
guardian, or custodian under the
Uniform Gifts to Minors Act, or (2) in a
fund consisting solely of assets of
retirement, pension, profit sharing, stock
bonus or similar trusts which are
exempt from Federal income taxation
under the Internal Revenue Code;

(b) “customer” shall mean any person
or account, including any agency, trust,
estate, guardianship, committee or other
fiduciary account, for which a bank
effects or participates in effecting the
purchase or sale of securities, but shall
not include a broker, dealer, dealer bank
or issuer of the securities which are the
subject of the transactions;

(c) a bank shall be deemed to exercise
“investment discretion" with respect to
an account if, directly or indirectly, the
bank (1) is authorized to determine what
securities or other property shall be
purchased or sold by or for the account,
or (2) makes recommendations as to
what securities or other property shall
be purchased or sold by or for the
account even though some other person
may have responsibility for such
investment decisions.

(d) “periodic plan'" means any written
authorization for a bank acting as agent
to purchase or sell for a customer, a
specific security or securities, in specific
amounts (calculated in security units or
dollars) or (to the extent of dividends
and funds available) at specific time
intervals, and setting forth the
commission or charges to be paid by the
customer in connection therewith, or the
manner of calculating them;

(e) “security" means any interest or
instrument commonly known as a
“security,” whether in the nature of debt
or equity, including any stock, bond,
note, debenture, evidence of
indebtedness or any participation in or
right to subscribe to or purchase any of
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the foregoing. The term “security” does
not include (1) a deposit or share
account in a federally insured
depository institution, (2) a loan
participation, (3) a letter of credit or
other form of bank indebtedness
incurred in the ordinary course of
business, (4) currency, (5) any note,
draft, bill of exchange, or bankers
acceptance which has a maturity at the
time of issuance of not exceeding nine
months, exclusive of days of grace, or
any renewal thereof the maturity of
which is likewise limited, (6) units of a
collective investment fund, (7) interests
in a variable amount (master) note of a
borrower of prime credit or (8) U.S.
Savings Bonds.

§344.3 Recordkeeping.

Every bank effecting securities
transactions for customers shall
maintain the following records of those
transactions for at least three years:

(a) Chronological records of original
eniry containing an itemized daily
record of all purchases and sales of
securities. These shall include the
account for which each such transaction
was effected, the description of the
securities, the unit and aggregate
purchase of sale price (if any), the trade
date, and the name or other designation
of the broker/dealer or other person
from whom purchased or to whom sold;

(b) account records for each customer
which shall reflect all purchases and
sales of securities, all receipts and
deliveries of securities, and all other
debits and credits pertaining to each
account including all receipts and
disbursements of cash;

(c) A separate memorandum (order
ticket) of each order to purchase or sell
securities (whether executed or
cancelled), which shall include:

(1) the accounts for which the
transaction was effected;

(2) whether the transaction was a
market order, limit offer, or subject to
special instructions;

(3) the time the order was received by
the trader or other bank employee
responsible for effecting the transaction;

(4) the time the order was placed with
the broker/dealer, or if there was no
broker/dealer, the time the order was
executed or cancelled;

(5) the price at which the order was
executed; and

(6) the broker/dealer utilized:

(d) A record of all broker/dealers
selected by the bank to effect securities
transactions and the amount of
commissions paid or allocated to each
broker during the calendar year.

Nothing contained in this
subparagraph shall require a bank to

maintain the records required by this
section in any given manner, provided
that the information required to be
shown is clearly and accurately
reflected and provides an adequate
basis for the audit of such information.

§ 344.4 Form of Notification

Every bank effecting a securities
transaction for a customer shall
maintain for at least three years and,
except as provided in § 344.5, mail or
otherwise furnish to such customer
either of the following types of
notifications:

(a) (1) A copy of the confirmation of a
broker/dealer relating to the securities
transaction; and (2) if the bank is to
receive remuneration from the customer
or any other source in connection with
the transaction, and the remuneration is
not determined pursuant to a prior
written agreement between the bank
and the customer, a statement of the
source and the amount of any
remuneration to be received; or

(b) A written notification disclosing—

(1) The name of the bank;

(2) The name of the customer;

(3) Whether the bank is acting as
agent for the customer, as agent for both
the customer and some other person, as
prinicipal for its own account, or in any
other capacity;

(4) The date and time of execution (or
the fact that the time of execution will
be furnished, within a reasonable time,
upon written request of the customer),
and the identity, price, and number of
shares or units (or principal amount in
the case of debt securities) of the
security purchased or sold by the
customer;

(5) The amount of any remuneration
received or to be received, directly or
indirectly, by any broker/dealer from
the customer in connection with the
transaction;

(6) The amount of any remuneration
received or to be received by the bank
from the customer and the source and
amount of any other remuneration to be
received by the bank in connection with
the transaction, unless remuneration is
determined pursuant to a written
agreement between the bank and the
customer, Provided, however, in the
case of U.S, Government securities,
Federal agency obligations and
municipal obligations, this subparagraph
(b)(6) shall apply only with respect to
remuneration received by the bank in an
agency transaction; and

(7)(i) the name of the broker/dealer
utilized; or (ii) where no broker/dealer is
utilized, the name of the person from
whom the security was purchased or to
whom it was sold, or the fact that such

information will be furnished within a
reasonable time upon written request.

§ 344.5 Time of Notification.
The time for mailing or otherwise

. furnishing the written notification

described in § 344.4 shall be five
business days from the date of the
transaction, or if a broker/dealer is
utilized, within five business days from
the receipt by the bank of the broker/
dealer's confirmation, but the bank may
elect to use the following alternative
procedures if the transaction is effected
for:

(a) Accounts (except periodic plans)
where the bank does not exercise
investment discretion and the bank and
the customer agree in writing to a
different arrangement; provided,
however, that such agreement makes
clear the customer’s right to receive the
written notification within the above
prescribed time period at no additional
cost to the customers;

(b) Accounts (except collective |
investment funds) where the bank
exercises investment discretion in other
than an agency capacity, in which
instance the bank shall, upon request of
the person having the power to
terminate the account or, if there is no
such person, upon the request of any
person holding a vested beneficial
interest in such account, mail or
otherwise furnish to such person the
written notification within a reasonable
time. The bank may charge such person
a reasonable fee for providing this
information;

(c) Accounts where the bank
exercises investment discretion in an
agency capacity, in-which instance:

(1) The bank shall mail or otherwise
furnish to each customer, at least once
every three months, an itemized
statement that specifies funds and
securities in the custody or possession
of the bank at the end of such period,
and all debits, credits, and transactions
in the customer's account during such
period; and

(2) If requested by the customer, the
bank shall mail or otherwise furnish to
each such customer within a reasonable
time the written notification described
in§ 344.4;

(d) A collective investment fund, in
which instance the bank shall at least
annually furnish to the customer a copy
of the financial report of the fund, or
provide notice that a copy of the report
is available and will be furnished upon
request to each person to whom a
regular periodic accounting would ,
ordinarily be rendered for each
participating account. This report shall
be based upon an audit;
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(e) A periodic plan, in which instance
- the bank shall mail or otherwise furnish
to the customer, as promptly as possible
after each transaction, a written
statement showing (1) the funds and
securities in the custody or possession
of the bank, (2] all service charges and
commissions paid by the customer in
connection with the transaction, and (3]
all other debits and credits of the
customer's account involved in the
transaction; provided that upon the
written request of the customer the bank
shall furnish the information described
in § 344.4, except that any such
information relating to remuneration
paid in connection with the transaction
need not be provided to the customer
when paid by a source other than the
customer. The bank may charge a
reasonable fee for providing the
information described in § 344.4.

§344.6 Securities Trading Policies and
Procedures.

Every bank effecting securities
transactions for customers shall
establish written policies and
procedures providing:

(a) assignment of responsibility for
supervision of all officers or employees
who (1) transmit orders to, or place
orders with broker/dealers, or (2)
execute transactions in securities for
customers;

(b) for the fair and equitable
allocation of securities and prices to
accounts when orders for the same
security are received at approximately
the same time and are placed for
execution either individually or in
combination;

(c) where applicable, and where
permissible under local law, for the
crossing of buy and sell orders on a fair
and equitable basis to the parties to the
transaction; and

(d) that bank officers and employees
who make investment recommendations
or decisions for the accounts of
customers, who participate in the
determination of such recommendations
or decisions, or who, in connection with
their duties, obtain information
concerning which securities are being
purchased or sold or recommended for
such action, must report to the bank,
within ten days after the end of the
calendar quarter, all securities
transactions made by them or on their
behall, either at the bank or elsewhere,
in which they have a beneficial interest.
The report shall identify the securities
purchased or sold and indicate the dates
of the transactions and whether the
transactions were purchases or sales.
Excluded from this requirement are
transactions for the benefit of the officer

or employee over which the officer or
employee has no direct or indirect
influence or control, transactions in
mutual fund shares, and transactions
involving in the aggregate $10,000 or less
in principal amount during the quarter.

§ 344.7 Exceptions.

(a) The requirements of §§ 344.3(b)
through 344.3(d) shall not apply to banks
having an average of less than 200
securities transactions per calendar year
for customers over the prior three-
calendar-year period;

(b) Activities of a bank that are
subject to regulations promulgated by
the Municipal Securities Rulemaking -
Board shall not be subject to the
requirements of this Part; and

(c) Activities of foreign branches of a
bank shall not be subject to the
requirements of this Part.

By order of the Board of Directors, July 16,
1979,

Federal Deposit Insurance Corporation
Hoyle L. Robinson,

Executive Secrelary.

[FR Doc. 76-22684 Filed 7-23-79; 8:45 am)

BILLING CODE 6714-01-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket C-2972])

Arnaudville Industries, Inc.; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
AcTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, requires
an Arnaudville, La. manufacturer and
seller of mobile homes to cease
improperly designating its warranties:
and failing to include in its warranties
all the information required by the
Disclosure Rule, 16 CFR 701 (1977). The
order further requires that purchasers of
firm's products manufactured after July
4, 1975, whase warranties are still in
effect, be informed, as prescribed, of
their legal rights and the firm’s
obligations under warranties.

pATES: Complaint and order issued June
21, 1979.*

FOR FURTHER INFORMATION CONTACT:
ETC/PR, Barbara Rowan, Washington,
D.C. 20580. (202) 523~1642.

*Copies of the Complaint and Decision and Order
are filed with the original document,

SUPPLEMENTARY INFORMATION: On
Monday, April 16, 1879, there was
published in the Federal Register, 44 FR
22488, a proposed consent agreement
with analysis In the Matter of
Arnaudyille Industries, Inc., a
corporation, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist, as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR 13, are as follows: Subpart—
Advertiging Falsely or Misleadingly:

§ 13.70 Fictitious or misleading
guarantees; § 13.73 Formal regulatory
and statutory requirements; § 13.205
Scientific or other relevant facts;

§ 13.260 Terms and conditions.
Subpart—Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13.533~37 Formal regulatory
and/or statutory requirements; 13.533—45
Maintain records; 13.533-75 Warranties.
Subpart—Misrepresenting Oneself and
Goods—Goods: § 13.1623 Formal
regulatory and statutory requirements;
§ 13.1647 Guarantees; § 13.1760 Terms
and conditions. Subpart—Neglecting,
Unfairly or Deceptively, To Make
Material Disclosure: § 13.1852 Formal
regulatory and statutory requirements;
§ 13.1895 Scientific or other relevant
facts; § 13.1905 Terms and conditions,
(Sec. 6, 38 Stal. 721; 15 U.S.C. 46; interprel or

apply sec. §, 38 Stat. 719, as amended; zec.
110(b), 88 Stat. 2190; 15 U.S.C. 2310)

Carol M. Thomas,

Secretary.

[FR Doc. 78-22811 Filed 7-23-76; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 13

[Docket C-2971)

Fedders Corp.; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission,
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
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agreement requires an Edison, N.J.
manufacturer and distributor of various
products, including split system heat
pumps, to offer, without charge, a
replacement defrost cycle switch to all
current owners of split system heat
pumps manufactured by Fedders
between November, 1975 and June 1,
1978; to extend a full warranty on the
sealed system of the heat pump until
May 1, 1980 to those purchasers who
elect installation of the new defrost
switch®and to reimburse all past or
current owners of the affected heat
pumps for any repair to the sealed
system of the unit for which the owner
has paid. The firm is required to mail
notices to current and past owners of
the affected heat pumps to let them
know about the remedial program, and
advertise the program in national
magazines if a sufficient number of
owners cannot be reached by letters.

pATES: Complaint and order issued June
14, 1979.*

FOR FURTHER INFORMATION CONT.ACTZ
FTC/PE, Robert S. Blacher, Washington,
D.C. 20580. (202) 724-1507.

SUPPLEMENTARY INFORMATION: On
Monday, February 26, 1979, there was
published in the Federal Register, 44 FR
10985, a proposed consent agreement
with analysis In the Matter of Fedders
Corporation, a corporation, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

Comments were filed and considered
by the Commission, The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR 13, are as follows: Subpart-
Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13.533-55 Refunds, rebates
and/or credits; 13.533-75 Warranties.
(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

Carol M. Thomas,

Secretary.

[FR Doc. 79-22800 Filed 7-23-79; 8:45 am|}
BILLING CODE 6750-01-M

* Copies of the Complaint and Decision and
Order are filed with the original document.

16 CFR Part 13
[Docket C~2973]

Madison Mobile-Modular Homes, Inc.;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, requires
an Ontario, Calif. manufacturer and
seller of mobile homes to cease failing to
properly designate its written
warranties; disclose in its warranties all
the information required by the
Disclosure Rule, 16 CFR 701 (1977); and
note in its warranty registration cards
that warranty coverage or performance
is not conditioned on the return of the
cards, The firm is further required to
notify purchasers of its mobile homes
manufactured after July 4, 1975 of their
implied warranty rights; and make
available to these consumers all the
relief provided under applicable state
laws. Additionally, the order restrains
the firm for four years from raising any
defenses relating to the disclaimer of
implied warranties in suits brought by
affected purchasers.

DATES: Complaint and order issued June
21,1979.*

FOR FURTHER INFORMATION CONTACT:
FTC/PR, Barbara Rowan, Washington,
D.C., 20580. (202) 523-1642,
SUPPLEMENTARY INFORMATION: On
Monday, April 16, 1979, there was
published in the Federal Register, 44 FR
22491, a proposed consent agreement
with analysis In the Matter of Madison
Mobile-Modular Homes, Inc., for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist, as set forth in
the proposed cénsent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR 13, are as follows: Subpart-
Advertising Falsely or Misleadingly:

§ 13.70 Fictitious or misleading
guarantees; § 13.73 Formal regulatory
and statutory requirements; § 13.205

* Copies of the Complaint and Decision and
Order are filed with the original document.

Scientific or other relevant facts;

§ 13.260 Terms and conditions. Subpart-
Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13.533-37 Formal regulatory
and/or statutory requirements; 13.533-45
Maintain records; 13.533-75 Warranties.
Subpart-Misrepresenting Oneself and
Goods—Goods: § 13.1623 Formal
regulatory and statutory requirements;

§ 13.1847 Guarantees; § 13.1760 Terms

‘and conditions. Subpart-Neglecting,

Unfairly or Deceptively, To Make
Material Disclosure: § 13.1852 Formal
regulatory and statutory requirements:
§ 13.1895 Scientific or other relevant
facts; § 13.1905 Terms and conditions.
(Sec. 8, 38 Stat. 721; 15 U.S.C. 48; inlerpre! or
apply sec. 5, 38 Stat. 719, as amended; sec.
110(b), 88 Stat. 2190; 15 U.S.C. 2310)

Carol M, Thomas,

Secretary.

IFR Doc. 79-22810 Filed 7-23-79: 8:45 am)

BILLING CODE 6750-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 249
[Release No. 34-15979]

Requests for Confidential Treatment
of Information Filed by Institutional
Investment Managers

Correction

In FR Doc. 79-20888 appearing at page
39386 in the issue for Friday, July 6, 1979,
on page 39387, in the fifth line of
paragraph d, delete the first “of".

BILLING CODE 1505-01-M

17 CFR Parts 270 and 274

Exemption of Acquisition of Securities
During the Existence of Underwriting
Syndicate; Revision of Rule and

_Amendment of Form

Correction

In FR Doc. 79-19199 appearing at page
36152 in the issue for Wednesday, June
20, 1979, on page 36153, second column,
third line of the Footnote, remove the
word “not".

BILLING CODE 1505-01-M
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DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

20 CFR Part 416

[Reg. No. 16]

Supplemental Security Income (SSI)
Program; Valuing Resources on the
Basis of Equity and Increasing
Maximum Vaiues on Certain Exciuded
Resources

AGENCY: Social Security Administration,
HEW.

ACTION: Final rule.

suMMARY: These regulations change the
way we evaluate resources under the
Supplemental Security Income (SSI)
program. Instead of evaluating property
(other than an automobile) by its current
market value we use its equity value,
i.e., current market value less
encumbrances. The regulations also
increase the maximum value of
household goods, personal effects and
an automobile before these items are
counted in determining whether persons
meet the statutory resource limit. One
automobile is excluded if it meets
certain use requirements or to the extent
that its current market value does not
exceed $4,500, but any excess over
$4,500 is counted. Any other automobile
is counted at its equity value.

EFFECTIVE DATE: All of these regulations
will be effective beginning with
November 1, 1979. However, we are
giving § 416.1218, Exclusion of the
automobile, interim effect and providing
an additional period for public comment
because this section has been changed
from the NPRM as a result of comments
received. Any additional comments
must be received on or before
September 24, 1979.

ADDRESSES: Written comments may be
submitted to the Commissioner of Social
. Security, Department of Health,
Education, and Welfare, P.O. Box 1585,
Baltimore, Maryland 21203,

FOR FURTHER INFORMATION CONTACT:
Henry D. Lerner, Legal Assistant, Office
of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235,
telephone (301) 584-7414.

SUPPLEMENTAL INFORMATION:
Prior Publications

Under the Social Security Act, a
person whose resources exceed $1,500
and a couple whose resources exceed
$2,250 may not be eligible for SSI
benefits. The Act further provides that
in determining resources there shall be
excluded "household goods, personal

effects, and an automobile, to the extent
that their total value does not exceed
such amount as the Secretary
determines to be reasonable."”

In the past, SSA has evaluated these
resources under the SSI program on the
basis of current market value and SSA
regulations currently reflect that policy.
The Secretary reviewed the policy and
on May 2, 1978, published a Notice of
Proposed Rulemaking in the Federal
Register (43 FR 18698) changing the
basis of evaluating resources from
current market value to equity value.

On April 28, 1978, a Notice of
Proposed Rulemaking was published in
the Federal Register (43 FR 18206)
increasing the value of houshold goods
and personal effects and an automobile
that a person may have before they are
counted toward the statutory resource
limit. The excluded amount for
household goods and personal effects
was increased from $1,500 to $2,000,
with any excess value counted toward
the statutory resource limit. Similarly,
the excluded amount for an automobile
was increased from $1,200 to $2,000.
These increases were proposed to allow
for inflation.

Since both NPRMs amend the same
sections of the regulations, the final
rules are combined for publication at the
same time.

Comments on Prior Publications

(1) Views were expressed by a
welfare policy and law organization
regarding SSA's rulemaking procedure.
The commenter stated that past
proposed rules have been given interim
effect and suggested that we give equal
treatment to these proposed rules.

The Administrative Procedure Act
(APA) requires publication of an NPRM
in the Federal Register. Although the
statute makes an exception for matters
relating to benefits, the Department of
Health, Education, and Welfare has
committed itself to observe the APA
requirements on rulemaking even in its
benefit programs, Under the APA we
can make an exception to publishing an
NPRM if it is impracticable,
unnecessary, or contrary to public
interest. We believe that the two prior
NPRMs proposed important changes in
policy and, therefore, an opportunity for
public comment was useful.

(2) The welfare policy and law
organization also stated that it believed
the following published statement in the
NPRM of May 2, 1978 was incorrect:

However, regulations pertaining to
resources for purposes of the aid to families
with dependent children (AFDC) program
permit each State to decide whether to use

current market value or equity value in
evaluating resources for AFDC.

We agreed that this statement was
inaccurate and we deleted it through a
correction notice published in the
Federal Register on March 28, 1979 (44
FR 18053).

(3] Several commenters felt that there
was inequity in the proposed rules to
increase the maximum value of the
automobile before it would be counted
as a resource. They stated that people
who own automobiles and homes
appear to have an advantage over those
who do not. These commenters
suggested that the maximum value on
household goods and personal effects
should be raised for those people who
do not own automobiles and homes.

The Social Security Act provides that
the value of household goods, personal
effects, and an automobile is to be
excluded from resources to the extent
that the Secretary determines to be
reasonable. Current regulations and
these regulations both provide for
establishing limits on resources by
category, that is, for household goods,
and personal effects and for an
automobile. For these categories, we
have set limits which we consider
consistent, with the purpose of the SSI
program, to enable the aged, blind and
disabled persons to meet their
subsistence needs. We have not
established limits for the value of a
home since the law requires that the
total value of a home is to be excluded
from resources. We have also concluded
that there are special circumstances
which justify entirely excluding an
automobile. For example, if the
automobile is needed for employment or
medical treatment or if it has been
modified for use by a handicapped
person, we will exclude it without
regard to its value. Similarly, we
exclude the total value of certain
household goods and personal effects.
For example, we totally exclude items
that are necessary because of a person’s
physical condition and which are not
used by others in the household.

We believe that the commenters®
suggestion would not be consistent with
the purpose of the SSI program.
Increasing the value of an exclusion of
one kind of resource simply because an
exclusion for another kind of resource is
not taken advantage of would permit a
person to have more resources of a
particular kind than the person would
otherwise need for subsistence.
Therefore, we are not adopting the
commenters' suggested change.

(4) Several commenters suggested that
the reasonable values of household
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goods, personal effects, and the
automobile be increased yearly to keep
pace with inflation.

The purpose of updating the limits of
household goods; personal effects, and
the automabile in these regulations is an
attempt to maintain these limits in the
same relative position to the economy
as they were at the start of the SSI
program in January 1974. We intend to
reassess the limits periodically in light
of inflation (and any other pertinent
factors). We will consider updating the
limits if warranted on the basis of these
reassessments,

{5) Several commenters felt that the
proposed amounts of $2,000 for the
reasonable values of household goods,
personal effects, and the automobile are
insufficient because the amounts were
based on 1976 information and do not
keep up with current inflation.

While the increase in values reflect
increased prices only for the period from
April 1972 to June 1978, as indicated, we
will consider updating the dollar limits
in the future to reflect inflation after
June 1976.

(6) Other commenters asked whether
the proposed amendments have
retroactive or prospective effect. These
amendments will have prospective
effect. Both the program and
administrative costs involved in making
these rules retroactive would be
extremely high. In order to identify
persons affected by a change in rules, all
cases which were disallowed for a
particular factor of eligibility (e.g.,
excess resources) would have to be
identified, contacted and screened out,
or processed. These rules will be
effective the first day of the month
following the expiration of 90 days after
publication in the Federal Register (For
example, if the rules are published July
25, 1979, the effective date will be
November 1, 1979.) Time is needed to
prepare, print, and distribute
instructions to 1,200 field offices where
these regulations will be implemented.

(7) One commenter asked that a
standard concerning automobiles which
Congress has written into the Food
Stamp Act of 1977 be applied to the SSI
program. The commenter suggests we
count the amount by which the market
value of an automobile exceeds $4,500.
We are modifying our policy to
incorporate this suggestion. We will
exclude one automobile, regardless of
value, if it meets certain use
requirements, or to the extent that its
current market value does not exceed
$4,500, If the current market value
exceeds $4,500, the excess will be
counted toward the person's [or
couple's) resource limit. Any other

automobile is counted toward the
resource limit at its equity value [unless
it may be excluded under other resource
rules—see § 416.1224(d) regarding
exclusion of an automobile that is
essential for self-support).

Interim Effect for Policy on Valuing the
Automobile

We have changed the policy in
§ 416.1218 for valuing an automobile
from that proposed in the two previous
NPRMs dated April 29, 1978 and May:2,
1978. However, we are not publishing
this change as another NPRM because
(1) we have already announced our
intent to revise the rules for valuing an
automobile in the two earlier NPRMs,
and (2) the change we have made is in
response to public comments.

All of these regulations, including the
rule on the automobile in § 416.1218, will
be effective beginning November 1, 1979.
The rule on the automobile is being
given interim effect because of the
change in policy from that in the
NPRMs. The public will have an
opportunity to comment on this rule for
a period of 60 days following publication
of these regulations, After we evaluate
any comments we receive, we will
publish this policy as a final rule.

(Secs. 1102, 1613(a), 1614(f), and 1631 of the
Social Security Act, as amended; 49 Stat. 647,
as amended, 86 Stal. 1470, as amended, 86
Stat. 1471, and 86 Stat. 1475 (42 U.S.C. 1302,
1382b(a), 1382¢(f), and 1383))
(Catalog of Federal Domestic Assistance
Program No. 13.807, Supplemental Security
Income Program.)

Dated: July 12, 1979,
Stanford G. Ross,
Commissioner of Social Security,

Approved: July 17, 1979.
Joseph A. Califano, Jr.,
Secretary of Health, Education, and Welfare.

Part 416 of Chapter I1I of Title 20 of
the Code of Federal Regulations is
amended as follows:

1. Section 416.1201 is amended by
revising paragraphs (b) and (c) to read
as follows:

§416.1201 Resources; general,

(b) Liquid resources; defined. Liquid
resources are those assets that are in
cash or are financial instruments which
are convertible to cash. Liquid resources
include cash on hand, cash in savings
accounts or checking accounts, stocks,
bonds, mutual fund shares, promissory
notes, mortgages, and similar properties,
Liquid resources, other than cash, are
evaluated according to their equity
value.

(c) Nonliquid resources; defined. (1)
Nonliquid resources include all other
properties. the term includes both real
and personal property. Nonliguid
resources are evalgated according to
their equity value except as otherwise
provided. (See § 416.1218 for treatment
of automobiles.)

(2) For purposes of this Subpart L, the
“equity value" of an item is defined as:

(i) The price that item can reasonably
be expected to sell for on the open
market in the particular geographic area
involved; minus

(ii) Any encumbrances.

2. Paragraph (b) of § 416.1216 is
revised to read as follows:

§416.1216 Exclusion of household goods
and personal effects.

- - - - -

(b) Limitation on household goods and
personal effects. In determining the
resources of an individual (and spouse,
if any), household goods and personal
effects are excluded if their total equity
value is $2,000 or less. If the total equity
value of household goods and personal
effects is in excess of $2,000, the excess
is counted against the resource
limitation.

3. In § 416.1218, paragraph (d) is
revoked and paragraphs (b) and (c) are
revised to read as follows:

§416.1218 Exclusion of the automobile.

L - - - -

(b) Limitation on automobiles. In
determining the resources of an
individual (and spouse, if any),
automobiles are excluded or counted as
follows:

(1) Total exclusion. One automobile is
totally excluded regardless of its value
if, for the individual or a member of the
individual's household—

(i) It is necessary for employment;

(ii) It is necessary for the medical
treatment of a specific or regular
medical problem; or

(iii) It is modified for operation by or
transportation of a handicapped person.

(2) Exclusion to $4.500 of the market
value, If no automobile is excluded
under paragraph (b)(1) of this section,
one automobile is excluded from
counting as a resource to the extent its
current market value does not exceed
$4,500. If the market value of the
automobile exceeds $4,500, the excess is
counted against the resource limit,

(3) Other automobiles. Any other
automobiles are treated as nonliguid
resources and counted to the extent of
their equity value (see § 416.1201(c))
against the resource limit. However, see
§ 416.1224(d).
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(c) Current market value. The “current
market value" of an automobile is the
average price an automobile of that
particular year, make, model, and
condition will sell for on the open
market (to a private individual) in the
particular geographic area involved.
|FR Doc. 79-22818 Filed 7-23-79: 8:45 am]

BILLING CODE 4110-07-M

Food and Drug Administration
21 CFR Part 520
[Docket No. 79N-0211]

Oral Dosage Form New Animal Drugs
Not Subject to Certification:
Sulfamethoxypyridazine Tablets
AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: This document amends the
animal drug regulation for
sulfamethoxypyridazine tablets to
indicate those conditions of use for
which approvals for identical products
need not include certain types of
efficacy data. These conditions of use
were classified as probably effective as
a result of a National Academy of
Sciences/National Research Council
(NAS/NRC), Drug Efficacy Study Group
evaluation of the product. In lieu of
certain efficacy data, approval may
require submission of bioequivalence or
similar data. An earlier Federal Register
publication has reflected this product's
compliance with the conclusions of the
review.

EFFECTIVE DATE: July 24, 1979.

FOR FURTHER INFORMATION CONTACT:
Donald A. Gable, Bureau of Veterinary
Medicine (HFV-100), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301-443~
4313.

SUPPLEMENTARY INFORMATION: The
NAS/NRC review of this product was
published in the Federal Register of
October 17, 1969 (34 FR 16636). In that
document, the Academy concluded, and
Food and Drug Administration (FDA)
concurred, that the product was
probably effective for the treatment of
bacterial infections in the genitourinary
respiratory and gastrointestinal systems
of dogs and cats.

That announcement was issued to
inform holders of new animal drug
applications (NADA's) of the findings of
the Academy and the agency, and to
inform all interested persons that such
articles could be marketed if they were
the subject of approved NADA's and

otherwise complied with the
requirements of the Federal Food, Drug,
and Cosmetic Act.

The Parke, Davis & Co., Joseph
Campau Avenue at the River, Detroit,
MI 48232, responded to the notice by
submitting a supplemental NADA (12-
821V) providing current information
covering manufacturing and controls
and revising the labeling for the safe
and effective use of the product in
treating infections in dogs and cats. A
regulation was published in the Federal
Register of September 21, 1971 (36 FR
18726) setting forth the conditions of
approval of the supplemental NADA.
The regulation reflecting this approval
(21 CFR 135C.41, recodified 21 CFR
520.2300) did not specify those
conditions of use that were NAS/NRC
approved.

This document amends the regulations
to indicate those conditions of use for
which approvals for identical products
need not include certain types of
efficacy data required for approval by
§ 514.111(a)(5)(vi) of the new animal
drug regulations. In lieu of those data,
approval of such products may be
obtained if bioequivalency or similar
data are submitted as suggested in the
guideline for submitting NADA's for
generic drugs reviewed by the NAS/

- NRC. The guideline is available from the

office of the Hearing Clerk (HFA-305),
Rm. 4-65, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Director of the Bureau
of Veterinary Medicine (21 CFR 5.83),
Part 520, is amended in § 520.2300 by
adding after paragraph (d) (1), (2), and
(3) the footnote reference “1" and by
adding at the end of the section the
footnote to read as follows:

§ 520.2300 Sulfamethoxypyridazine
tablets.

(d) Conditions of use. (1) * * *!

(2) ST IR o

(3) ¥ w2

Effective date. This regulation is
effective July 24, 1979.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

'These conditions are NAS/NRC reviewed and
deemed effective. Applications for these uses need
not include effectiveness data as specified by
§ 514.111 of this chapter. bul may require
bioequivalency and safety information.

Dated: July 17, 1979.
Lester M. Crawford,
Director, Bureau of Veterinary Mediciné.
|FR Doc. 76-22724 Filed 7-23-79, 8:45 am|
BILLING CODE 4110-03-M

21 CFR Part 520
[Docket No. 79N-0216]

Oral Dosage Form New Animal Drugs
Not Subject to Certification; Promazine
Hydrochloride

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: This document amends the
animal drug regulations for promazine
hydrochloride to indicate those
conditions of use for which approvals
for identical products need not include
certain types of efficacy data. These
conditions of use were classified as
probably effective as a result of a
National Academy of Sciences/National
Research Council (NAS/NRC), Drug
Efficacy Study Group evaluation of the
product. In lieu of certain efficacy data,
approval may require submission of
bioequivalence or similar data. An
earlier Federal Register publication has
reflected this product's compliance with
the conclusions of the review.

EFFECTIVE DATE: July 24, 1979.

FCR FURTHER INFORMATION CONTACT:
Donald A. Gable, Bureau of Veterinary
Medicine (HFV-100), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
4313,

SUPPLEMENTARY INFORMATION: The
NAS/NRC review of this product was
published in the Federal Register of
November 18, 1969 (34 FR 18394). In that
document, the Academy concluded, and
the Food and Drug Administration
(FDA) concurred, that the product was
probably effective as a tranquilizer for
veterinary use.

That announcement was issued to
inform holders of new animal drug
applications (NADA's) of the findings of
the Academy and the agency, and to
inform all interested persons that such
articles could be marketed if they were
the subject of approved NADA's and
otherwise complied with the
requirements of the Federal Food, Drug,
and Cosmetic Act.

Fort Dodge Laboratories, Fort Dodge,
IA 50501, responded to the notice by
submitting a supplemental NADA (12—
656V) providing current information
covering manufacturing and controls
and revising the labeling for the safe
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and effective use of the product as a
tranquilizer for horses. The
supplemental application was approved
by regulation issued in the Federal
Register of April 29, 1974 (39 FR 14943).
The regulation reflecting this approval
as an amendment to (21 CFR 135¢.29,
recodified 21 CFR 520.1962) did not
specify those conditions of use that
were NAS/NRC approved.

This document amends the regulations
to indicate those conditions of use for
which approvals for identical products
need not include certain types of
efficacy data required for approval by
§ 514.111(a)(5)(vi) of the animal drug
regulations. In lieu of those data,
approval of such products may be
obtained if bio-equivalency or similar
data are submitted as suggested in the
guideline for submitting NADA's for
generic drugs reviewed by the NAS/
NRC. The guideline is available from the
office of the Hearing Clerk (HFA-305),
Rm. 4-65, Food and Drug
. Administration, 5600 Fishers Lane,
Rockville, MD 20857.

§520.1962 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Director of the Bureau
of Veterinary Medicine (21 CFR 5.83),
Part 520, is amended in § 520.1962 by
adding after paragraph (a)(5)(i), (ii) and
(iii) the footnote reference “1.”

Effective date. This regulation shall be
effective July 24, 1979.

(Sec. 512(i), 82 Stat. 347 [21 U.S.C. 360b(i}])

Dated: July 17, 1979,

Lester M. Crawford,

Director, Bureau of Veterinary Medicine.
[FR Dog. 78-22725 Filed 7-23-79: 8:45 aim]

BILLING CODE 4110-03-M

21 CFR Part 522
[Docket No. 79N-0226]

Implantation or Injectable New Animal
Drugs Not Subject to Certification:
Promazine Hydrochloride Injection
AGENCY: Food and Drug Administration.
AcCTION: Final rule.

sumMARY: This document amends the
animal drug regulations for promazine
hydrochloride injection to indicate those
conditions of use for which approvals
for identical products need not include
certain types of efficacy data. These
conditions of use were classified as
probably effective as a result ofa

National Academy of Sciences/National
Research Council (NAS/NRC), Drug
Efficacy Study Group evaluation of the
product. In lieu of certain efficacy data,
approval may require submission of
bioequivalence or similar data. Earlier
Federal Register publications have
reflected this product's compliance with
the conclusions of the review.

EFFECTIVE DATE: July 24, 1979.

FOR FURTHER INFORMATION CONTACT:
Donald A. Gable, Bureau of Veterinary
Medicine (HFV-100), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301—443-
4313.

SUPPLEMENTARY INFORMATION: The
NAS/NRC review of this product was
published in the Federal Register of
November 18, 1969 (34 FR 18394). In that
document, the Academy concluded, and
the Food and Drug Administration
(FDA) concurred, that the product was
probably effective as a tranquilizer for
veterinary use.

The announcement was issued to
inform holders of new animal drug
applications (NADA's) of the findings of
the Academy and the agency, and to
inform all interested persons that such
articles could be marketed if they were
the subject of approved NADA's and
otherwise complied with the
requirements of the Federal Food, Drug,
and Cosmetic Act.

Fort Dodge Laboratories, Fort Dodge,
1A 50501, and Wyeth Laboratories,
Division of American Home Products
Corp., P.O. Box 8299, Philadelphia, PA
19101, responded to the notice by
submitting supplemental NADA's (11-
241V and 10-782V, respectively)
providing current information covering
manufacturing and controls and revising
the labeling for the safe and effective
use of the product as a tranquilizer for
horses, dogs, and cats. The
supplemental NADA 10-782V was
approved by a regulation issued in the
Federal Register of August 3, 1973 (38 FR
20821), The regulation reflecting this
approval established a new section (21
CFR 135b.80, recodified 21 CFR
522.1962). Supplemental NADA 11-241V
was approved by publication of an
amendment to § 522.1962 in the Federal
Register of January 20, 1976 (41 FR 2821).
The section at present does not specify
those conditions of use that were NAS/
NRC approved.

This document amends the regulations
to indicate those conditions of use for
which approvals for identical products
need not include certain types of
efficacy data required for approval by
§ 514.111(a)(5){vi) of the animal drug

regulations. In lieu of those data,
approval of such products may be
obtained if bioequivalency or similar
data are submitted as suggested in the
guideline for submitting NADA's for
generic drugs reviewed by the NAS/
NRC. The guideline is available from the
office of the Hearing Clerk (HFA-305),
Rm. 4-65, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857,

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Director of the Bureau
of Veterinary Medicine (21 CFR 5.83),
Part 522 is amended in § 522.1962 by
adding after paragraph (D)(1)(i) and (ii),
(2), (3), and (4) the footnote reference “"
and by adding at the end of the section
the footnote to read as follows:

§ 522.1962 Promazine hydrochloride
injection.
(d) Conditions of use. (1){i) * * **
(“) * » %1
2 e )
3 & a1
4) . * =)
Effective date. This regulation shall be
effective July 24, 1979.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i}))
Dated: July 17, 1879.
Lester M. Crawford,
Director, Bureau of Veterinary Medicine.
{FR Doc. 78-22726 Filed 7-23-7%; 845 am]
BILLING CODE 4110-03-M

21 CFR Part 524
[Docket No. 79N-0224]

Ophthalmic and Topical Dosage Form
New Animal Drugs Not Subject to
Certification: Flurandrenolide With
Neomycin Sulfate Ointment

AGENCY: Food and Drug Administration.
AcTiON: Final rule.

sumMMARY: This document amends the
animal drug regulations for
flurandrenolide with neomycin sulfate
ointment to indicate those conditions of
use for which approvals for identical
products need not include certain types

' These conditions are NAS/NRC reviewed and
deemed effective. Applications for these uses need
not include effectiveness data as specified by
§ 514111 of this chapter, but may require
bicequivalency and safety information.
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of efficacy data. These conditions of use
were classified as probably effective as
a result of a National Academy of
Sciencies/National Research Council
(NAS/NRC), Drug Efficacy Study Group
evaluation of the product. In lieu of
certain efficacy data, approval may
require submission of bioequivalence or
similar data. An earlier Federal Register
publication has reflected this product's
compliance with the conclusions of the
review.

EFFECTIVE DATE: July 24, 1979.

FOR FURTHER INFORMATION CONTACT:
Donald A. Gable, Bureau of Veterinary
Medicine (HFV-100), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
4313.

SUPPLEMENTARY INFORMATION: The
NAS/NRC review of this product was
published in the Federal Register of July
22,1970 (35 FR 11714). In that document,
the Academy concluded, and the Food
and Drug Administration (FDA)
concurred, that the product was
probably effective as a topical cintment
for dermatological use on dogs.

That annoucement was issued to
inform holders of new animal drug
applications (NADA's) of the findings of
the Academy and the agency, and to
inform all interested persons that such
articles could be marketed if they were
the subject of approved NADA's and
otherwise complied with the
requirements of the Federal Food, Drug,
and Cosmetic Act.

Elanco Products Co., A Division of Eli
Lilly & Co., 740 South Alabama St.,
Indianapolis, IN 46208, responded to the
notice by submitting a supplemental
NADA (13-133V) providing current
information covering manufacturing and
controls and revising the labeling for the
safe and effective use of the ointment on
dogs. The supplemental application was
approved by regulation issued in the
Federal Register of November 1, 1974 (39
FR 38644). The regulation reflecting this
approval (21 CFR 135a.17, recodified 21
CFR 524.1000) did not specify those
conditons of use that were NAS/NRC
approved.

This document amends the regulations
to indicate those conditions of use for
which approvals for identical products
need not include certain types of
efficacy data required for approval by
§ 514.111(a)(5)(vi) of the animal drug
regulations. In lieu of those data,
approval of such products may be
obtained if bioequivalency or similar
data are submitted as suggested in the
guideline for submitting NADA's for
generic drugs reviewed by the NAS/

NRC. The guideline is available from the
office of the Hearing Clerk (HFA-305),
Rm 4-65, Food and Drug

Administration, 5600 Fishers Lane,
Rockville, MD 20857.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Director of the Bureau
of Veterinary Medicine (21 CFR 5.83),
Part 524 is amended in § 524.1000 by
adding after paragraph (c)(1) and (2) the
footnote reference 1" and by adding at
the end of the section the footnote to
read as follows:

§ 524.1000 Flurandrenolide with neomycin
sulfate ointment.

* . * * .

(c) Conditions of use. (1) * * “
(2) . w1

Effective date. This regulation is
effective July 24, 1979.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i}))
Dated: July 17, 1979.
Lester M. Crawford
Director, Bureau of Veterinary Medicine.
{FR Doc. 7922723 Filed 7-23-79; 8:45 am|
BILLING CODE 4110-03-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1,7
[T.D. 7634]

Income Tax; Expenditures To Remove
Architectural and Transportation
Barriers to Handicapped and Eiderly

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Adoption of final regulations

and deletion of temporary regulations.

SuMMARY: This document provides final
regulations (and deletes temporary
regulations) relating to expenditures to
remove architectural and transportation
barriers to the handicapped and elderly.
Changes to the applicable law were
made by the Tax Reform Act of 1976.
These regulations may affect taxpayers
who make expenditures to remove
architectural and transportation barriers
to the handicapped or elderly and
provide taxpayers with the guidance
needed to comply with the law,
EFFECTIVE DATE: The adoption of final
regulations and the deletion of

' These conditions sre NAS/NRC reviewed and
deemed effective. Applications for these uses need
not include effectiveness data as specified by
§ 154.111 of this chapter, but may require
bioequivalency and safety information.

temporary regulations are effective for
taxable years beginning after December
31, 1976.

FOR FURTHER INFORMATION CONTACT:
John M. Coulter, Jr., of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224 (Attention:
CC:LR:T) (202-566—4473).

SUPPLEMENTARY INFORMATION:
Background

On April 4, 1977, the Federal Register
published Treasury Decision 7477
containing temporary income tax
regulations under part VI of subchapter
B of chapter 1 of the Internal Revenue
Code of 1954 (42 FR 17870). Those
amendments conformed the Temporary
Income Tax Regulations under the Tax
Reform Act of 1976 (26 CFR Part 7) to
section 2122 of the Tax Reform Ac! of
1976 (90 Stat. 1914). In addition, the
temporary regulations promulgated in
that document were proposed to be
prescribed as final Income Tax
Regulations (26 CFR Part 1) under
section 190 of the Internal Revenue
Code of 1954. On June 21, 1977, a public
hearing was held with respect to the
proposed amendments. After
consideration of all comments regarding
the proposed amendments, those
amendments are adopled by this
Treasury decision without change: In
addition, this Treasury decision deletes
the Temporary Regulations under the
Tax Reform Act of 1976 under Code
section 190.

Explanation of Provisions

Section 2122 of the Tax Reform Act of
1976 added section 190 to the Code.
Section 190 provides that a taxpayer
may elect to deduct certain amounts
paid or incurred by him in any taxable
year beginning after December 31, 1976,
and before January 1, 1980, for qualified
architectural and transportation barrier
removal expenses. The deduction is
allowed for certain expenses for the
purpose of making any facility, or public
transportation vehicle, owned or leased
by the taxpayer for use in connection
with his trade or business more
accessible to, or usable by, handicapped
or elderly individuals.

To qualify for the deduction, section
190 provides that the taxpayer must
establish that the removal of a barrier
meets standards promulgated by the
Secretary of the Treasury or his delegate
with the concurrence of the
Architectural and Transportation
Barriers Compliance Board and set forth
in regulations. The standards so
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required were initially prescribed in
Temporary Regulations under the Tax
Reform Act of 1976 (26 CFR Part 7). The
final regulations contained in this
document prescribe standards identical
to those set forth in the temporary
regulations. The final regulations
provide that gualified expenses include
only expenses specifically attributable
to the removal of an existing
architectural or transportation barrier.
These expenses do not include any part
of an expense in connection with the
construction or comprehensive
renovation of a facility or public
transportation vehicle or the normal
replacement of depreciable property.
The amount deductible under section
190 for any taxable year is limited to
$25,000. Under the final regulations, the
maximum deduction for a taxpayer
(including an affiliated group of
corporations filing a consolidated
return) for any taxable year is $25,000.
The $25,000 limitation applies to a
partnership and to each partner. The
regulations further provide that
expenditures for a taxable year in
excess of this amount are to be treated
as capital expenditures and constitute
adjustments to basis under section
1016{a). A special rule applies where a
partner's expenditures exceed $25,000.

Comments on Proposed Regulations

Comments were submitted objecting
to the provisions of proposed § 1.190-
2{b)(1) limiting expenditures which
qualify for the section 190 deduction to
expenses specifically attributable to the
removal of an existing architectural or
transportation barrier and excluding
expenses paid or incurred in connection
with the censtruction or comprehensive
renovation of a facility or public
transportation vehicle. To provide by
regulation that a barrier may be
removed in connection with new
construction or comprehensive
renovation would be inconsistent with
the clear meaning of the statutory
language and with the legislative history
of the provision.

Other comments suggested that the
list of standards for qualifying
expenditures, contained in § 7.190-2(b)
(2) through (21), should be expanded so
that fewer barrier removals would be
required to meet the more general
standards of subparagraph (22) of
§ 7.190-2(b). However, we believe that
the specifically approved standards
should be limited at this time to those
enumerated in § 7.190-2(b) (2) through
(21), which are based in large measure
on standards established by the
American National Standards Institute,
Inc.

Statutory Concurrence

The Architectural and Transportation
Barriers Compliance Board has
concurred in the standards set forth in
these regulations.

Drafting Information

The principal author of this regulation
was John M. Coulter, Jr., of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

Additional Information

The regulations adopted by this
Treasury decision impose no new
reporting burdens or recordkeeping
requirements. The principal effect of
these final regulations is to provide
guidance as to the deductibility of
expenditures to remove architectural
and transportation barriers to the
handicapped and elderly. The Treasury
Department will review these
regulations from time to time in light of
comments received from offices within
the Treasury Department and Internal
Revenue Service or from the public.

Adoption of amendments to the
regulations

Accordingly, the regulations proposed
to be prescribed as final Income Tax
Regulations (26 CFR Part 1) under
section 190 of the Internal Revenue
Code of 1954 are adopted. In addition,
the portion of the Temporary Income
Tax Regulations under the Tax Reform
Act of 1976 issued under section 190 of
the Internal Revenue Code of 1954 (26
CFR 7.190-1 through 7.190-3) are
deleted.

This Treasury decision is issued under
the authority contained in sections 190
and 7805 of the Internal Revenue Code
of 1954 (90 Stat. 1914 and 68A Stat. 817;
26 U.S.C. 190 and 7805).

Jerome Kurtz,
Commissioner of Internal Revenue.

Approved: july 8, 1979.

Donald C. Lubick,
Assistant Secretary of the Treasury,

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1853

§ 1.190-1 Expenditures to remove
architectural and transportation barriers to
the handicapped and elderly.

(a) In general. Under section 190 of
the Internal Revenue Code of 1954, a

taxpayer may elect, in the manner
provided in § 1.190-3 of this chapter, to
deduct certain amounts paid or incurred
by him in any taxable year beginning
after December 31, 1976, and before
January 1, 1980, for qualified
architectural and transportation barrier
removal expenses (as defined in § 1.190-
2{b) of this chapter). In the case of a
partnership, the election shall be made
by the partnership. The election applies
to expenditures paid or incurred during
the taxable year which {(but for the
election) are chargeable to capital
account.

(b) Limitation. The maximum
deduction for a taxpayer (including an
affiliated group of corporations filing a
consolidated return) for any taxable
year is $25,000. The $25,000 limitation
applies to a partnership and to each
partner. Expenditures paid or incurred
in a taxable year in excess of the
amount deductible under section 190 for
such taxable year are capital
expenditures and are adjustments to
basis under section 1016(a). A partner
must combine his distributive share of
the partnership’s deductible
expenditures (after application of the
$25,000 limitation at the partnership
level) with that partner's distributive
share of deductible expenditures from
any other partnership plus that partner's
own section 190 expenditures, if any (if
he makes the election with respect to his
own expenditures), and apply the
partner’s $25,000 limitation to the
combined total to determine the
aggregate amount deductible by that
partner. In so doing, the partner may
allocate the partner’s $25,000 limitation
among the pariner's own section 190
expenditures and the partner's
distributive share of partnership
deductible expenditures in any manner.
If such allocation results in all or a
portion of the partner's distributive
share of a partnership's deductible
expenditures not being an allowable
deduction by the partner, the
partnership may capitalize such
unallowable portion by an appropriate
adjustment to the basis of the relevant
partnership property under section 1016.
For purposes of adjustments to the basis
of properties held by a partnership,
however, it shall be presumed that each
partner's distributive share of
partnership deductible expenditures
(after application of the $25,000
limitation at the partnership level) was
allowable in full to the partoer. This
presumption can be rebutted only by
clear and convincing evidence that all or
any portion of a partner’s distributive
share of the partnership section 190
deduction was not allowable as a
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deduction to the partner because it
exceeded that partner's $25,000
limitation as allocated by him. For
example; suppose for 1978 A's
distributive share of the ABC
partnership’s deductible section 180
expenditures (after application of the
$25,000 limitation at the partnership
level) is $15,000. A alsc made section
190 expenditures of $20,000 in 1978
which he elects to deduct. A allocates
$10,000 of his $25,000 limitation to his
distributive share of the ABC :
expenditures and $15,000 to his own
expenditures. A may capitalize the
excess $5,000 of his own expenditures.
In addition, if ABC'obtains from A
evidence which meets the requisite
burden of proof, it may capitalize the
$5,000 of A's distributive share which is
not allowable as a deduction to A.

§ 1.190-2 Definitions.

For purposes of section'190 and the
regulations thereunder—

(a) Architectural and transportation
barrier removal expenses. The term
“architectural and transportation barrier
removal expenses” means expenditures
for the purpose of making any facility, or
public transportation vehicle, owned or
leased by the taxpayer for use in
connection with his trade or business
more accessible to, orusable by,
handicapped individuals or elderly
individuals. For purposes of this
section— 2

(1) The term “facility” means all or
any portion of buildings, structures,
equipment, roads, walks, parking lots, or
similar real or personal property.

(2) The term “public transportation
vehicle” means a vehicle, such as a bus,
a railroad car, or other conveyance,
which provides to the public general or
special transportation service (including
such service rendered to the customers
of a taxpayer who is not in the trade or
business-of rendering transportation
services).

(3) The term “handicapped individual
means any individual who has—

(i) A physical or mental disability
(including, but not limited to, blindness
or deafness) which for such individual
constitutes or results in a functional
limitation to employment, or

(i) A physical or mental impairment
(including, but not limited to, a sight or
hearing impairment) which substantially
limits one or more of such individual's
major life activities, such as performing
manual tasks, walking, speaking;
breathing, learning, or working.

{4) The term “elderly individual”
means an individual age 65 or over.

(b) Qualified architectual and
transportation barrier removal

~

expense—(1) In general. The lerm
“qualified architectural and
transportation barrier removal expense”
means an architectural or transportation
barrier removal expense (as defined in
paragraph (a) of this section) with
respect to which the taxpayer
establishes, to the satisfaction of the
Commissioner or his delegate, that the
resulting removal of any such barrier
conforms a facility or public
transportation vehicle to all the
requirements set forth in one or more of
paragraphs (b) (2) through (22) of this
section or in one or more of the
subdivisions of paragraph (b) (20] or
(21): Such term includes only expenses
specifically attributable to the removal
of an existing architectural or
transportation barrier. It does not
include any part of any expense paid or
incurred in connection with the
construction or comprehensive
renovation of a facility or public
transportation vehicle or the normal
replacement of depreciable property.
Such term may include expenses of
construction, as, for example, the
construetion of a ramp to remove the
barrier posed for wheelchair users by
steps. Major portions of the standards
set forth in this paragraph were adapted
from “American National Standard
Specifications for Making Buildings and
Facilities Accessible to, and Usable by,
the Physically Handicapped™ (1971}, the
copyright for which is held by the
American National Standards Institute,
1430 Broadway, New York, New York
10018. '

(2) Grading. The grading of ground,
even contrary to existing topography,
shall attain a level with a normal
entrance to make a facility accessible to
individuals with physical disabilities.

(38) Walks. (i) A public walk shall be
at least 48 inches wide and shall have a
gradient not greater than 5 percent. A
walk of maximum or near maximum
grade and of considerable length shall
have level areas at regular intervals, A
walk or driveway shall have a nonslip
surface,

(i) A walk shall be of a continuing
common surface and shall not be
interrupted by steps or abrupt changes
in level.

(iii) Where a walk crosses a walk, a
driveway, or a parking lot, they shall
blend to a common level. However, the
preceding sentence does not require the
elimination of those curbs which are a
safety feature for the handicapped,
particularly the blind.

(iv) An inclined walk shall have a
level platform at the top and at the
bottom. If a door swings out onto the
platform toward the walk, such platform

shall be at least 5 feet deep and 5 feet
wide. If a door does not swing onto the
platform or toward the walk, such
platform shall be at least 3 feet deep and
5 feet wide. A platform shall extend at
least 1 foot beyond the strike jamb side
of any doorway.

(4) Parking lots. (i), At least one
parking space that is accessible and
approximate to a facility shall be set
aside and identified for use by the
handicapped.

(ii) A parking space shall be open on
one side.to allow room for individuals in
wheelchairs and individuals on braces
or crutches to get in.and out of an
automobile onto a level surface which is
suitable for wheeling and walking.

(iii) A parking space for the
handicapped. when placed between two
conventional diagonal or head-on
parking spaces, shall be-at least.12 feet
wide.

(iv) A parking space shall be
positioned so that individuals in
wheelchairs and individuals on braces
or crutches need not wheel or walk
behind parked cars.

(5) Ramps. (i) A ramp shall nothave a
slope greater than 1 inch rise in 12
inches.

{ii} A ramp shall have at least one
handrail that is 32 inches in height,
measured from the surface of the ramp,
that is smooth; and that extends 1 foot
beyond the top and bettom of the ramp.
However, the preceding sentence does
not require a handrail extension which
is itself a hazard.

(iii) A ramp shall have a nonslip
surface.

(iv) A ramp shall have a level
platform at the top and at the bottom. If
a door swings out onto the platform or
toward the ramp; such platform shall be
at least 5 feet deep and 5 feet wide. If a
door does not swing onto the platform or
toward the ramp, such platform shall be
at least 3 feet deep and & feet wide: A
platform shall extend at least 1 foot
beyond the strike jamb side of any
doorway.

(v) A ramp'shall have level platforms
at not more than 30-foot intervals and at
any tum.

(vi) A curb ramp shall be provided at
an intersection. The curb ramp shall not
be less than 4 feet wide; it shall not have
a slope greater than 1 inch rise in 12
inches. The transition between the twa
surfaces shall be smooth. A curb ramp
shall have a nonslip surface.

(6) Entrances. A building shall have at
least one primary entrance which is
usable by individuals in wheelchairs
and which is on a level accessible to an
elevator.
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(7) Doors and doorways. (i) A door
shall have a clear opening of no less
than 32 inches and shall be operable by
a single effort.

(ii) The floor on the inside and outside
of a doorway shall be level for a
distance of at least 5 feet from the door
in the direction the door swings and
shall extend at least 1 foot beyond the
strike jamb side of the doorway.

(iii) There shall be no sharp inclines or
abrupt changes in level at a doorway.
The threshold shall be flush with the
floor. The door closer shall be selected,
placed, and set so as not to impair the
use of the door by the handicapped.

(8) Stairs. (i) Stairsteps shall have
round nosing of between 1 and 1% inch
radius. -

(ii) Stairs shall have a handrail 32
inches high as measured from the tread
at the face of the riser.

(iii) Stairs shall have at least one
handrail that extends at least 18 inches
beyond the top step and beyond the
bottom step. The preceding sentence
does not require a handrail extension
which is itself a hazard.

(iv) Steps shall have risers which do
not exceed 7 inches.

(9) Floors. (i) Floors shall have a
nonslip surface.

(ii) Floors on a given story of a
building shall be of a common level.or
shall be connected by a ramp in
accordance with subparagraph (5) of
this paragraph.

(10) Toilet rooms. (i) A toilet room
shall have sufficient space to allow
traffic of individuals in wheelchairs.

(ii) A toilet room shall have at least
one toilet stall that—

(A) Is at least 36 inches wide;

(B) Is at least 56 inches deep;

(C) Has a door, if any, that is at least
32 inches wide and swings out;

(D) Has handrails on each side, 33
inches high and parallel to the floor, 1%
inches in outside diameter, 1% inches
clearance between rail and wall, and
fastened securely at ends and center;
and

(E) Has a water closet with a seat 19
to 20 inches from the finished floor.

(iii) A toilet room shall have, in
addition to or in lieu of a toilet stall
described in (ii), at least one toilet stall
that—

(A) Is at least 66 inches wide;

(B) Is at least 60 inches deep;

(C) Has a door, if any, that is at least
32 inches wide and swings out;

(D) Has a handrail on one side, 33
inches high and parallel to the floor, 1%
inches in outside diameter, 1% inches
clearance between rail and wall, and
fastened securely at ends and center;
and

(E) Has a water closet with a seat 19
to 20 inches from the finished floor,
centerline located 18 inches from the
side wall on which the handrail is
located.

(iv) A toilet room shall have lavatories

with narrow aprons. Drain pipes and hot
water pipes under a lavatory shall be
covered or insulated.

(v) A mirror and a shelf above a
lavatory shall be no higher than 40
inches above the floor, measured from
the top of the shelf and the bottom of the
mirror.

{vi) A toilet room for men shall have
wall-mounted urinals with the opening
of the basin 15 to 19 inches from the
finished floor or shall have floor-
mounted urinals that are level with the
main floor of the toilet room.

(vii) Towel racks, towel dispensers,
and other dispensers and disposal units
shall be mounted no higher than 40
inches from the floor.

(11) Water fountains. {i) A water
fountain and a cooler shall have upfront
spouts and controls.

(ii) A water fountain and a cooler
shall be hand-operated or hand-and-
foot-operated.

(iii) A water fountain mounted on the
side of a floor-mounted cooler shall not
be more than 30 inches above the floor.

(iv) A wall-mounted, hand-operated
water cooler shall be mounted with the
basin 36 inches from the floor.

(v) A water fountain shall not be fully
recessed and shall not be set into an
alcove unless the alcove is at least 36
inches wide. .

(12) Public telephones. (i) A public
telephone shall be placed so that the
dial and the headset can be reached by
individuals in wheelchairs.

(ii) A public telephone shall be
equipped for those with hearing
disabilities and so identified with
instructions for use.

(iii) Coin slots of public telephones
shall be not more than 48 inches from
the floor.

(13) Elevators. (i) An elevator shall be
accessible to, and usable by the
handicapped or the elderly on the levels
they use to enter the building and all
levels and areas normally used.

(ii) Cab size shall allow for the turning
of a wheelchair. It shall measure at least
54 by 68 inches.

(iii) Door clear opening width shall be
at least 32 inches.

{iv) All essential controls shall be
within 48 to 54 inches from cab floor.
Such controls shall be usable by the _
blind and shall be tactilely identifiable.

(14) Controls. Switches and controls
for light, heat, ventilation, windows,
draperies, fire alarms, and all similar

controls of frequent or essential use,
shall be placed within the reach of
individuals in wheelchairs. Such
switches and controls shall be no higher
than 48 inches from the floor.

(15) Identification, (i) Raised letters or
numbers shall be used to identify a room
or an office. Such identification shall be
placed on thé wall to the right or left of
the door at a height of 54 inches to 66
inches, measured from the finished floor.

(ii) A door that might prove dangerous
if a blind person were to exit or enter by
it (such as a door leading to a loading
platform, boiler room, stage, or fire
escape) shall be tactilely identifiable.

(18) Warning signals. (i) An audible
warning signal shall be accompanied by
a simultaneous visual signal for the
benefit of those with hearing
disabilities.

(ii) A visual warning signal shall be
accompanied by a simultaneous audible
signal for the benefit of the blind.

(17) Hazards. Hanging signs, ceiling
lights, and similar objects and fixtures
shall be placed at a minimum height of 7
feet, measured from the floor.

(18) International accessibility
symbol. The international accessibility
symbol (see illustration) shall be
displayed on routes to and at
wheelchair-accessible entrances to
facilities and public transportation
vehicles.

e

(19) Additional standards for rail
facilities. (i) A rail facility shall contain
a fare control area with at least one
entrance with a clear opening at least 36
inches wide.

(ii) a boarding platform edge _
bordering a drop-off or other dangerous
condition shall be marked with a
warning device consisting of a strip of
floor material differing in color and
texture from the remaining floor surface.
The gap between boarding platform and
vehicle doorway shall be minimized.
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(20) Standards for buses. (i) A bus
shall have a level change mechanism
(e.g., lift or ramp) ta enter the bus and
sufficient clearance to permit a
wheelchair user to reach a secure
location.

(ii) a bus shall have a wheelchair
securement device. However, the
preceding sentence does not require a
wheelchair securement device which is
itself a barrier or hazard.

(iii) The vertical distance from a curb
or from street level to the first front door
step shall not exceed 8 inches; the riser
height for each front doorstep after the
first step:up from the curb or street level
shall also not exceed 8 inches; and the
tread depth of steps at front and rear
doors shall be no less than 12 inches.

(iv) A bus shall contain clearly legible
signs that indicate that seats in the front
of the bus are priority seats for
handicapped or elderly persons, and
that encourage other passengers to
make such seats available to
handicapped and elderly persons who
wish to use them.

(v) Handrails and stanchions:shall be
provided in the entranceway to the bus
in a configuration that allows
handicapped and elderly persons to
grasp such assists from outside the bus
while starting to board and to continue
to use such assists throughout the
boarding and fare collection processes.
The configuration of the passenger
assist system shall include a rail across
the front of the interior of the bus
located to allow passengers tolean
against it- while paying fares. Overhead
handrails shall be continueus except for
a gap at the rear doorway.

(vi) Floors and steps shall have
nonslip surfaces. Step edges shall have a
band of bright contrasting color running
the full width of the step.

(vii) A stepwell immediately adjacent
to the driver shall have, when the door
is open, at least 2 foot-candles of
illumination measured on the step tread.
Other stepwells shall have, at all times,
at least 2 foot-candles of illumination
measured on the step tread.

(viii) The doorways of the bus shall
have outside lighting that provides at
least 1 foot-candle of illumination on the
street surface for a distance of 3 feet
from all points on the bottom step tread
edge. Such lighting shall be located
below window level and shall be
shielded to protect the eyes of entering
and exiting passengers.

(ix) The fare box shall be located as
far forward as practicable and shall not
obstruct traffic in the vestibule.

(21) Standards for rapid and light rail
vehicles. (i) Passenger doorways on the

vehicle sides shall have clear apenings
at least 32 inches wide.

(ii) Audible or visual warning signals
shall be provided to alert handicapped
and elderly persons of closing doors.

(iii) Handrails and stanchions shall be
sufficient to permit safe boarding,
onboard circulation, seating and
standing assistance, and unboarding by
handicapped and elderly persons. On a
levelentry vehicle, handrails,
stanchions, and seats shall be located so
as to allow a wheelchair user to enter
the vehicle and position the wheelchair
in a location which does not obstruct the
movement of other passengers. On a
vehicle that requires the use of steps in
the boarding process, handrails and
stanchions shall be provided in the
entranceway to the vehicle in a
configuration that allows handicapped
and elderly persons to grasp such
assists from outside the vehicle while
starting to board; and to continue using
such assists throughout the boarding
process.

(iv) Floors shall have nonslip surfaces.
Step edges on a light rail vehicle shall
have a band of bright contrasting color
running the full width of the step:

(v) A stepwell immediately adjacent
to the driver shall have, when the door
is open, atleast 2 foot-candles of
illumination measured on the step tread.
Other stepwells shall have, at all times,
at least 2 foot-candles of illumination
measured on the step tread.

(vi) Doorways on a light rail vehicle
shall have outside lighting that provides
at least 1 foot-candle of illumination on
the street surface for a distance of 3 feet
from all points on the bottom step tread
edge. Such lighting shall be located
below window level and shall be
shielded to protect the eyes of entering
and exiting passengers:

(22) Other barrier removals; The
provisions of this subparagraph apply to
any barrier which would not be:

removed by compliance with paragraphs

(b)(2) through (21) of this section. The
requirements of this subparagraph are:

(i) A substantial barrier to the access
to or use of a facility or public
transportation vehicle by handicapped
or elderly individuals is removed;

(ii) The barrier which is removed had
been a barrier for one or more major
classes of such individuals (such as the
blind, deaf, or wheelchair users); and

(iii) The removal of that barrier is
accomplished without creating any new
barrier that significantly impairs access
to or use of the facility or vehicle by
such class or classes.

§ 1.190-3 Election to deduct architectural
and transportation barrier removal
expenses.

{(a) Manner of making election: The
election to deduct expenditures for
removal of architectural and
transportation barriers provided by
section 190(a) shall be made by claiming
the deduction as a separate item
identified as such on the taxpayer's
income tax return for the taxable year
for which such election is to apply (or, in
the case of a partnership, to the return of
partnership income for such year). For
the election to be valid, the return must
be filed not later than the time
prescribed by law for filing the return
(including extensions thereof) for the
taxable year for which the election is to
apply.

(b} Scope of election. An election
under section 190(a) shall apply to all
expenditures described in § 1.190~2 (or
in the case of a taxpayer whose
architectural and transportation barrier
removal expenses exceed $25,000 for the
taxable year, to the $25,000 of such
expenses with respect to which the
deduction is claimed) paid or incurred
during the taxable year for which made
and shall be irrevocable after the date
by which any such election must have
been made.

(c) Records to be kept. In any case in
which an election is made under section
190(a), the taxpayer shall have
available, for the period prescribed by
paragraph (e) of § 1.6001-1 of this
chapter (Income Tax Regulations),
records and documentation, including
architectural plans and blueprints,
contracts, and any building permits, of
all the facts necessary to determine the
amount of any deduction to which he is
entitled by reason of the election; as
well as the amount of any adjustment to
basis made for expenditures in excess of
the amount deductible under section
190.

PART 7—TEMPORARY INCOME TAX
REGULATIONS UNDER THE TAX
REFORM ACT OF 1976

§§ 7.190-1—7.190-3 [Deleted]
[FR Doc. 78-22784 Filed 7-23-79: 6:45 om)
BILLING CODE 4830-01-M
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FEDERAL COMMUNICATIONS shall apply to Puerto Rico and the 2. On July 12, 1978 the staff
COMMISSION United States Virgin Islands. recommended Report and Order was
transmitted to all parties of record. The
47 CFR Part 67 §67.1 [Amended] staff concluded therein that the record
4. 1t is further ordered, That Part 67 of  did not support modifications of the
[Docket No. 21264; FCC 79-418] the Commission’s Rules and existing Separations Manual which

Integration of Rates and Services for
the Provision of Communications by
Authorized Common Carriers Between
the United States Mainland and Hawaii,
Alaska, and Puerto Rico/Virgin Islands

AGENCY: Federal Communications
Commission.

ACTION: Final rule, Docket 21264.

SUMMARY: The Commission adopts the
Report and Order of the Federal-State
Joint Board recommending application
of the mainland separations formula
(Part 67 of the rules) to Puerto Rico and
the U.S. Virgin Islands. By this action
Part 67 of the rules applies to Puerto
Rico and the Virgin Islands.
(Separations is the methodology by
which expenses and investments are
allocated between the inter and intra
state jurisdictions.) This-action
terminates the proceeding.

EFFECTIVE DATE: July 24, 1979,

FOR FURTHER INFORMATION CONTACT:
Francis'L. Young, Federal
Communications Commission,
Washington, D.C. 20554, Room 530, (632~
7084).

Report and Order

Adopted: July 12, 1979.
Released: July 18, 1979,

In the matter of Integration of Rates
and Services for the provision of
communications by authorized common
carriers between the United States
Mainland and Hawaii, Alaska, and
Puerto Rico/Virgin Islands, Docket No.
21264, 43 FR 36978, July 18, 1977.

1. The Commission has under
consideration the Report and Order of
the Federal-State Joint Board on
separations procedures for Puerto Rico
and the United States Virgin Islands,
released May 29, 1979, which is attached
hereto. We agree with the findings of the
Joint Board.

2. Accordingly, it is ordered, That the
attached Report and Order of the
Federal-State Joint Board is adopted as
the Commission’s Report and Order
herein.

3. It is further ordered, That, pursuant
to the provisions of Sections 4 (i}, 205,
213, 221(c), 221(d), and 403 of the
Communications Act of 1934, as
amended, the NARUC-FCC Separations
Manual, which is incorporated by
reference into Part 67 of the
Commission's rules and regulations,

Regulations, 47 CFR Part 67, is amended
by adding the following paragraph (e) to
§ 67.1:

» Ll » - *

(e) These Separations Procedures
apply to Puerto Rico and the United
States Virgin Islands.

5. It is further ordered, That this
proceeding is terminated.

(Secs, 1, 2, 4, 201-205, 208, 215, 218, 313, 314,
403, 404, 410, 602; 48 Stal. as amended; 1064,
1066, 1070, 1071, 1072, 1073, 1076, 1077, 1087,
1094, 1098, 1102; (47 U.S.C. 151, 152, 154, 201~
205, 208, 215, 218, 313, 314, 403, 404, 410, 602))
Federal Communications Commission.
William J. Tricarico,

Secretary.

Report and Order of the Federal-State Joint
Board

“Adopted: May 14, 1979.

Released: May 29, 1979.

In the matter of Integration of Rates
and Services for the provision of
communications by authorized common
carriers between the United States
Mainland and Hawaii, Alaska, and
Puerto Rico/Virgin Islands, Docket No.
21264.

1. This proceeding was instituted in
June, 1977 to establish the separations
procedure applicable to Puerto Rico and
the Virgin Islands.! In the Notice, the
Commission stated that the final step of
rate integration for Puerto Rico and the
Virgin Islands necessitates the
prescription of a separations
methodology in order to determine an
appropriate settlements arrangement.
Additionally, the Commission stated
that the question before the Joint Board
was to determine what modifications, if
any, should be made to existing
separations procedures so that they may
be applied to these off-shore points. This
Joint Board adopted an Order in
September 1977 establishing a notice
and comment procedure to address this
question. Following review of the initial
filings, the Joint Board adopted a further
schedule for the submission of
responsive comments, the preparation of
a recommended staff decision, and
submission of additional filings
including implementation studies by the
parties in connection with the
recommended staff decision.*

! Notice of Inquiry, Proposed Rulemaking and
Creation of Federal-State Joint Board, 64 FCC 2d
1036 (1977),

? Memorandum Opinion and Order, FCC 78-207,
released March 21, 1678

includes the “Ozark" plan. The staff also
observed that immediate
implementation of the Manual might
have adverse economic impacts and,
therefore, requested that transition
proposals be submitted by the parties.
The parties prepared comments,
responsive pleadings and
implementation studies on the staff.
recommendation. The Joint Board then
conducted an open meeting at which
oral arguments were made by the
parties. Following that hearing, the Joint
Board instructed the staff to prepare this
Report and Order which was adopted
by telephone vote.

3. This Report and Order is divided
into three parts. Park I sets forth the
contentions of the parties. Part II
summarizes the positions of the parties
on the staff recommendation and the
positions taken at the open meeting. Part
I1I sets forth the Joint Board's rationale
and conclusions in this proceeding. The
Board's conclusion is limited to the
question before it and does not address
the broader questions of rate integration
and possible future overall separations
changes which some parties raised in
their pleadings. The Board does note
that immediate applications of the
Manual together with full rate
integration will provide substantial
public interest benefits to the local
telephone companies and their users in
both Puerto Rico and the Virgin Islands.
The benefits from rate integration will
also be beneficial to consumers on the
mainland and prompt implementation of
the final phase of rate integration is
strongly recommended.

Part I—Contentions of the Parties

Bell System Companies, 4. The Bell
System Companies (Bell) take the
position thal since message
telecommunications service (MTS) rate
integration results in application of the
nationwide U.S. Mainland average rate
schedule to calls to and from Puerto
Rico and the Virgin Islands, the existing
Separations Manual applicable to the
mainland United States should be made
applicable to the off-shore points.® Bell
asserts that the burden is on any party
who advocates any different method of
separations to show why that method
should be adopted. Arguing that no such

*The existing Separations Manual (Part 67 of the
Commission’s rules and regulations) which
incorporates the so-called "Ozark Plan” was
adopled by the Commission in 1970. 28 FCC 2d 247.
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showing has been made, Bell contends
that traffic to and from the off-shore
points involves the use of plant similar
to that used on the Mainland.
Specifically, Bell argues, that while
greater use of satellites and submarine
cables now exists in the provision of
service, such facilities are generally
used solely for interstate and foreign
calling, and where so used, should be
assigned 100% to interstate as the
present Manual would do. Moreover,
Bell continues, there is a substantial
diversity of conditions on the Mainland
which the existing Manual is designed
to treat. Bell asserts that the addition of
the off-shore points to the domestic
scheme will not cause any significant
change either in the range of conditions
or in the averages. Bell also argues that
no arguments based on alleged
differences in costs or cost
characteristics should be accepted until
appropriate cost studies are made and
presented for review. Such studies, Bell
asserts, should be made on the basis of
the existing Manual. In conclusion, Bell
argues that the existing Manual has
proved its ability to deal with widely
varying conditions and should apply to
all carriers providing service under the
uniform schedules of rates and charges
which will result from rate integration.*
ITT Companies, 5. The ITT
Companies argue that the existing
Manual cannot be prescribed for use in
the off-shore points without substantial
modifications to reflect distinctions
between the Caribbean and the
Mainland. Specifically, they argue that
the existing Manual: (a) Is in direct
conflict with the domestic satellite
order; (b) was not designed to handle
Caribbean Calling patterns; (c) fails to
reconcile the “conflict” between rate
integration and the cost causation
principles adopted in Docket 18128; (d)
assumes flat-rate local service as
opposed to usage sensitive pricing
applicable to much of Caribbean Local
service; (e) does not compensate for
limited routing options available from
Caribbean points; (f) does not
adequately reflect the impact of
international traffic to and from the off-
shore points; (g) ignores cultural
distinctions in the Caribbean; (h)
contains negotiated “principles” which
have no relevance to the Caribbean (i) is
based on studies estimating range of
cost disparities for mainland traffic only;
and (j) is becoming questionable even

“Bell also argues that while the existing Manual
apportions too high a level of costs to interstate toll
operations, the present procedures, so long as they
are in effect, should be applicable for settlement of
interstate toll revenues derived from traffic
provided at uniform joint through rates to and from
Puerto Rico and the Virgin Islands.

for the mainland and should therefore
not be extended to new points until such
questions are resolved.

6. The ITT Companies argue that the
Joint Board must consider the impact of
each off-shore distinction, and develop
appropriate modifications to
accommodate those distinctions.
Development of these modifications, the
companies argue, necessarily requires
additional procedures, including the
possibility of adjudicative hearings to
resolve disputed issues of material fact.
(The companies suggest that a study
group comprised of members of the Joint
Board's staff and representatives of the
carriers be formed to pursue the
development of a negotiated agreement.)
The companies also recommend that the
appropriate “baseline” for this
proceeding should be a “Caribbean
Ozark" methodology previously
submitted to the Commission during rate
integration negotiations conducted in
1976. The Companies argue that while
questions and concerns were raised by
Commission staff during the
negotiations, the proposed plan was
never rejected.

Therefore, this plan is offered as a
new base-line. The Companies assert
that the Joint Board must consider and
resolve the several distinctions
regarding the Caribbean and the
procedural questions raised before a
separations methodology can be
prescribed.

PRTA/PRTC. 7. The Puerto Rico
Telephone Authority (PRTA) owner of
all stock of the Puerto Rico Telephone
Company (PRTC) asserted that the
existing Manual should be modified by
applying the Bell System nationwide
weighted average subscriber plant
factor (SPF) in lieu of an actual Puerto
Rico SPF. PRTA/PRTC further asserted
that such Bell SPF be applied for five
years following the date of full rate
integration, following which review
could be conducted to assess the
validity of continuing the proposed
modification. PRTA/PRTC state that
initially, at least, it is to be expected
that the revenue contribution to the
interstate revenue pool of Puerto Rico
mainland traffic will fall somewhat
short of the settlements made with the

respective carriers. However, PRTA/

PRTC continue “inclusion of the Puerto
Rico service area is no different from
inclusion of many continental service
areas which similarly incur higher-than-
average costs by reason of geography,
population density or a host of other
exogenous factors.” PRTA/PRTC argued
that the modification proposed is
justified as a matter of equity,
practicality and underlying principle.

8. Specifically, PRTA/PRTC asserted
that application of the Manual will
result in an advantageous distribution of
revenue to mainland carriers by
increasing their SPF. To off-set this
result PRTA/PRTC recommended that
the Bell System SPF which they asserted
is 1.53 times larger than the 1976 Puerto
Rico SPF, should be applied as a matter
of equity to eliminate what they see as
the inadequate interstate contribution to
their revenue requirement. They further
argue that the high degree of instability
in Puerto Rico's subscriber line use
factor (SLU) which can be reduced
approximately 74% makes it difficult, if
not impossible, to forecast interstate
traffic and, thus, intrastate revenue
requirements. Therefore, the use of a
relatively stable SPF until the effects of
rate integration are known appeared
justified. Finally, they argued, the
deterrent effect of long distance calling
is skewed by the absences of short, low-
deterrent calls, since there are no Puerto
Rico mainland calls of less than 1,000
miles. PRTA/PRTC argued that for this
reason, it is consistent with the existing
Manual to allow some further additive
factor to account for the extraordinary
deterrence to off-shore toll calling
applicable to Puerto Rico traffic. They
asserted, therefore, that use of the Bell
System SPF be adopted in lieu of some
other, probably more arbitrary,
adjustment to the additive composite
station ratio (CSR) factor.

Virgin Islands. 9. The Government of
the Virgin Islands took the position that
appropriate separations and settlement
procedures be adopted that will insure
accomplishment of interstate rate
integration, without forcing local or
intrastate rates to remain higher than
those on the mainland. The Government
argued that Virgin Island local rates are
too high and such rates have a negative
impact on the economic development of
the Virgin Islands. The Government
argued that “(d)ivisions are constantly
made to assign increasing amounts of
local telephone company investment to
be supported by interstate revenues,
thereby keeping local telephone rates
down and permitting the maximum
development and utilization of
telephone service." The Government
asked for continued adherence to this
practice and policy.

Replies

Bell System Companies. 10. The Bell
companies assert that none of the
comments make a showing that Puerto
Rico/Virgin Island traffic and costs are
so different from mainland traffic and
costs to warrant different treatment
necessitating changes to the existing
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Manual. Bell argued that the carriers
should perform cost studies as soon as
possible not only to determine
jurisdictional separations but also to
support settlements. Specifically, Bell
argues that the case of Smith v. fllinois
Bell Telephone Co., 282 U.S. 133 (1930}
establishes that separations should not
be arbitrary and that assignment of
further amounts to interstate simply to
lower intra-state costs, as argued by the
Virgin Islands, is not only impermissible,
but also would be discriminatory.
Relying on the Smith case, supra, Bell
asserts that PRTA/PRTC's
recommendation violates the “actual
use” criteria set down by the Court.
Moreover, Bell continues, the
Commission, when it adopted the
present Manual, clearly held that SPF
should be determined on the basis of
data in each specific study area. 26 FCC
2d 248 (1970) at 251. Bell asserts that
wide variances exist on the mainland
and that the PRTA/PRTC claimed SPF is
within the range of SPF actually
measured on the mainland. Bell further
asserts that the present negotiated
settlements are not pertinent in
determining whether interstate revenues
are adequate, rather data showing what
the settlements would be if cost-based
on Manual principles should be
identified. Bell also asserts that the
existing formula in which distance plays
a significant part, will work to PRTA/
PRTC's benefit as a result of its longer
calling distances. To alleviate PRTA/
PRTC's revenue stability concerns, Bell
suggests that significant changes in
interstate usage could be reflected mare
frequently than on the mainland, and,
thus, the carriers would be able to
develop reliable forecasts of interstate
revenues.

11. The Bell companies replied to each
point raised by the ITT companies. Bell
asserted that the current Manual
recognizes the various circumstances
existing in the mainland states and
represents a compromise of such
variations. Moreover, Bell continued, the
Mannal makes no assumptions
regarding types of local service, but
merely allocates costs between inter
and intrastate jurisdictions. Likewise,
the procedures are not intended to
allocate between interstate and foreign
services, although such an-allocation.of
the “interstate” cost will have to be
made for settlement purposes in the
Caribbean. Bell also asserted that, while
many questions have been raised
concerning the existing Manual, the
Manual should be made applicable to
Puerto Rico and the Virgin Islands until
such time as revisions, if any, are adoted
in other proceedings. Finally, Bell

asserted that no need exists to convene
a special task force or study group, nor
make the separations'methodology a
subject for negotiation ameng the
parties.

12. In their reply, the ITT Companies
asserted that they had demonsirated
why the existing Manual should not be
adopted, that only the Bell Companies
supported the existing Manual, that it is
highly questionable whether the existing
Manual would achieve the goal set forth
by the Virgin Islands Government, and
that the position of PRTA/PRTC is
antithetical to the conceptual basis for
the existing Manual. The ITT Companies
specifically asserted that the position of
the Bell Companies is merely for
administrative convenience and that
while some of the diversities in the
Caribbean are similar to those on the
mainland, the more usual case is that
the diversities are unique to the
Caribbean. The ITT Companies again
urged that a special task force be
established to conduct appropriate
studies necessary to form a sound basis
for developing specific separations
procedures applicable to the Caribbean
as distinguished from the limited studies
suggested by the Bell Companies. In
response to the PRTA/PRTC
recommendation [use of the mainland
average SPF), the ITT Companies
asserted that the proposed modification
ignores the basic separations criteria of
“actual use.” The “use” concept, they
contend is specifically recognized in the
existing manual and was firmly
established in the benchmark decision
of Smith v. Hlinois Bell, supra. In
conclusion, the ITT Companies avered
that no agreement exists among the
parties to extend the existing Manual to
Puerto Rico and the Virgin Islands and
that no record exists at this junction
upon which the existing Manual could
be prescribed.

13. PRTA/PRTC in reply also
specifically disputed each of the points
raised by the ITT Companies. Moreover,
PRTA/PRTC asserted the alternative
“Caribbean Ozark" plan proposed by
the ITT Companies has not been shown
to be more appropriate than the existing
Manual and that its adoption would
impose an unreasonable burden on local
service rate payers. PRTA/PRTC also
asserted that the alternative procedural
approaches suggested by the ITT
Companies would delay the final step of
rate integration and would be directly
contrary to the stated intention of the
Commission. Finally, PRTA/PRTC
concluded that adeption of their
recommended modification would -
permil rate integration to proceed
expeditiously, allow for adoption of a

final plan when the effects of rate
integration are known, and, since it
would be based on the existing Manual,
would make it easier to include Puerto
Rico and the Virgin Islands in
subsequent revisions to the Manual.

Responses

Carriers. 14. In their respensive
pleadings each of the carriers reasserted
their position and each recognized the
need for specific implementation studies
prior to the Joint Board establishing any
final recommendation. Specifically the
ITT Companies asserted that this Joint
Board establish a data base similar to
that being requested in the proceeding
looking into what separations formula
should be established for Alaska and
Hawaii, Docket 21263. PRTA/PRTC
asserted that the interim modification
they recommended be adopted and the
results be assessed based on actual
experience. The Bell Companies on the
other hand asserted that the parties
have failed to justify any change in the
existing Manual, and since the carriers
will participate in the interstate revenue
pool, they should comply with the same
procedures applicable on the mainland.
In respanse to the procedural challenges
made, Bell asserfed that the notice and
comment procedures adopted are legally
sufficient.®

Governments. 15. The Government of
the Virgin Islands through their Public
Service Commission noted that no
studies have been cenducted showing
the effect of both rate integration and
the separations Manual on the local
telephone company in the Virgin
Islands. Rather, they noted, all data
currently available reflects the
combined filings of both the local and
associated Long Line carriers. The
Public Service Commission suggested
that adoption of the existing Manual
may have a significant impact on
intrastate rates and a corresponding
adverse impact on the usage of
telephone generally on the Virgin
Islands. The Public Service Commission
requested that detailed studies be
ordered so thal such potential impacts
may be identified.

18. The State of West Virginia Public
Service Commission asserted that the
positions of parties advocating
modifications to the existing Manual, or
adopted, would be unjust and
discriminatory to the other participants
in the interstate revenue pool. The state

5 In this connection, the I'TT Companies in their
response of March 31, 1978, stated their belief that
ouraction of March 21, 1978 [FCC 78-207) “clearly
movefs) in.a positive direction loward remedying
the deficiencies in this record through the additional
proceeding * * * now authorized and the studies
** *now" * *require[d]”
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pointed out that basic telephone rates in
West Virginia are higher than the
mainland average, that the existing
Manual nevertheless is applicable to
West Virginia and that any change to
compensate for high local rates would
be unjustly discriminatory towards
mainland jurisdictions with high costs
for basic service. The State supported
the Commission's tentative preference
for adoption of the existing Manual.

Part II—Comments and Studies

17, Bell, PRTA/PRTC, and the Puerto
Rico Communications Authority (PRCA)
filed comments supporting the staff
recommendation to use the existing
Separations Manual. In its comments,
Bell essentially contended that any
transition period should be resolved by
settlement procedures not Manual
modifications. Pending review of the
studies performed by the carriers, Bell
withheld formal endorsement of a
transition period. PRTA/PRTC noted
that use of the exisiting Manual together
with a fifty percent traffic stimulation
would result in a settlement (at a 9.5%
settlement ratio) © better than that
achieved under current revenue
divisions. PRTA/PRTC argued that use
of the Bell nationwide average SPF for
one year would provide stability and,
therefore, should be used for a transition
period. PRCA, which provides service in
the primarily rural areas of Puerto Rico,”
noted that adoption of the staff
recommendations and cost based
settlements together with full rate
integration would result in substantially
larger settlements than exists under the
current revenue division practice. Thus,
it advocated immediate adoption of the
staff recommended.

18. The ITT companies averred that
adoption of the staff recommendation
with full rate integration would result in
large mainland subsidies and, therefore,
the recommendation should not be
adopted. Additionally, the ITT
companies recommendation that the
Joint Board request the Commission to
revisit its rate integration policy.® The
ITT companies further stated that the
siudies it submitted were consistent

“For purposes of uniform studies, a settlement
ratio of 9.5% was set forth by the staff. At that time,
9.5% was assumed to be the current settlement ratio.
However, in all probability, the current settlement
ratio is most likely higher.

7PRCA did not file pleadings prior to release of
the staff recommendation. It is considered a party
herein.

*Rate integration is not an issue before this Joint
Board. While it is true that rate integration is
dependent upon this proeeeding, this Joint Board
has neither the authority nor desire to interfere in
other Commission proceedings. The Joint Board also
notes that none of the ITT companies has directly
petitioned the Commission for the relief it proposed
before the Board.

with the Joint Board's mandate and in
no manner should be construed to mean
adoption of the 9.5% settlement ratio as
appropriate for the Caribbean. The
studies demonstrated that with full rate
integration VITELCO's settlements
would nearly double under cost related
settlements (i.e. pursuant to the Manual)
as opposed to the current revenue
division formula, while the ITT long
lines carriers settlements under the
Manual or existing percentage revenue
divisions with full rate integration
would be approximately the same. Such
long lines settlements would be
substantially less than current
settlements without raté integration.®
The ITT companies, therefore,
advocated a five year rate integration
phase-in with separations procedures to
be adopted later.

Replies

S

19. In their reply pleadings Bell,
PRTA/PRTC, PRCA, and the
Government of the Virgin Islands each
stated that the studies clearly
demonstrate no adverse economic harm
would result from immediate adoption
of the staff recommendation. PRTA/
PRTC abandoned its request for
temporary use of the national average
SPF noting the extraordinary growth in
traffic from the first phase of rate
integration. The three telephone carriers
noted that the ITT companies proposal
was beyond the scope of the Joint Board
and not meritorious. The Government of
the Virgin Islands noted that the ITT
companies study clearly demonstrated
that VITELCO would be better off under
the staff recommendation, that
objections to rate integration were
without merit, that adoption of the
existing Manual now will permit the off-
shore locations to fully participate in the
broader questions being raised in other
proceedings, and that the ITT companies
sole objective is protection of the
extraordinary profits of the long lines
carriers. It was also noted by some of
the parties that adoption of the staff
recommendation and adoption of cost
based settlements will permit all
carriers to recover their costs as well as
a return on investment, '°

*ITT companies’ studies estimate, with full rate
integration, VITELCO settlements under the Manual
at $6.741M as compared to $3.319M under revenue
divisions. Long Lines carriers would receive
$16.471M as compared to $16.604M. Without rate
integration the long lines settlements for 1978 were
estimated, by ITT, to be $33,192M on the percentage
divisions of revenue:

9The ITT companies voluntarily elected not to
file a reply pending action on a motion to comply
which was subsequently denied, pursuant to our
direction, by the Chief, Common Carrier Bureau,

Responses
20. In their responses all parties

‘except the ITT companies stated that

the staff recommendation should be
adopted. The ITT companies continued
to oppose the recommendation.
Specifically, the ITT companies stated
that the recommendation failed
adequately to address points raised in
its initial pleadings demonstrating
differing conditions precluding use of
the existing Manual. The ITT companies
further asserted that rate of return
questions are not before this Joint Board
and that comments by the other parties
concerning rate of return should be
dismissed. The ITT companies further
argue that facilities are not adequate to
handle estimated traffic growth and that
the potential problems with rate
integration obviate any reasonable basis
for measuring the impact of mainland
procedures in the Caribbean.

Oral Presentations

21. At the open meeting, the parties
each restated their previously held
positions. All parties except the ITT
companies argued for immediate
adoption of the mainland procedures as
well as immediate implementation of
rate integration, The Puerto Rican
carriers denied . . . that facilities were
inadequate as suggested by the ITT
companies. The ITT companies, while
recognizing that the staff
recommendations would be beneficial to
VITELCO argued that some other plan
might be even more beneficial.
Moreover, it was asserted that facilities
were not available to meet forecasted
demands in the Virgin Islands. The
parties did note that other issues were
clouding the proceeding, i.e., rate of
return and rate integration but that
prompt resolution of the separations
question would facilitate these other
areas. The parties advocated that these
other areas should be expeditiously
addressed.™

Part lII—Discussion

22. The questions raised concerning
the procedures adopted by the Joint
Board lack merit. This proceeding is an
integral part of a Commission
proceeding and is subject to the same
criteria established for such
proceedings. It is clear that a notice and
comment procedure is legally sufficient
in establishing appropriate policy. See,
e.g., Western Union International, Inc. v.
F.C.C., 568 F. 2d 1012 (2d Cir. 1977), cert.
denied 98 SC 2845 (1978); American
Telephone and Telegraph Co. v. F.C.C.,

" In addition to the carriers, oral presentations
were made on behalf of the Governor of Puerto Rico
and the government of the Virgin Islands.
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No. 77-4057 et al. (2d Cir. January 26,
1978). The Joint Board's procedures not
only afforded the parties the opportunity
to file comments, replies and responses,
but also the opportunity to criticize the
staff recommended report and order and
to file further pleadings and specific
studies in connection with that staff
recommendation. Finally, the parties
were afforded the opportunity to
participate in oral argument before the
Joint Board after all the filings were
made. These later steps are not required
by Commission rules. Clearly all parties
have been afforded extracrdinary due
process.

23. The ITT companies arguments
relating to the appropriateness of using
the existing Separations Manual as a
base-line for our deliberations are
similarly without merit. The
Commission's mandate to the Joint
Board was to determine what changes, if
any, should be made to the existing
Separations Manual, The Commission
noted their initial impression that the
existing Manual should apply. However,
all parties have had an opportunity to
advocate appropriate changes: It should
be noted that with the advent of full rate
integration, the carriers will participate
in the interstate revenue pool The
existing Manual applies to-all other
participants in the pool, and itis
reasonable to use it as a departure point
in this proceeding. The extent of the
changes were limited only by a
requirement that proposed changes be
supported. Such changes could have
included an entirely new plan if
supported in a manner permitting the
Board te make a reasoned decision. The
[TT Companies have not petitioned the
Commission to modify the mandate of
the Joint Board nor have they properly
advocated another plan for the Board's
consideration.'* The argument made by
the ITT companies that the
inapplicability of the existing Manual
has been demonstrated is merely a
conclusory assumption and dees-nol
support further consideration by this
Joint Board. Moreover, assuming
arguendo that the inappropriateness had
been demonstrated, the I'TT Companies
failure to advocate specific changes or
to seriously advocate another plan
leaves no option to consider what other
separations methodology should be
employed.™

24, The parties have offered various
interpretations of the Smith v. lllinois
Bell case, supra as well as many

“*Transcriptl, pp. 198-138.

11 is a well settled principle in rulemaking
proceedings that the burden of going forward with
chunges in-an established rule rests on the party
seckiog such changes.

questions concerning the general
appropriateness of the existing manual
in light of recent Congressional and
Commission actions. The Joint Board
sees no need to comment on the proper
interpretations of the Smith case except

-to paint out that the holding recognizes

that a rational approach be adopted in
allocating costs between inter and
intrastate jurisdictions. The existing
Manual is, in our opinion, such an
approach. As to the broad questions
raised concerning the existing Manual,
we note that the Commission is
addressing certain of these guestions in
the context of other proceedings, e.g.,
FCC Docket Nos. 20981 and 78-72. The
Board also notes that the Congress is
addressing the entire area of separations
and settlements in the context of
proposed changes to, and rewrite of, the
Communications Act. However, such
concerns are not before the Joint Board.
We are charged with preparing a
recommended decision based on the
current status of the law and
regulations. To await future potential
action(s) clearly would not be in the
public interest. In fact, our action herein
will place Puerto Rico and the Virgin
Islands on an equal footing with the
mainland states and will facilitate
implementation of any overall
amendments as they occur. Therefore
the ITT Companties plea that we delay
decision pending conclusion of these
other efforts will be rejected.

25. In the responsive pleadings to the
staff recommended report and order, the
ITT Companies reasserted certain
arguments made in their initial
comments by stating that the staff
recommendation failed to adequately
address these arguments. Waiting to
reassert such arguments in the final
formal pleading precluded other parties
from replying to such arguments and
therefore could be considered an
improper pleading. Nevertheless, we
will address them.'* The ITT Companies
assert that separations cenflicts with the
Commission's Domsat orders, is in
conflict with the principles of Docket
18128, is premised on flat-rate pricing,
fails to recognize different calling
patterns, ignores cultural distinctions,
does not recognize international traffic,
is based on unlimited toll routing, and
that the existing Manual was negotiated
following numerous studies. The ITT
Companies further assert that the
existing Manual fails to achieve the
objectives for which it was originally
designed. Finally the ITT Companies

11t showld be noted that the staff recommended
decision, para. 17, addressed the differing
conditions acguments and properly dismissed them.
See Separations Procedures 26 FCC 2d at 253.

assert that the Manual does not provide
for recognition of unique Caribbean
facilities such as earth stations, satellite
leases, elc.

28. As noted earlier the scope of this
Joint Board's authority is limited to the
applicability of the existing manual and
what changes, if any, should be made to
it in order for it to be applicable to
Puerto Rico and the Virgin Islands.
Arguments concerning the broad
questions raised concerning the
Manual's achievement of intended goals
are not before us and therefore, need not
be addressed. Also, we have
demonstrated that the proceures
adopted by the Joint Board are more
than adequate to enable us to reach a
reasoned, lawful decision. .

27. The arguments: concerning the
alleged conflict between the Domsat
orders and Docket 18128 and the
separations procedures are spacious.
Separations allocates costs between
jurisdictions. Docket 18128 requires that
such allocated costs be properly
assigned to services while the Domsat
orders recognize that the cost savings
inherent in satellite service support rate
integration. The argument-that the
Manual fails to recognize international
calling is not correct. International
traffic for separations purposes is
interstate and while settlements may
require additional studies to segregate
such costs and revenues, this result does
not affect separations procedures. The
arguments on cultural distinctions,
limited call routing, and metered use .
rather than flat rate pricing are not
meritorious. Separations allocates plant
investment and costs and any additional
costs resulting from such alleged unique
conditions are accommedated under the
existing Manual. Finally, as noted by the
Bell responsive pleadings, regardless of
the nature of the facility, i.e., earth
stations, satellite leases, the costs
associated with their use can be
assigned to the proper jurisdiction under
the existing Manual. For these reasons,
the ITT Companies assertions that the
existing Manual cannot be applied to
the Caribbean are without merit.

28. Rather than immediately acting on
the staff recommendation, as previously
noted, we requested the parties to
perform studies consistent with the
recommendation and to demonstrate the
economic impact on the companies
should settlements at a 9.5% rate of
return be made. The results of these
studies were compared to settlements
based solely on the current division of
revenues formula on mainland-Puerto
Rica/Virgin Islands traffic. Although
settlements are not before the Joint
Board, it was our belief that such
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analysis was necessary since, on the
mainland, settlements are generally
based on separations studies. The
aforementioned studies clearly
demonstrate that the local telephone
companies, PRTC, PRCA, and VITELCO,
would receive more revenues under the
separations and settlement ratio
assumptions we set forth than under
current revenue divisions. Adoption of
the staff recommendation would,
therefore, have a beneficial impact on
the local jurisdictions. The only adverse
financial impact (as compared with
present revenue divisions) which we
could discern was on the long lines
carriers, AAC&R and CIVL Such impact
however, will be substantially reduced
with the advent of full rate integration. It
is clear to the Joint Board that the
adverse impact was the result of the
settlement ratio, 9.5%, set forth as a
criterion for the studies together with
rate integration, but that the long lines
carriers would always recover their
costs under the staff recommendation.
Since settlements are not before the
Joint Board, it is clear that should the
long lines carriers seek relief from the
adverse financial impact, such relief
would have to be sought in another
forum. Based on the assumption that
settlements will flow from separations
and that all carriers will recover their
costs and a return on investment, we
find no good reason to defer final action
by this Joint Board or the Commission.
29. The record made in this
proceeding clearly demonstrates that
the existing separations manual can be
applied to Puerto Rico and the United
States Virgin Islands. The existing
manual will not unfairly nor
unreasonably treat any party. With the
advent of full rate integration, Puerto
Rico and the Virgin Islands will, for the
purposes of MTS and WATS, be treated
as any mainland state and will also
participate in the interstate revenue
pool.’* Adoption of the existing
separations procedures will result,
therefare, in such participation on the
same basis as the mainland states.
Participation in this manner is clearly
consistent with the Commission’s stated

13 The studies submitted in this proceeding clearly
demonstrate thet full rate integration accompanied
by current divisions of revenues rather than Manunl
based settlements would have severe adverse
impacts on the local lelephone companies since
they would not recover their interstate revenue
requirements,

% Domestic Communications-Satellite Facilities,
35 FCC 2d at B56, 859, Reconsideration 38 FCC 2d al
(95697,

*We note that all parties except the ITT
Companies supporl this finding. It is further noted
that with the advent of full rate integration our
conelusion will be'more beneficial to VITELCO
when settlements are based on separations rather
than on division of revenues.

goal inits Domsat order to minimize
distinctions in communications between
the mainland and the off-shore paints.*®
Participation on an equal basis with the
mainland will, of course, permit these
off-shore locations to be treated in any
modification to the Manual. From all of
the foregoing the Joint Board is firmly of
the opinion that adoption of the staff
recommendation, i.e., use of the existing
Separations Manual, would be in the
public interest and is supported by the
record.'”

Conclusion

30. We have given careful
consideration to the staff recommended
report and order, the parties filings and
implementation studies, the points
raised in oral argument, and past
Commission actions concerning
separations matters. Based thereon it is
the Joint Board's conclusion that the
existing separations methodology
prescribed for the mainland be made
applicable to Puerto Rico and the United
States Virgin Islands. While the issue of
settlements is not before us, we
conclude that adoption of the Joint
Board's recommendation as a
methodology for the development of cost
based settlements will not have an
adverse economic impact on the local
telephone companies. We further
conclude that settlements questions, if
necessary, can be expeditiously
addressed in other appropriate
proceedings upon adoption of this
recommended decision by the
Commission,

31. Accordingly, it is recommended,
that the followingform of order be
adopted by the Commission:

It is ordered, That, pursuant to the
provisions of Sections 4(i), 205, 213,
221(c), 221(d) and 403 of the
Communications Act of 1934, as
amended, the NARUC-FCC Separation$
Manual, which is incorporated by
reference into Part 67 of the
Commission's rules and regulations,
shall apply to Puerto Rico and the
United States Virgin Islands.

It is further ordered, That Part 67 of
the Commission’s Rules and
Regulations, 47 CFR Part 67 is amended
by adding the following sentence:

These Separations procedures apply
to Puerto Rico and the United States
Virgin Islands.

FCC-NARUC Joint Board on Jurisdictional
Separations.

[FR Doc. 7822771 Piled 7-23-78: 8:45 um}

BALLING CODE 8712-01-M

47 CFR Part 73
[BC Docket No. 78-79; RM-3006]

FM Broadcast Station in Rosamond,
Calif.; Changes Made in Table.of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Report and order.

SUMMARY: Action taken herein assigns a
Class A FM channel to Rosamond,
California, in response to a petition filed
by Israel Sinofsky. The assigned channel
waould provide a first local aural
broadcast service to the community.

EFFECTIVE DATE: August 27, 1979,

ADDRESS: 5 Federal Communications

Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Stanley P. Wiggins, Broadcast Bureau,
(202) 632-7792. o

SUPPLEMENTARY INFORMATION:

Report and Order—Proceeding
Terminated

Adopted: July 13,1979, ~
Released: July 19, 1979.

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Resamond,
California), BC Docket No. 78-79, RM-
3006.

1. By Notice of Proposed Rule Making,
released March 2, 1978, 43 FR 9510, the
Commission proposed the assignment of
Class A FM Channel 288A to Rosamond,
California (pop. 2,281).

2. Petitioner, Israel Sinofsky, who is
urging the assignment, had stated that
Rosamond is not located near an
urbanized area. While he recognized
that Rosamond receives service from
stations in three other communities in
the area, including Lancaster (30,948),
Palmdale (8,511) and Mojave (2,573), he
asserted that it has no locally originated
source of information, expression and
advertising. Petitioner asserted that
Rosamond’s population has increased
substantially since the 1970 Census, and
stated he will apply for permission to
construct a facility on Channel 288A if
the assignment is made,

3. In response to the Notice, Sinofsky
reiterated his interest in such an
assignment. The only other party filing
comments, Lancaster-Palmdale
Broadcasting Corporation (“LPB"),
licensee of Stations KKZZ(AM) and
KOTE(FM) in Lancaster, and
KDOL(AM/FM) in Mojave, asserted in
opposing the proposal that such an
assignment would be inappropriate. LPB
contends that Rosamond is actually a
suburb of Lancaster {some 10 miles
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removed), and is not so isolated from
urbanized areas with existing stations
as petitioner contends. LPB also
contended that no significant population
would be provided with a first or second
aural service by the assignment, and
that “Rosamond'’s problems are no
different in any material degree" from
those of other communities with
licensed stations in the area.! Petitioner
disputes LPB on several counts.

4, We believe Rosamond can benefit
from its first locally originated aural
service, and see no public interest to be
served by denying this assignment.
There is no question that Rosamond is
of sufficient size to warrant such an
assignment absent unusual conditions.
There is no requirement in Commission
policy that first or second aural service
be established for a Class A assignment
such as this, nor does the Commission
restrict assignments to incorporated
communities. While LPB contends the
community’s needs do not materially
differ from those of surrounding local
communities, this is a judgment better
made by an independent licensee
attempting to serve its local community
of license than by a competitor
operating four stations in the immediate
vicinity. Rosamond is well outside the
urban area of Lancaster, and the exact
location or telephone listings of local
employers are not determinative of an
area's identity as a community sufficient
to warrant an FM assignment. Such
judgments are open to detailed
examination at the application stage,
but on the record before us here we
believe the various indicia of common
interests in Rosamond support such an
assignment as was indicated in the
Notice.

5. Accordingly, it is ordered, That
effective August 27, 1979, § 73.202(b) of
the Commission’s rules, the FM Table of
Assignments, is amended to read,
insofar as the community named is
concerned, as follows:

City Channel No.

Rosamond, California

8. It is further ordered, That this
proceeding is terminated.

7. For further information on this
proceeding, contact Stanley P. Wiggins,
Broadcast Bureau, (202) 632-7792.

(Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082 (47 U.S.C. 154, 155, 303).)

' LPB also offers other assertions along with its
contention that no support for such an assignment
has been established in terms of demand for local
advertising: This matter is not a proper guestion to
resolve here but is an issue properly addressed at
the application stage of proceedings. Adrian,
Michigan, 37 F.C.C. 2d 1021 (1872).

Federal Communications Commission.
Richard J. Shiben,

Chief, Broadcast Bureau.

[FR Doc. 78-22769 Filed 7-23-79; 8:45 am]

BILLING CODE 8712-01-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 70, 73, and 150

Safeguard Requirements for Special
Nuclear Material of Moderate and Low
Strategic Significance

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Final rule.

suMMARY: The Nuclear Regulatory
Commission is amending its regulations
for physical protection of plants and
materials, including nonpower reactors,
to require physical protection measures
to detect theft of special nuclear
material of moderate and low strategic
significance. The amendments are being
made in the interest of common defense
and security. The measures are designed
to provide a level of protection
equivalent to that recommended in
Information Circular/225/Rev. 1
(INFCIRC/225) published by the
International Atomic Energy Agency
(IAEA). The amendments specify
protection requirements for special
nuclear material at fixed sites, including
nonpower reactors, and for special
nuclear material in transit.

Physical protection requirements for
independent spent fuel storage
installations and nuclear power reactors
are presently covered under 10 CFR
§ 73.40, § 73.50, and § 73.55 and
therefore are not included in these
amendments. ~

Concurrent with the publication of the
amendments, the NRC is publishing a
regulatory guide entitled, *Standard
Format and Content for the Licensee
Physical Security Plan for the Protection
of Special Nuclear Material of Moderate
or Low Strategic Significance.” This
document has been prepared as an aid
to uniformity and completeness in the
preparation and review of the physical
security plan for special nuclear
material of moderate and low strategic
significance. In addition, a value/impact
assessment of these amendments has
been prepared and placed in the
Commission’'s Public Document Room at
1717 H Street, NW., Washington, D.C.

EFFECTIVE DATE: November 21, 1979.

Note.—The Nuclear Regulatory
Commission has submitted this rule to the
Comptroller General for review of its
reporting requirement under the Federal
Reports Act, as amended, 44 U.S.C. 3512. The
date on which the reporting requirement of
the rule becomes effective, unless advised to
the contrary, includes a 45-day period which

that statute allows for Comptroller General
review (44 U.S.C. 3512(c)(2]).

FOR FURTHER INFORMATION CONTACT:
Mr. J. A. Prell, Safeguards Standards
Branch, Office of Standards
Development, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
(301) 443-5904 or Mr. C. K. Nulsen,
Requirements Analysis Branch, Division
of Safeguards, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, (301) 427-4043.

SUPPLEMENTARY INFORMATION: On May
24, 1978 the Nuclear Regulatory
Commission published in the Federal
Register (43 FR 22216) proposed
amendments to 10 CFR Parts 70, 73, and
150 of its regulations. Interested persons_
were invited to submit written
comments and suggestions on the
proposed amendments within thirty
days after publication in the Federal
Register. Based on the public comments
and other considerations, the
Commission has adopted the proposed
amendments, with modifications as set
forth below.

The effective physical protection
amendments are designed to have
overall equivalency to the
recommendations of INFCIRC/225 Rev.
1, but there are differences in the
detailed requirements. INFCIRC/225
Rev. 1 recommendations are designed to
minimize the possibilities of theft or
sabotage of SNM of moderate or low
strategic significance. The effective
amendments have been primarily
designed to require early detection of
theft of SNM of moderate or low
strategic significance. However, in
requiring early detection capabilities,
these amendments deter the possibilities
of theft or diversion. In the judgment of
the Commission, the degree of
protection afforded by the containment,
monitoring and detection procedures
required by these amendments provide
equivalency to the INFCIRC/225 Rev. 1
recommendations for protection of theft
or diversion of SNM.

Significant differences from the
proposed rule published for comment on
May 24, 1978 are: (1) Plutonium-
Beryllium (PuBe) sealed sources would
be exempted from the physical
protection requirements; (2) Plutonium
with isotopic concentration exceeding 80
percent in plutonium-238 would be
exempted from the physical protection
requirements; (3) package and vehicle
search requirements at facilities where
special nuclear material of moderate
strategic significance is used or stored
have been changed; (4) The period of
time allotted for submittal of a licensee
plan to implement these requirements
has been changed from 60 days to 120
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days after the etfective date of the
amendment. In addition, editorial and
clarifying changes were made and some
definitions added to clarify the intent of
the regulations. :

The following discussion pertains to
items (1) through (4) above.

(1) PuBe sealed sources—Commenters
stated that the cost of providing the
required physical protection for PuBe
sealed sources would be prohibitive
from the point of view of the limited
budgets available at universities where
most of the sources are now located.
Imposition of the proposed
requirements, it was said, would resull
in the curtailment of the use of PuBe
sources at some sites with a significant
impact on the educational and research
programs at those institutions. In view
of the very small quantities of plutonium
found in PuBe sealed sources (generally,
from 16 to 161 grams) and the fact that
potential adversaries wishing to obtain
a 5 kg formula quantity of plutonium
would have to commit separate acts of
theft at a large number of widely
separated sites without being detected,
the Commission has decided that the
threat to the common defense and
security of this country was sufficiently
low that physical security measures
should not be required for PuBe sealed
sources. There is an upper limit of 500
grams of plutonium to which this
exemption can be applied because
greater than a 500 gram accumulation of
plutonium in this form invalidates the
basis for this exemption. [AEA
guidelines allow for such exceptions in
the case of research type facilities.

{2) More than 80 percent Pu-238—The
proposed rule has been amended to
reflect that plutonium with isotopic
concentration exceeding 80 percent in
plutonium-238 would be exempted from
the physcial protection requirements.
This change corrects an oversight in the
initially proposed amendments in which
it was intended that such material
would be exempted to be consistent
with the definitions of Category I and
I material in the IAEA document
INFCIRC/225/Rev. 1.

(3) Search requirements—Package and
vehicle search requirements at facilities
at which special nuclear material of
moderate strategic significance is used
or stored have been changed. As
revised, random searches are only
required regarding items leaving
controlled access areas, and not of these
entering, The primary objective of entry
searches is ta detect materials which
could be useful in sabotage. Since
protection against sabotage is not-within
the scope of the proposed amendments,

an entry search requirement is not
necessary,

(4) Submission and Implementation of
Plans—Several commenters stated that
more time would be needed than the
sixty days allowed for submission of
physical security plans, or amendments
to them, following the date the proposed
amendments become effective.

The Commission agrees that more
time may be required, especially in the
case of licensees who have limited
managerial and finacial resources, and
has changed the submission date to be
120 days following the effective date of
the amendment. In addition, the licensee
is now required to implement the
approved security plan within 240 days
following the effective date of the
amendment or within 30 days after the
plan is approved, whichever is later.

Concurrent with the publication of the
amendments, the NRC is publishing a
guide entitled “Standard Format and
.Content for the Licensee Physical
Security Plan for the Protection of
Special Nuclear Material of Moderate or
Low Strategic Significance.” The guide
is being published for a sixty-day
comment period and will be reissued
with comments taken into consideration.
The amendments to 10 CFR Parts 70, 73
and 150 would become effective at this
time (120 days after publication)
(November 21, 1979). Licensees would
therefore have 240 days after publication
of the amendments to submit their plans.
The plan would have to be implemented
30 days after approval by the
Commission or 360 days after (date of
publication in the Federal Register)
(July 24, 1979)

Another area of comment dealt-with
employee screening. Some of the
licensees interpreted the screening
requirement to call for a full field
background investigation of all
personnel entering the controlled access
areas where the material is used or
stored. The wording of the rule has been
revised to more clearly indicate that the
requirement is merely one requiring a
screening based on knowledge of
persons permitted access rather than a
formal security investigation. The
guidance package being issued with the
rule explains more fully the intent of this
requirement.

There was one other area of comment
for which no specific changes were
made to the amendments but which is of
significance. These comments dealt
generally with the technical jutification
for the proposed amendments.

Many of the commenters questioned
the technical justification for the -
proposed amendments on the basis of
the a lack of detailed information
regarding the threat; the additional costs

of implementation they perceived to be
incommensurate with only marginal
improvements in physical protection;
and the impacts on the licensees’
ongoing educational and research
programs. Particular attention was
focuses by some commenters on the
physical protection requirements for low
enriched uranium,

The technical justification for the U.S.
adoption of the proposed amendments is
contingent on both domestic and
international factors, which are closely
interrelated. Current NRC physical
protection regulations apply primarily to
strategic special nuclear material
(uranium enriched in the isotope U-235
to 20% or greater, U-233, and plutoniumy)
in quantities of five formula kilograms or
gredter, There are no specific physical
protection requirements for quantities in
lesser amounts. Yet, it can be properly
argued that a 4.9 formula kilogram
quantity of SNM is about as important a
quantity as 5.0 kilograms. Multiple thefts
of such materials in close to formula
quantities could result in the
accumulation of more than a formula
quantity. The proposed detection
requirements are considered to provide
sufficient protection with minimum
added cost so as not to affect
educational and research programs.
Since the requirements are of a
detection nature rather than prevention,
characterization of the adversary in the
regulations was deemed not to be
necessary.

In regard to low enriched uranium
(LEU) (enrichments less than 20%),
clandestine enrichment to higher levels
may go beyond the capability of
subnational terrorists, but it does not go
beyond the capability of other
governments. Unless properly
safegnarded, low enriched uranium
could be stolen on behalf of foreign
governments and enriched to explosive
useable levels after it is smuggled out of
the U.S.

The Nuclear Non-Proliferation Act of
1978 specifies that NRC shall promulgate
regulations which assure that physical
security measures are provided to
special nuclear materials exported from
the United States without specifying
whether the materials are low enriched
uranium or high enriched uranium.
Pursuant to this legislation, the
Commission has promulgated 10 CFR
Part 110.43 which provides among other
things that:

"(b) Commission determinations on the
adequacy of physical security programs in
recipient countries for Category Il and I
quantities of material will be based on
available relevant information and written
assurances from the recipient country or
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group of countries that physical security
measures providing as a minimum protection
comparable to that set forth in INFCIRC/225
will be maintained.”

While the proposed amendments
would provide a needed extension of
domestic physical protection to special
nuclear materials for which the level of
physical protection required was not
previously specified, the full value of
such protection could not be realized
until similar protection is afforded all
such material among the nations
utilizing such materials. Physical
protection measures similar to those
proposed, which are based on the
recommendations of the IAEA
Information Circular INFCIRC/225/Rev.
1, have already been adopted by several
countries.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
and sections 552 and 553 of title 5 of the
United States Code, the following
amendments to Title 10, Chapter I, Code
of Federal Regulations, Parts 70, 73, and
150 are published as a document subject
to codification.

PART 70—DOMESTIC LICENSING OF
SPECIAL' NUCLEAR MATERIAL

1. Paragraph 70.22(g) of 10 CFR Part 70
is revised to read as follows:

§70.22 Contents of Applications

* - - - »

(g) Each application for a license that
would authorize the transport or
delivery to a carrier for transport of
special nuclear material in an amount
specified in § 73.1(b)(2) of this chapter
shall include (1) a description of the plan
for physical protection of special
nuclear material in transit in accordance
with §§ 73.30 through 73.36, 73.47 (a) and
(), 73.47(g) for 10 kg or more of special
nuclear material of low strategic
significance, and 73.70(g) of this chapter
including, as appropriate, a plan for the
selection, qualification and training of
armed escorts, or the specification and
design of a specially designed truck or
trailer, and (2) a licensee safeguards
contingency plan or response
procedures, as appropriate, for dealing
with threats, thefts, and industrial
sabotage relating to the special nuclear
material in transit. Each application for
such a license involving formula
quantities of strategic special nuclear
material shall include the first four
categories of information contained in
* the applicant's safeguards contingency
plan. (The first four categories of
information, as set forth in Appendix C
to 10 CFR Part 73, are Background,
Generic Planning Base, Licensee
Planning Base, and Responsibility
Matrix. The fifth category of

information, Procedures, does not have
to be submitted for approval.)

2. Paragraph 70.22(h) of 10 CFR Part 70
is revised to read as follows:

* - - - -

(h) Each application for a license to
possess or use at any site or contiguous
sites subject to control by the licensee
uranium-235 (contained in uranium
enriched to 20 percent or more in the
uranium-235 isotope), uranium-233, or
plutonium alone or in any combination
in a quantity of 5,000 grams or more
computed by the formula,
grams=(grams contained U-235+2.5
(grams U-233 +grams plutonium), other
than a license for po$session or use of
such material in the operation of a
nuclear reactor licensed pursuant to Part
50 of this chapter, shall include a
physical security plan, consisting of two
parts. Part I shall address vital
equipment, vital areas, and isolation
zones, and shall demonstrate how the
applicant plans to meet the
requirements of §§ 73.40, 73.50, 73.60,
73.70, and 73.71 of this chapter in the
conduct of the activity to be licensed.
Part II shall list tests, inspections, and
other means to demonstrate compliance
with such requirements.

3. Section 70.22 is amended to add a
new paragraph (k) to read as follows:

- - - - -

(k) Each application for a license to
possess or use at any site or contiguous
sites subject to control by the licensee
special nuclear material of moderae
strategic significance or 10 kg or more of
special nuclear material of low strategic
significance as defined under
paragraphs 73.2 (x) and (y) of this
chapter, other than a license for
possession or use of such material in the
operation of a nuclear power reactor
licensed pursuant to Part 50 of this
chapter, shall include a physical security
plan which shall demonstrate how the
applicant plans to meet the
requirements of paragraph 73.47 (d), (e),
(f) and (g), as appropriate, of Part 73 of
this chapter.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

4. Paragraph 73.1(b) of 10 CFR Part 73
is revised to read as follows:

§73.1 Purpose and Scope.

(b) Scope

(1) This part prescribes requirements
for (i) the physical protection of
production and utilization facilities
licensed pursuant to Part 50 of this
chapter; (ii) the physical protection of
plants in which activities licensed
pursuant to Part 70 of this chapter are

conducted, and (iii) the physical
protection of special nuclear material by
any person who, pursuant to the
regulations in Part 70 of this chapter,
possesses or uses at any site or
contiguous sites subject to the control by
the license, formula quantities of
strategic special nuclear material or
special nuclear material of moderate
strategic significance or special nuclear
material of low strategic significance.
(2) This part prescribes requirements
for the physical protection of special
nuclear material in transportation by
any person who is licensed pursuant to
the regulations in Part 70 and Part 110 of
this chapter who imports, exports,
transports, delivers to a carrier for
transport in a single shipment, or takes
delivery of a single shipment free on
board (f.0.b) where it is delivered to a
carrier, formula quantities of strategic
special nuclear material or special
nuclear material of moderate strategic

_ significance or special nuclear material

of low strategic significance.

5. Section 73.2 of 10 CFR Part 73 is
amended by revising paragraph (b) and
adding new paragraphs (x), (y). (z). (aa)
and (bb) to read as follows:

§73.2 Definitions.

- - - - -

(b) “Authorized individual” means
any individual, including an employee, a
student, a consultant, or an agent of a
licensee who has been designated in
writing by a licensee to have
responsibility for surveillance of or
control over special nuclear material or
to have unescorted access to areas
where special nuclear material is used
or stored.

* * - * -

(x) “special nuclear material of
moderate strategic significance' means:

(1) less than a formula quantity of
strategic special nuclear material but
more than 1000 grams of uranium-235
(contained in uranium enriched to 20
percent or more in the U-235 isotope) or
more than 500 grams of uranium-233 or
plutonium or in a combined quantity of
more than 1000 grams when computed
by the equation, grams = (grams
contained U-235) + 2 (grams U-

233 + grams plutonium), or

(2) 10,000 grams or more of uranium-
235 (contained in uranium enriched to 10
percent or more but less than 20 percent
in the U-235 isotope).

(v) “special nuclear material of low
strategic significance” means:

(1) less than an amount of strategic
special nuclear material of moderate
strategic significance, as defined in
§ 73.2(x)(1), but more than 15 grams of
uranium-235 (contained in uranium
enriched to 20 percent or more in the U-
235 isotope) or 15 grams of uranium-233
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or 15 grams of plutonium or the
combination of 15 grams when
computed by the equation,

grams = grams conlained U-

235 + grams plutonium + grams U-233,
or

(2) less than 10,000 grams but more
than 1000 grams of uranium-235
(contained in uranium enriched to 10
percent or more but less than 20 percent
in the U-235 isotope), or

() 10,000 grams or more of uranium-
235 contained in uranium enriched
above natural but less than 10 percent in
the U-235 isotope.

(z) "Controlled access area” means
any temporarily or permanently
established area which is clearly
demarcated, access to which is
controlled and which affords isolation of
the material or persons within it.

(aa) “‘Strategic special nuclear
material’ means uranium-235 (contained
in uthnium enriched to 20 percent or
more in the U-235 isotope), uranium-233.
or plutonium.

(bb) “Formula quantity” means
strategic special nuclear material in any
combination in a quantity of 5,000 grams
or more compuled by the formnula,
grams = (grams contained U-235) + 2.5
(grams U-233 + grams plutonium).

6. A new § 73.47 is added to 10 CFR
Part 73 to read as follows:

§73.47 Licensee Fixed Site and In-Transit
Requirements For The Physical Protection
of Special Nuclear Material of Moderate and
Low Strategic Significance.

(a) General Performance Objectives

(1) Each licensee who possesses, uses
or transports special nuclear material of
moderate or low strategic significance
shall establish and maintain a physical
protection system that will achieve the
following objectives:

(i) Minimize the possibilities for
unauthorized removal of special nuclear
material consistent with the potential
consequences of such actions; and

(i) Facilitate the location and
recovery of missing special nuclear
material.

(2) To achieve these objectives, the
physical protection system shall
provide:

(i) Early detection and assessment of
unauthorized access or activities by an
external adversary within the controlled
access area containing special nuclear
material;

(11) Early detection of removal of
special nuclear material by an external
adversary from a controlled access area;

(iii) Assure proper placement and
transfer of custody of special nuclear
material; and

-

{iv) Respond to indications of an
unauthorized removal of special nuclear
material and then notify the appropriate
response forces of its removal in order
to facilitate its recovery.

(b)(1) A ligensee is exempt from the
requirements of this section to the
extent that he possesses, uses, or
transports (i) special nuclear material
which is not readily separable from
other radioactive material and which
has a total external radiation dose rate
in excess of 100 rems per hour at a
distance of 3 feet from any accessible
surface without intervening shielding or
(ii) sealed plutonium-beryllium neutron
sources totaling 500 grams or less
contained plutonium at any one site or
contiguous sites or (iii) plutonium with
an isotopic concentration exceeding 80
percent in plutonium-238.

(2) A license who has quantities of
special nuclear material equivalent to
special nuclear material of moderate
strategic significant distributed over
several buildings may, for each building
which contains a quantity of special
nuclear material less than or equal to a
level of special nuclear material of low
strategic significance, protect the
material in that building under the lower
classification physical security
requirements.

(c) Each licensee who possesses, uses,
transports or who delivers to a carrier
for transport special nuclear material of
moderate strategic significance of 10 kg
or more of special nuclear material of
low strategic significance shall;

(1) Submit by [date 120 days from
effective date of amendment] a security
plan or an amended security plan
describing how the licensee will comply
with all the requirements of Sections
73.47 (d), (e), (f), and (g), as appropriate,
including schedules of implementation;
and

(2) Within 240 days after the effective
date of these amendments or 30 days
after the plan(s) sumitted pursuant to
paragraph (c)(1) of this section is
approved, whichever is later, implement
the approved security plan

(d) Fixed Site Reguirements for
Special Nuclear Material of Moderate
Strategic Significance—Each licensee
who possesses, stores, or uses quantities
and types of special nuclear material of
moderate strategic significance at fixed
sites, except those who are licensed to
operate a nuclear power reactor
pursuant to Part50, shall;

(1) use the material only within a
controlled access area which is
illuminated sufficiently to allow
detection and surveillance of
unauthorized penetration or activities,

(2) store the material only within a
controlled access area such as a vault-
type room or approved security cabinet
or their equivalent which is illuminated
sufficiently to allow detection and
surveillance of unauthorized penetration
or activities,

(3) monitor with an intrusion alarm or
other device or procedures the
controlled access areas to detect
unauthorized penetration or activities,

(4) conduct screening prior to granting
an individual unescorted access to the
controlled access area where the
material is used or stored, in order to
obtain information on which to base a
decision to permit such acceess,

(5) develop and maintain a controlled
badging and lock system to identify and
limit access to the controlled access
areas to authorized individuals,

(6) limit access to the controlled
access areas to authorized or escorted
individuals who require such access in
order to perform their duties,

(7) assure that all visitors to the
controlled access areas are under the
constant escort of an individual who has
been authorized access to the area,

(8) establish a security organization or
modify the current security organization
to consist of at least one watchman per
shift able to assess and respond to any
unauthorized penetrations or activities
in the controlled access areas,

(9) provide a communication
capability between the security .
organization and appropriate response
force,

(10) search on a random basis
vehicles and packages leaving the
controlled access areas, and

(11) establish and maintain response
procedures for dealing with threats of
thefts or thefts of such materials.

(e) In-Transit Requirements for
Special Nuclear Material of Moderate
Strategic Significance—

(1) Each licensee who transports,
exports or delivers to a carrier for
transport special nuclear material of
moderate strategic significance shall:

(i) provide advance notification to the
receiver of any planned shipments
specifying the mode of transport,
estimated time of arrival, location of the
nuclear material transfer point, name of
carrier and transport identification,

(ii) receive confirmation from the
receiver prior to the commencement of
the planned shipment that the receiver
will be ready to accept the shipment at
the planned time and location and
acknowledges the specified mode of
transport,

(iii) transport the material in a tamper-
indicating sealed container,
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(iv) check the integrity of the
containers and seals prior to shipment,
and

(v) arrange for the in-transit physical
protection of the material in accordance
with the requirements of § 73.47(e)(3) of
this part unless the receiver is a licensee
and has agreed in writing to arrange for
the in-transit physical protection.

(2) Each licensee who receives special
nuclear material of moderate strategic
significance shall:

(i) check the integrity of the containers
and seals upon receipt of the shipment,

(ii) notify the shipper of receipt of the
material as required in Section 70.54 of
Part 70 of this chapter. and

(iii) arrange for the in-transit physlcal
protection of the material in accordance
with the requirements of § 73.47(e)(3) of
this part unless the shipper is a licensee
and has agreed in writing to arrange for
the in-transit physical protection.

(3) Each licensee, either shipper or
receiver, who arranges for the physical
protection of special nuclear material of
moderate strategic significance while in
transit or who takes delivery of such
material free on board (f.0.b.) the point
at which it is delivered to a carrier for
transport shall:

(i) arrange for a telephone or radio
communications capability, for
notification of any delays in the
scheduled shipment, between the carrier
and the shipper or receiver,

(ii) minimize the time that the material
is in transit by reducing the number and
duration of nuclear material transfers
and by routing the material in the most
safe and direct manner,

(iii) conduct screening of all licensee
employees involved in the
transportation of the material in order to
obtain information on which to base a
decision to permit them control over the
material,

(iv) establish and maintain response
procedures for dealing with threats of
thefts or thefts of such material,

(v) make arrangements to be notified
immediately of the arrival of the
shipment at its destination, or of any
such shipment that is lost or
unaccounted for after the estimated time
of arrival at its destination, and

(vi) conduct immediately a trace
investigation of any shipment that is lost
or unaccounted for after the estimated
time and report to the Nuclear
Regulatory Commission as specified in
§ 73.71 and to the shipper or receiver as
appropriate. The licensee who made the
physical protection arrangements shall
also immediately notify the Director of
the appropriate Nuclear Regulatory
Commission Inspection and
Enforcement Regional Office listed in

Appendix A of the action being taken to
trace the shipment.

(4) Each licensee how exports special
nuclear material of moderate strategic
significance shall comply with the
regirements specified in § 73.47(c), (e)(1)
and (e)(3).

(5) Each licensee who imports special
nuclear material of moderate strategic
significance shall,

(i) comply with the requirements
specified in § 73.47{c) (e)(2) and (e)(3)
and

(ii) notify the exporter who delivered
the material to a carrier for transport of
the arrival of such material.

(f) Fixed Site Requirements for Special
Nuclear Material of Low Strategic
Significance—Each licensee who
possesses or uses special nuclear
material of low strategic significance at
fixed sites, except those who are
licensed to operate a nuclear power
reactor pursuant to Part 50, shall:

(1) store or use the material only
within a controlled access area,

{2) monitor with an intrusion alarm or
other device or procedures the
controlled access areas to detect
unauthorized penetrations or activities,

(3) assure that a watchman or offsite
response force will respond to all
unauthorized penetrations or activities,
and

(4) establish and maintain response
procedures for dealing with threats of
thefts or thefts of such material.

(g) In-Transit Requirements for
Special Nuclear Material of Low
Strategic Significance—

(1) Each licensee who transports or
who delivers to a carrier for transport
special nuclear material of low strategic
significance shall:

(i) provide advance notification to the
receiver of any planned shipments
specifying the mode of transport,
estimated time of arrival, location of the
nuclear material transfer point, name of
carrier and transport identification,

(i) receive confirmation from the
receiver prior to commencement of the
planned shipment that the receiver will
be ready to accept the shipment at the
planned time and location and
acknowledges the specified mode of
transport,

(iii) transport the material in a tamper
indicating sealed container,

(iv) check the integrity of the
coxétainers and seals prior to shipment,
an

(v) arrange for the in-transit physical
protection of the material in accordance
with the requirements of § 73.47(g)(3) of
this part, unless the receiver is a

licensee and has agreed in writing to

arrange for the in-transit physical
protection.

(2) Each licensee who receives
quantities and types of special nuclear
material of low strategic significance
shall:

(i) check the integrity of the containers
and seals upon receipt of the shipment,

(ii) notify the shipper of receipt of the
material as required in § 70.54 of Part 70
of this chapter, and

(iii) arramge for the in-transit physical
protection of the material in accordance
with the requirements of § 73.47(g)(3) of
this part, unless the shipper is a licensee
and has agreed in writing to arrange for
the in-transit physical protection.

(3) Each licensee, either shipper or
receiver, who arranges for the physical
protection of special nuclear material of
low strategic significance while in
transit or who takes delivery of such
material free on board {f.0.b.) the point
at which it is delivered to a camer for
transport shall:

(i) establish and maintain response
procedures for dealing with threats of
thefts or thefts of such material,

(ii) make arrangements to be notified
immediately of the arrival of the
shipment at its destination, or of any
such shipment that is lost or
unaccounted for after the estimated time
of arrival at its destination, and

(iii) conduct immediately a trace
investigation of any shipment that is lost
or unaccounted for after the estimated
arrival time and report to the Nuclear
Regulatory Commission as specified in
§ 73.71 and to the shipper or receiver as
appropriate. The licensee who made the
physical protection arrangements shall
also immediately notify the Director of
the appropriate Nuclear Regulatory
Commission Inspection and
Enforcement Regional Office listed in
Appendix A of the action being taken to
trace the shipment.

(4) Each licensee who exports special
nuclear material of low strategic
significance shall comply with the
appropriate requirements specified in
§ 73.47(c), (g)(1) and (g)(3).

(5) Each licensee who imports special
nuclear material of low strategic
significance shall:

(i) comply with the requirements
spzciﬁed in § 73.47(c), (g)(2) and (g)(3).,
an

(ii) notify the person who delivered
the material to a carrier for transport of
the arrival of such material,

7. Section 73.71(a) of 10 CFR Part 73 is
revised to read as follows:
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§73.71 Reports of unaccounted for
shipments, suspected theft, unlawful
diversion, or industrial sabotage.

(a) Each licensee who conducts a
trace investigation of a lost or
unaccounted for shipment pursuant to
§ 73.36(f), § 73.47(e)(3)(vi), or
§ 73.47(g)(8)(iii) shall immediately report
to the appropriate NRC Regional Office
listed in Appendix A the details and
results of his trace investigation and
shall file within a period of fifteen (15)
days a written report to the appropriate
NRC Regional Office setting forth the
details and results of the trace
investigation. A copy of such written
report shall be sent to the Director,
Office of Inspection and Enforcement,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555.

. - * »

8. Section 73.72 of 10 CFR Part 73 is
revised to read as follows:

§73.72 Requirement for advance notice
of shipment of special nuclear material.

Each licensee who plans to import,
export, transport, deliver to a carrier for
transport in a single shipment, or take
delivery at the point where it is
delivered to a carrier, formula quantities
of strategic special nuclear material or
special nuclear material of moderate
strategic significance shall notify the
Director of the appropriate Nuclear
Regulatory Commission Inspection and
Enforcement Regional Office listed in
Appendix A by U.S. Mail, postmarked at
least 7 days in advance of the shipping
date. The following information shall be
furnished in the advance notice: shipper,
receiver, carrier(s), estimated date and
time of departure and arrival, transfer
point(s), and mode(s) of shipment. The
Director of the appropriate Nuclear
Regulatory Commission Inspection and
Enforcement Regional Office shall also
be notified by telephone 7 days in
advance of the shipping date that an
advance shipping notice has been sent
by mail, and of any changes to the
shipment itinery prior to the shipment
date. Road shipments or transfers with
one-way transit times of 1 hour or less in
duration between installations of a
licensee are exempt from the
requirements of this section.

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
UNDER SECTION 274

9.10 CFR Part 150 is amended to add
a new Section 150.14 to read as follows:

§ 150.14 Commission Regulatory
Authority for Physical Protection.

Persons in Agreement States
possessing, using or transporting special

nuclear material of low strategic
significance in quantities greater than 15
grams of plutonium or uranium-233 or
uranium-235 (eniriched to 20 percent or
more in the U-235 isotope) or any
combination greater than 15 grams when
computed by the equation grams=grams
uranium-235 + grams plutonium + grams
uranium-233 shall meet the physical
protection requirements of § 73.47 of 10
CFR Part 73.

EFFECTIVE DATE: November 21, 1979.

(Sec. 53, 161i, Pub. Law 83-703, 68 Stat. 948,
Pub. Law 93-377, 88 Stal. 475; Sec. 201, Pub,
Law 93-438, 88 Stat. 1242-1243, Pub. Law 94—
79, 89 Stat. 413 (42 U.S.C. 2073, 2201, 5841).)
Dated at Washington, D.C. this 18th day of
July, 1978. :
For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
[FR Doc. 79-22671 Filed 7-23-78: 8:45 am]
BILLING CODE 7590-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

—

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
{7 CFR Part 226]

Child Care Food Program
Correction

In FR Doc. 79-20396 appearing at page
39077 in the issue for Tuesday, July 13,
1979, make the following corrections:

(1) On page 39078, in the first column,
under the heading SUPPLEMENTARY
INFORMATION, in the second
paragraph, in the 5th line, insert the
word "“limit" between the words “time"
and “for",

(2) On page 39078, in the middle
column, in the 18th line from the top of
the page, insert the word “final"
between the words, “affect” and
“regulatory".

(3) On page 39080, in the third column,
under the heading III. State
Responsibility, in the paragraph
designated by “2. Application
approval,”in the 1st line, substitute,
“Pub. L. 95-627" for "The statute”,

(4) On page 39082, in the middle
column, in the paragraph designated by
8. Procurement standards,” in the 8th
line, replace the word “finds" with the
word “funds".

(5) On page 39083, in the middle
column, in the pargraph designated by
“6. Audits,” in the 7th line, insert the
word “audit" between the words “the”
and "biennial”,

(6) On page 39083, in the middle
column, in the pargraph designated by
“6. Audits,” in the 10th line, substitute
“audit” for “audity.

(7) On page 39087, in the first column,
in § 226.2(e), in the 6th line, insert the
word "not™ between the words “but”
and “limited”.

(8) On page 39091, in the middle
column, in § 226.7(d)(2), the 26th line
should read, “‘or certificates with any
applicable State or".

(9) On page 39091, in the middle
column, in § 226.7(d)(3), in the 28th line,

replace the word *Page” with the word
"Program".

(10) On page 39091, in the middle
column, in § 226.7(d)(3), in the 32nd line,
replace the word "indicated” with the
word “indicates". ¢

(11) On page 39098, in the third
column, in § 226.16{a), in the 10th line,
substitute “tax-exempt” for “tax-exept”
and replace the word “any” with the
word “may”.

(12) On page 39098, in § 226,17(c), in
the 2nd line, replace the word “is" with
the word “as”.

(13) On page 39100, in the third
column, in § 226.20(c), in the
introductory paragraph, in the 3rd line,
insert the prefix “sub” before the word
“‘paragraphs”.

(14) On page 39100, in the third
column, in § 226.20(c)(2)(iii), in the 2nd
line, insert the word “four" between the
words “following™ and “components”,

(15) On page 39100, in the third
column, in § 226.20(c)(3), in the 1st line,
insert the number “1" in front of the
word “cup’’

(16) On page 39105, in the third
column, in § 226.25(b)(3)(ii)(D), in the 8th
line, replace “(b)(2) and (3)" with "(b)(2)
and (b)(3)”

BILLING CODE 1505-01-M

Agricultural Marketing Service
[7 CFR Part 924]

Handling of Fresh Prunes Grown in
Designated Counties in Washington
and in Umatilla County, Oreg.

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This notice invites written
comments on a proposal to exempt
designated handlers from inspection and
certification requirements of this order
under a waiver of inspection procedure.
This is designed to provide for orderly
marketing in the interests of producers
and consumers.

DATES: Comments must be received by
August 8, 1979.

ADDRESSES: Send comments to: Hearing
Clerk, Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250. All written submissions
made pursuant to this notice will be
made available for public inspection at

the Office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, {202) 447-5975,

SUPPLEMENTARY INFORMATION:
Consideration is being given to the
following waiver of inspection rule
proposal, recommended by the
Washington-Oregon Fresh Prune
Marketing Committee, established under
the marketing agreement and Order No.
924, as amended (7 CFR Part 924},
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon. This program is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). This proposal has not been
determined significant under USDA
criteria for implementing Executive
Order 12044.

The recommendations of the
Washington-Oregon Fresh Prune
Marketing Committee reflect its
appraisal of the need to grant certain
handlers waivers of inspection and
certification. Some handlers are located
in areas remote from inspection offices.
They would be eligible for a waiver if an
inspector is not readily available. Fresh
prunes are perishable, with the waiver
needed to facilitate prompt marketing.

Such proposal reads as follows:

§924.110 Waiver of inspection and
certification.

(a) Application. Any handler
(including a grower-handler packing and
handling prunes of such handler's own
production), whose packing facilities are
located in an area where either a
Washington State Plant Industry
Division Inspection Office or Oregon
State Plant Industry Inspection Office or
Federal-State Inspector is not readily
available to perform the required
inspection may, prior to shipment, apply
to the Committee for a permit
authorizing a waiver of inspection.
Applications shall be made on forms
furnished by the Committee and shall
contain such information as the
Committee may require including: Name
and address of applicant, location of
packing facility, distance of packing
facility from the nearest inspection
office, period (approximate beginning
and ending dates) during which the
applicant expects to ship prunes,
estimated quantity of prunes applicant
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expects to ship to fesh market during the
period, manner in which the majority of
applicant's fruit will be marketed (i.e.,
transported by applicant to market, sold
at orchard to truckers, etc.), areas or
markets to which the applicant expects
to-ship the majority of the prunes. The
applicant shall also contain an
agreement by applicant:

(1) Not to ship or handle any prunes
unless such prunes meet the grade, size.
maturity, container, and all other
requirements of the marketing
agreement and order in effect at time of
handling;

(2) To report periodically to the
Committee on reporting forms furnished
by the Committee, the following
information on each shipment: quantity,
variety, grade, minimum size, container,
date of shipment, destination, name and
address of buyer or receiver, and such
other information as the Committee may
specify:

{3) To pay applicable assessments on
each shipment;

(4) To have or cause to have each
shipment of prunes inspected when such
shipment is transported to a market or
through a location enroute to market
where an inspéector is available; and

(5) To comply with such other
safeguards as the Committee may
prescribe.

(b) Issuance of Permit. Whenever the
Committee finds and determines from
the information contained in the
application or from other proof
satisfactory to the Committee that the
applicant is entitled to a waiver from the
inspection requirements of the
marketing agreement and order at time
of shipment, the Committee shall issue a
permit authorizing the applicant to ship
prunes in accordance with these
administrative regulations and the terms
and conditions of such permit.

Dated: July 19, 1979,
D. 8. Kuryloski,
Acting Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 78-22620 Filed 7-23-79; 45 am|
BILLING CODE 3410-02-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

(12 CFR Part 309]
Proposed Amendment to Existing
Regulations

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Proposed Amendment to
Existing Regulations—Extension of
Comment Period.

suMmARY: The Board of Directors of
FDIC has voted to amend Part 309 of its
regulations so as to allow for routine
public disclosure of the Trust
Department Annual Reports of Assets
filed with the FDIC by State nonmember
insured banks. All interested persons
were invited to submit written
comments on the proposed amendment
until July 16, 1979, The comment period
is being extended an additional thirty
days.

OATE: Additional comments must be
received by August 16, 1979.

ADDRESS: Comments should be
addressed to Hoyle L. Robinson,
Executive Secretary, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, D.C. 20429,

FOR FURTHER INFORMATION CONTACT:
Pamela E. F. LeCren, Attorney, Legal
Division (202-389-4453), or John Harvey,
Review Section Chief (202-389-4620).
SUPPLEMENTARY INFORMATION: The
FDIC currently obtains Trust
Department Annual Reports of Assets
from nonmember insured banks. The
information compiled from these reports
is used in a publication of statistical
data on trust activities. The publication
contains in some instances the data
supplied by individual banks. The
reports are themselves exempt from
public disclosure under the Freedom of
Information Act (5 U.S.C. 552(b)(8)), but
may be disclosed at the FDIC's
discretion. As it is the opinion of the
Board of Directors of the FDIC that the
public will be benefited by the release of
this information and that State
nonmember insured banks will not be
harmed thereby, the Board of Directors
proposes to make these reports
available to the public on a routine
basis. In order to do so, § 309.4(b) of
FDIC's regulations must be amended to
allow for such disclosure,

In consideration of the foregoing, the
Board of Directors of the FDIC proposes
to amend 12 CFR 309.4(b)(1) by adding
al the end thereof:

(v) Annual Trust Department Report
of Assets for commercial banks and
mutual savings banks,*

Dated: July 17, 1979.
Hoyle L. Robinson,
Executive Secretary.
[FR Doc. 76-22747 Filed 9-23-79; 8:45 am)|
BILLING CODE 6714-01-M

* Trust Department report number 8020/33.

SECURITIES AND EXCHANGE
COMMISSION

[17 CFR Part 270]
[Release No. IC-10748, File No. S7-789]

Confidential Treatment of Names and
Addresses of Dealers of Registered
Investment Company Securities

Correction

In FR Doc. 79-20738 appearing at page
39197 in the issue for Thursday, July 5,
1979, on page 39198, second column,
sixth line of the first full paragraph, the
word “of"" should read “or".

BILLING CODE 1505-01-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
[21 CFR Part 178]

Indirect Food Additives; Proposed
Revocation of use of Hydrogenated 4,
4'-1sopropyli Denediphenolphosphite
Ester Resins

Correction

In FR Doc. 79-18375 appearing on
page 34513 in the issue of Friday, June
15, 1979, where references to “* * * 4,
4, " * ""or"™* * *4,4A" * *"appear
change them to "* * * 4,4’ * * *v,
BILLING CODE 1505-01-M

[21 CFR Part 184]
[Docket No. 78N-0198]

Dextrin; Affirmation of GRAS Status as
a Direct and Indirect Human Food
Ingredient

Correction

In FR Doc, 79-9170 appearing at page
18246 in the issue for Tuesday, March
27, 1979 and corrected at page 34515 in
the issue of Friday, June 15, 1979, in the
fourth item of the correction, the
superscript *®" should have been a
subscript "

BILLING CODE 1505-31-M
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DEPARTMENT OF HOUSING AND [24 CFR Part 203] [24 CFR Part 203] .
URBAN DEVELOPMENT :

[Docket No. R-79-691] [Docket No. R-79-687]
Office of the Secretary

Mutual Mortgage Insurance and Mutual Mortgage Insurance and
[24 CFR Part 55] Insured Home Improvement Loans Insured Home Improvement Loans

[Docket No. R-79-692]

Floodplain Management and the
Protection of Wetlands

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of Transmittal of
Proposed Rule to Congress under
Section 7(0) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information a rule
which the Secretary is submitting to
Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the
rulemaking document described below:

24 CFR Part 55—Floodplain
Management and the Protection of
Wetlands

This proposed rule prescribes policies
and procedures to be used by the
Department of Housing and Urban
Development for implementing
Executive Order 11988 on Floodplain
Management and Executive Order 11990
for the Protection of Wetlands.

(Section 7(0) of the Department of HUD Act,
42 U.S.C. 3535(0) Section 324 of the Housing
and Community Development Amendment of
1978.)

Issued at Washington, D.C, July 19, 1979,
Patricia Roberts Harris,

Secretary, Department of Housing and Urban
Development.

|FR Doc. 79-22834 Filed 7-23-79; 8:45 am)

BILLING CODE 4210-01-M

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of Transmittal of
Proposed Rule to Congress under
Section 7(0) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information an
interim rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Oifice of
Regulations, Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

Part 203—Mutual Mortgage Insurance
and Insured Home Improvement Loans

The attached proposed rule would
enable the Department to make insured
financing available even though the
purchaser has been financially assisted
by a federal, state or local agency which
has secured its assistance by a second
lien subordinate the mortgage offered
for FHA insurance.

(Section 7(o) of the Department of HUD Act,
42 U.S.C. 3535(0), Section 324 of the Housing
and Community Development Amendments
of 1978).

Issued at Washington, D.C. July 19, 1979,
Patricia Roberts Harris,

Secretary, Department of Housing and Urban
Development.

[FR Doc. 7622835 Filed 7-23-79; 8:45 am]

BILLING CODE 4210-01-M

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of Transmittal of
Proposed Rule to Congress under
section 7(o) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congrss prior to
each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information a
proposed rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.

SUPPLMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Commitiee the following
rulemaking document:

24 CFR Part 203—Mutual Mortgage
Insurance and Insured Home
Improvement Loans

This proposed rule would revise 24

CFR Part 203 to broaden the insured
home improvement loan program under
203(k) to cover rehabilitation activities
including refinancing or acquisition of
property to be rehabilitated.
{Section 7(0) of the Department of HUD Act,
42 U.S.C. 3535(0), Section 324 of the Housing
and Community Development Amendments
of 1978).

Issued at Washington, D.C., July 18, 1979,
Jay Janis,

Acting Secretary, Department of Housing and
Urban Development.

[FR Doc. 79-22764 Filed 7-23-79; 8:45 am)

BILLING CODE 4210-01-M

[24 CFR Parts 203, 220, 221, 222, 226
and 235]

[Docket No. R-79-693]

Mutual Mortgage Insurance and
Insured Home Improvement Loans

AGENCY: Department of Housing and
Urban Development.
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AcTION: Notice of Transmittal of
Proposed Rule to Congress under
Section 7(0) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information an
interim rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, S.W,, Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairman and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Parts 203, 220, 221, 222, 226
and 235—Mutual Mortgage Insurance
and Insured Home Improvement
Loans—Dollar Limitation Increase for
Solar Energy Systems

This interim rule would amend 24 CFR

Parts 203 and 235 to provide for an
increase of up to twenty percent in the
dollar limitations on insured mortgages
and home improvement loans for one-to-
four family residences, if such increase
is made necessary by the installation of
a solar energy system. In addition, the
interim rule would amend 24 C.F.R. Part
226 to bring the maximum mortgage
amounts for armed services housing in
line with the dollar limitations set in
Section 203(b) of the National Housing
Act, as required by recent statutory
amendment.
(Section 7(0) of the Department of HUD Act,
42 U.S.C. 3535(0), Section 324 of the Housing
and Community Development Amendments
of 1978).

Issued at Washington, D.C. July 19, 1979.
Patricia Roberts Harris,

Secretary, Department of Housing and Urban
Development.

[FR Doc. 7922833 Filed 7-23-79; 8:45 am]

BILLING CODE 4210-01-M

[24 CFR Part 390]
[Docket No. R-79-689]

Guaranty of Mortgage-Backed
Securities

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of Transmittal of
Proposed Rule to Congress under
Section 7(0) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register, This Notice lists and
summarizes for public information a
proposed rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Part 390—Guaranty of
Mortgage-Backed Securities—
Amendment to Permit Combination
Mobile Home and Mobile Home Lot
Loans to be Included in GNMA
Mortgage-Backed Securities Program

This proposed rule would revise
§ 390.3(c)(3) of the regulations governing
GNMA guaranty of mortgage-backed
securities to permit “combination
loans"”, which finance the purchase of
mobile homes and developed lots in a
single transaction, to be included in
pools of mobile home loans under the
existing GNMA program for mobile
home loan securities. The change would
substantially increase the availability of
funds for “combination loans", which
would in turn help increase the supply
of moderately priced housing.

(Section 7(o) of the Department of HUD Act,
42 U.8.C. 3535(0), Section 324 of the Housing
and Community Development Amendments
of 1978).

Issued at Washington, D.C. July 18, 1979.
Patricia Roberts Harris,
Secretary, Department of Housing and Urban
Development.
[FR Doc. 79-22836 Filed 7-23-79; 8:45 am|
BILLING CODE 4210-01-M

[24 CFR Part 510]
[Docket No. R-79-688] -

Section 312 Rehabilitation Loan
Program

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of Transmittal of interim
rule to Congress under Section 7{0) of
the Department of HUD Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule’s publication in the
Federal Register. This Notice lists and
summarizes for public information an
interim rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, SW., Washington, D.C.
20410, (202) 755-6207.

SUPP.LEUENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

Part 510—Section 312 Rehabilitation
Loan Program

This interim rule would revise the
requirements which apply when a
tenant (not an owner-occupant) is
displaced as a result of a Section 312
Rehabilitation Loan or is permitted to
continue in occupancy of the property.
The maximunt rent that may be charged
to a residential tenant who is permitted
to continue in occupancy after the
rehabilitation will, in some cases, be
increased. Also, small residential
rehabilitation projects that do not
exceed $2,500 per dwelling unit and do
not displace any tenants are being
exempted from the rule.

(Section 7(0) of the Department of HUD Act,
42 U.8.C. 3535(0), Section 324 of the Housing
and Community Development Amendments
of 1978).
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Issued at Washington, D.C,, July 18, 1979.
Patricia Roberts Harris,
Secretary, Department of Housing and Urban
Development,
{FR Doc. 78-22765 Filed 7-23-79: 8:45 am]
BILLING CODE 4210-01-M

[24 CFR Part 841]
[Docket No. R-79-690]

Public Housing Development Phase

AGENCY: Department of Housing and
Urban Development.
ACTION: Notice of Transmittal of Interim

Rule to Congress under Section 7(0) of
the Department of HUD Act.

SUMMARY: Recently enacted legislation
authorizes congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule’s publication in the
Federal Register. This Notice lists and
summarizes for public information an
interim rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minarity
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Part 841—Public Housing
Development Phase

This interim rule simplifies the

requirements for the development of
public housing in order to eliminate
processing delays.
(Section 7(o) of the Department of HUD Act,
42 U.8.C. 3535(0), Section 324 of the Housing
and Community Development Amendments
of 1978).

Issued at Washington, D.C., July 18, 1979.
Patricia Roberts Harris,

Secretary, Department of Housing and Urban
Development.

[FR Doc. 79-22837 Filed 7-23-79; 8:45 am]

BILLING CODE 4210-01-M

[24 CFR Part 2205]
[Docket No. R-79-694]

Federal Disaster Assistance
Community Disaster Loans, Subpart F

AGENCY: Department of Housing and
Urban Development.

AcTION: Notice of Transmittal of
Proposed Rule to Congress under
Section 7{o) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information a rule
which the Secretary is submitting to
Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street SW., Washington, D.C.
20410 (202) 755-6207,

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the
rulemaking document described below:

24 CFR Part 2205—Federal Disaster
Assistance Community Disaster Loans—
Subpart F

This proposed rule revises and
recodifies the material in the existing
§ 2205.56 as a new Subpart F at CFR
2205.90. This new Subpart F
incorporates material previously
published in FDAA Community Disaster
Loan Handbook 3300.14, concerning
loan eligibility, applications,
administration, cancellations and
repayment and clarifies existing policy
and procedures.
(Section 7{0) of the Department of HUD Act,
42 U.8.C. 3585 (o), Section 324 of the Housing
and Community Development Amendment of
1978).

Issued at Washington, D.C. July 19, 1979,
Patricia Roberts Harris,

Secretary, Department of Housing and Urban
Development.

[FR Doc. 78-22832 Filed 7-23-79; 8:45 am|

BILLING CODE 4210-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

[26 CFR Part 1]

[EE-45-78]

Definition of a Private Foundation
AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice or proposed rulemaking.

sUMMARY: This document contains
préposed amendments to the regulations
relating to the definition of a private
foundation. Changes to the applicable
tax law were made by Public Law 94-81,
enacted August 9, 1975. The amended
regulations affect certain tax-exempt
organizations seeking to qualify as other
than private foundations which acquire
unrelated trades or businesses after
June 30, 1975. The amended regulations
provide such organizations with
guidance necessary to determine
whether they qualify as other than
private foundations.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by September 24, 1979.

The amendments are proposed to be
effective for taxable years ending after
June 30, 1975.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(EE-45-78), Washington, D.C. 20224,
FOR FURTHER INFORMATION CONTACT:
Thomas L.Sumter of the Employee Plans
and Exempt Organizations Division,
Office of the Chief Counsel, Internal
Revenue Bervice, 1111 Constitution
Avenue NW., Washington, D.C. 20224,
Attention: CC:LR:T, (202-566-6212, not a
toll-free call).

SUPPLEMENTAL INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 507 and 509 of the Internal
Revenue Code of 1954. These
amendments are proposed to conform
the regulations to section 3 of the Act of
August 9, 1975 (Public law 94-81, 89 Stat.
418) and are to be issued under the
authority contained in section 7805 of
the Internal Revenue Code of 1954 (68A
Stat. 917; 26 U.S.C. 7805).

Definition of a Private Foundation

Prior to the amendment of section
509(a)(2)(B) of the Internal Revenue
Code of 1954, an organization which
normally received not more than one-
third of its annual support from gross
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investment income could, if it satisfied
the other support requirements of
section 509(a)(2), qualify as other than a
private foundation. Gross investment
income includes, generally, interest,
rents, dividends and royalties. The
amendment to section 509(a)(2)(B)
provides that income from an unrelated
trade or business acquired by the
organization after June 30, 1975 (less any
tax imposed by section 511 on such
income) is to be treated like gross
investment income in determining
whether an organization meets the test
under section 509(a)(2)(B).

Comments and Requests for a Pulbic
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue, All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Thomas L.
Sumter of the Employee Plans and
Exempt Organizations Division of the
Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

Proposed amendments to the regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

§ 1.507-2 [Amended]

Paragraph 1. Paragraph (c)(1)(iv)(A) of
§ 1.507-2 is amended by deleting the
words "gross investment income" and
inserting in lieu thereof “item described
in section 509(a)(2)(B)".

§ 1.508(a) [Deleted]

Paragraph 2. Section 1.509(a) is
deleted.

Paragraph 3. Section 1.509(a)-3 is
amended as follows:

1. Paragraph (a)(1) is amended by
adding the heading “General rule.” and
deleting the words “one-third gross
investment income" in the second
sentence and inserting in lieu thereof
“not-more-than-one-third support”.

2. Paragraph (a)(2) is amended by
adding the heading “One-third support
test."

3. Paragraph (a)(4) is amended by
adding the heading “Purposes.” and
deleting the words "“one-third gross
investment income” and inserting in lien
thereof “not-more-than-one-third
support".

4, Paragraph (c)(1)(i) is amended by
deleting the words “gross investment
income” in the second sentence
wherever it appears and inserting in lieu
thereof “items described in section
509(a)(2)(B)".

5. Paragraph (c)(1)(iii)(a) is amended
by deleting the words “one-third gross
investment income" in the first sentence
and inserting in lieu thereof “not-more-
than-one-third support™.

6. Paragraph (c)(3) is amended by
deleting the words “one-third gross
investment income” in the first sentence
and inserting in lieu thereof “not-more-
than-one-third support” and by deleting
the words “of gross investment income”
in the fourth sentence and inserting in
lieu thereof “from items described in
section 509(a)(2)(B)".

7. Paragraph (d)(2) is amended by
deleting the words “one-third gross
investment income” in the first sentence
and inserting in lieu thereof “not-more-
than-one-third support” and by deleting
the words “gross investment income”
from the second sentence and inserting
in lieu thereof “items described in
section 509(a)(2)(B)".

8. Paragraph (d)(3)(iii) is amended by
deleting the words “gross investment
income" and inserting in lieu thereof

“items described in section 509(a)(2)(B)".

9. Paragraph (e)(4)(i)(f) is amended by
deleting the words *gross investment
income" from the second, third, fourth
and second sentences of examples 1, 2,
3, and 4 respectively and inserting in
lieu thereof “not-more-than-one-third
support”.

10. Paragraph (a)(3) is revised to read
as follows:

§ 1.509(a)-3 Broadly, publicly supported
organizations.

(a) L B

(3) Not-more-than-one-third support
test—{i) In general. An organization will
meet the not-more-than-one-third
support test under section 509(a)(2)(B) if
it normally (within the meaning of

- paragraph (c), (d), or (e} of this section)

receives not more than one-third of its
support in each taxable year from the
sum of its gross investment income (as
defined in section 509(e)) and the excess
(if any) of the amount of its unrelated
business taxable income (as defined in
section 512) derived from trades or

businesses which were acquired by the
organization after June 30, 1975, over the
amount of tax imposed on such income
by section 511. For purposes of this
section the amount of support received
from items described in section
509(a)(2)(B) will be referred to as the
numerator of the not-more-than-one-
third support fraction, and the total
amount of support (as defined in section
509(d)) will be referred to as the
denominator of the not-more-than-one-
third support fraction.

(ii) Trade or business. For purposes of
section 509(a)(2)(B)(ii), a trade or
business acquired after June 30, 1975, by
an organization shall include the
acquisition after such date of a trade or
business from, or the liquidation of, an
organization's subsidiary which is
described in section 502 whether or not
the subsidiary was held on June 30, 1975.

(iii) Allocation of deductions between
businesses acquired before, and
businesses acquired after, June 30, 1975.
Deductions which are allowable under
section 512 but are not directly
connected to a particular trade or
business, such as deductions referred to
in paragraphs (10) and (12) of section
512(b), shall be allocated in the
proportion that the unrelated trade or
business taxable income derived from
trades or businesses acquired after June
30, 1975, bears to the organization’s total
unrelated business taxabled income,
both amounts being determined without
regard to such deductions.

(iv) Allocation of tax. The tax =
imposed by section 511 shall be
allocated in the same proportion as in
paragraph (a)(3)(iii) of this section.

§ 1.509(a)-4 [Amended]

Paragraph 4. Paragraph (k)(2) of
§ 1.509(a)-4 is amended by deleting the
words “gross investment income” in the
third and sixth sentences of the example
and inserting in lieu thereof “items
described in section 509(a)(2)(B)."

§ 1.509(a)~6 [Amended]

Paragraph 5. Section 1,509(a)-5 is
amended as follows:

1. Paragraph (a)(1) is amended by
deleting the words “gross investment
income” in the first sentence and
inserting in lieu thereof “not-more-than-
one-third support".

2. Paragraph (b)(1) is amended by
deleting the words “one-third gross
investment income™ in the first sentence
and inserting in lieu thereof “not-more-
than-one-third support”,

3. Paragraph (c) is amended by
deleting the words “one-third gross
investment income" and inserting in lieu
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thereof "not-more-than-one-third
support”.

Jerome Kurtz,

Commissioner of Interna] Revenue.
[FR Doc. 76-22773 Filed 7-25-79; 8:45 am]
BILLING CODE 4830-01-M

[26 CFR Part 53]
[EE-162-78)

Taxes on Excess Business Holdings;
Public Hearing on Proposed
Regulations

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Public hearing on proposed
regulations.

sumMMARY: This document provides
notice of a public hearing on proposed
regulations (44 FR 29680) dealing with
matters reserved in the final regulations
relating to taxes on the excess business
holdings of private foundations.

DATES: The public hearing will be held
on September 8, 1979, beginning at 10:00
a.m. Outlines of oral comments must be
delivered or mailed by August 22, 1979.

ADDRESS: The public hearing will be
held in the L.R.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
N.W., Washington, D.C. The outlines
should be submitted to the
Commissioner of Internal Revenue, Attn:
CC:LR:T (EE-162-78), Washington, D.C.
20224.

FOR FURTHER INFORMATION CONTACT:
George Bradley or Charles Hayden of
the Legislation and Regulations
Division, Office of Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D£. 20224, 202-566~3935, not a toll-free
call.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 4943 (c)(4), (6)
and (d)(1) of the Internal Revenue Code
of 1954.

Proposed regulations under section
4943 were first published in the Federal
Register on January 3, 1973 (38 FR 32).
Parts of these proposed regulations were
adopted and published in the Federal
Register for July 6, 1977 {42 FR 34499) as
T.D. 7496. The full text of the final
regulations as adopted by T.D. 7496 was
published in the Federal Register for
September 15, 1977 (42 FR 46285).
Proposed regulations concerning matters
reserved in T.D. 7496 appeared in the
Federal Register for May 22, 1979 (44 FR
29680).

Concern has been expressed about
the effect of the rules of the 1979 notice
of proposed rulemaking on what is said
to be normal expansion of business
corporations in which a foundation has
a “grandfathered" holding. Therefore,
the subject matter of the hearing will be
whether the final regulations should
embody the rules of the 1973 notice of
proposed rulemaking, the 1979 notice of
proposed rulemaking or an intermediate
position.

Persons who desire to present oral
comments at the hearing on the
proposed regulations should submit an
outline of oral comments to be
presented at the hearing and the time
they wish to devote to each subject by
August 22, 1979, Each speaker will be
limited to 10 minutes for an oral
presentation exclusive of time consumed
by questions from the panel for the
Government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the Treasury
Directive appearing in the Federal
Register for Wednesday, November 8,
1978.

By direction of the Commissioner of
Internal Revenue:

George H. Jelly,

Director, Employee Plans and Exempt
Organizations Division.

[FR Doc. 78-22758 Filed 7-18-78; 1:04 pm)
BILLING CODE 4830-01-M

FEDERAL MEDIATION AND
CONCILIATION SERVICE

[29 CFR Part 1440}

FIFRA Arbitration Appointments;
Proposed Rulemaking

AGENCY: Federal Mediation and
Conciliation Service.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Federal Insecticide,
Fungicide & Rodenticide Act
(hereinafter “FIFRA") provides for the
appointment of arbitrators by the
Federal Mediation and Conciliation
Service (hereinafter "FMCS" or “the
Service'") if the parties to a dispute
regarding compensation for the use or

development of pesticide data cannot
reach an agreement. FIFRA provides
that the procedure and rules of the
Service shall be applicable to such
arbitration proceedings. (Pub. L. 95-396,
Sept. 30, 1978, Sections 3(c)(1)(D](ii) and
3(c)(2)(B)(iii)).

This proposed rule would establish
the procedure by which the Federal
Mediation and Conciliation Service will
appoint arbitrators to assist pesticide
producers in the resolution of disputes
over the value of technical data
concerning the properties and effects of
pesticidés. For this purpose, the Service
would utilize as its roster of arbitrators
the roster of commercial arbitrators
maintained by the American Arbitration
Association (“AAA"), a non-profit
private organization with long i
experience in commercial dispute
resolution. The Service also proposes to
incorporate the commercial arbitration
rules of the AAA as the rules of
procedure to be followed for arbitration
of pesticide data compensation disputes.

DATES: Comments must be received
on or before September 24, 1979.

ADDRESS: Send comments to Office of
General Counsel, Federal Mediation and
Conciliation Service, 2100 K Street,
N.W., Washington, D.C. 20427.

FOR FURTHER INFORMATION CONTACT:
Contact Nancy B. Broff, Assistant
General Counsel, Federal Mediation and
Conciliation Service, 2100 K Street,
N.W., Washington, D.C. 20427, 202/653~
5305. ;

SUPPLEMENTARY INFORMATION: This
proposed rule would provide a
mechanism for the binding resolution of
certain disputes that may arise between
persons who have attained or are
seeking government authorization to
produce and sell pesticides. Rules
promulgated by the Environmental
Protection Agency at 40 CFR 162 (see 40
FR 28242, July 3, 1975 and 44 FR 27932
May 11, 1979) describe the
circumstances in which one pesticide
producer either may or must base an
application for licensing of a pesticide
upon information previously submitted
to EPA. This gives rise to an obligation
on the part of the applicant to pay
compensation to the submitter of the
information. The role of the FMCS is
limited to the appointment of arbitrators
to resolve compensation disputes. The
duties and obligations of EPA and the
parties to the dispute are specified in the
rules cited above and are explained in
considerable detail in the preambles.
Therefore, interested persons are urged
to read and understand the EPA
rulemaking and contact EPA concerning
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those matters not identified as issues in
the following proposed rule.

Congress has demonstrated its belief
that the costs of generating information
to evaluate pesticide risks be equitably
apportioned among producers. In
Section 3(c)(1)(D) of the 1972 FIFRA,
Congress authorized the Administrator
of EPA to consider data submitted by
firm A (other than “trade secret” data)
when evaluating in application from
firm B so long as firm B offered to pay
“reasonable compensation"” to A. The
1972 Act provided that the
Administrator would fix the amount of
compensation if the applicant and
submitter could not agree on an amount.

In 1973, EPA implemented the
compensation provision of FIFRA with
an Interim Policy Statement (38 FR
31862). This policy did not require direct
communication of an offer from firm B to
firm A. Rather, it permitted firm A to
claim compensation from B on the basis
of a general notice in the Federal
Register that B's application had been
granted. If the parties could not agee on
an amount of compensation, they could
offer evidence concerning the
reasonableness of the amount sought or
offered, in a hearing before an
Administrative Law Judge, who would
decide the sum. The situation became
complicated in 1975, when EPA
eliminated the practice of granting
registrations based on “established use
patterns.” Applicants were now
required to identify data submitted by
prior registrants, on which they intended
to rely and to advise the Agency that
they had offered compensation to the
original submitter. The response of
many prior registrants to such offers
was to advise EPA that the data on
which applicants intended to rely was
“trade secret,” and, therefore, not
subject to licensing. In other cases,
because of poorly organized files at
EPA, applicants experienced difficulty
in identifying appropriate data to
support registrations; or applicants were
unwilling to extend offers to pay an
unspecified amount of compensation.

Because of concern that FIFRA's
complex provisions and EPA's
difficulties in implementing them were
affecting the viability of the pesticide
industry, Congress directed EPA to
conduct an evaluation and report its
findings (H.R. 94-1105). A report,
entitled FIFRA: Impact on the Industry,
was subsequently submitted to Congress
on March 7, 1977, Almost
simultaneously EPA requested that
Congress enact major changes to the
pesticide statute.

On April 27, 1977, EPA Administrator
Costle testified on behalf of an

Administration proposal to amend
FIFRA. He recommended the deletion of
the “trade secret” exclusion from the
Act's mandatory data licensing scheme.
He also observed that EPA felt
uncomfortable as the judge of data
valuation disputes and asked Congress
to provide guidance by specifying the
factors to be considered when making
valuations.

In response, the Senate and the House
passed bills providing for final and
binding arbitration of compensation
disputes by arbitrators appointed by
FMCS. Neither S. 1678 nor H.R. 8681
specified a formula or other guidance on
the valuation of data for compensation
purposes. The Committee of Conference
substantially modified the provisions of
each bill which pertained to data
available for compensation, the duration
of the compensable period and
sanctions for failure to negotiate or
arbitrate compensation disputes.
Provisions were incorporated to permit
any party to a compensation dispute of
specified duration to “initiate binding
arbitration by requesting the Federal
Mediation and Conciliation Service to
appoint an arbitrator from the roster of
arbitrators maintained by (the) Service."

Section 3(c)(1)(D)(ii) of FIFRA, as
amended by the Federal Pesticide Act of
1978, provides in pertinent part:

“(ii) except as otherwise provided in
subparagraph (D)(i) of this paragraph, with
respect to data submitted after December 31,
1969, by an applicant or registrant to support
an application for registration, experimental
use permit, or amendment adding a new use
to an existing registration, to support or
maintain in effect an existing registration, or
for reregistration, the Administrator may,
without the permission of the original data
submitter, consider any such item of data in
support of an application by any other person
{hereinafter in this subparagraph referred to
as the ‘applicant’) within the fifteen-year
period following the date the data were
originally submitted only if the applicant has
made an offer to compensate the original
data submitter and submitted such offer to
the Administrator accompanied by evidence
of delivery to the original data submitter of
the offer. The terms and amount of
compensation may be fixed by agreement
between the original data submitter and the
applicant, or, failing such agreement, binding
arbitration under this subparagraph. If, at the
end of ninety days after the date of delivery
to the original data submitter of the offer to
compensate, the original data submitter and
the applicant have neither agreed on the
amount and terms of compensation nor on a
procedure for reaching an agreement on the
amount and terms of compensation, either
person may initate binding arbitration
proceedings by requesting the Federal
Mediation and Conciliation Service to
appoint an arbitrator from the roster of
arbitrators maintained by such Service. The

procedure and rules of the Service shall be
applicable to the selection of such arbitrator
and to such arbitration proceedings, and the
findings and determination of the arbitrator
shall be final and conclusive, and no official
or court of the United States shall have
power or jurisdiction to review any such
findings and determination, except for fraud,
misrepresentation, or other misconduct by
one of the parties to the arbitration or the
arbitrator where there is a verified complaint
with supporting affidavits attesting to specific
instances of such fraud, misrepresentation, or
other misconduct. The parties to the
arbitration shall share equally in the payment
of the fee expenses of the arbitrator,”

The role of the FMCS is relatively
minor within the context of the pesticide
registration program as indicated by
FIFRA, and the limited legislative
history which is available. The duties of
the Service under FIFRA are to:

(1) Designate a person to arbitrate a
compensation dispute, when requested.

(2) Maintain a roster of persons
qualified an available to conduct the
arbitration proceedings.

(3) Adopt rules of procedure to be
followed in the conduct of compensation
arbitration.

The rule proposed today addresses
these responsibilities. It does not
attempt to deal with the issues and
questions surrounding pesticide data
compensation that are committed to the
discretion and rulemaking of the EPA.

The Federal Mediation and
Conciliation Service rarely arranges or
conducts arbitration of commercial
disputes. The Service is in the business
of helping to resolve labor disputes
between employers and representatives
of their employees. Among various
means to further that purpose, FMCS
maintains a roster of names of private
labor arbitrators who do not handle
commercial disputes such as the
compensation disputes arising under
FIFRA.

However, the American Arbitration
Association, a private non-profit
organization, maintains a roster of
qualified commercial arbitrators to
decide such disputes. The FMCS
proposes to utilize the services and
facilities of the American Arbitration
Association, and the skills of the
experienced and impartial commercial
arbitrators certified by the AAA, to
ensure that a mechanism for data
disputes is available to pesticide
producers without excessive delay,
unnecessary expense or inconvenience.
The services of the AAA have proven
successful in resolving a wide range of
commercial disagreements over a long
period of time.

The Service does not promulgate
procedures or rules governing labor
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arbitration proceedings because such
provisions are set by the terms of
collective bargaining agreements
between employers and employee
representatives, as well as by the
“common law” of labor arbitration, as it
has developed over the years. However,
the American Arbitration Association
has developed rules for commercial
arbitration; and maintains 23 regional
offices, to which joint requests for
voluntary arbitration may be made.
FIFRA provides that parties to a
compensation dispute have 90 days
within which to agree to a procedure for
the resolution of their dispute, before
binding arbitration can be compelled or
forfeiture of privileges occurs. Similarly,
the Act provides that registrants who
agree to develop additional data jointly,
but cannot agree on how to apportion
costs, have a 60- or period to agree ona
method for resolving their dispute,
before a party can compel arbitration
under these rules. Only after the
respective 90-day or 60-day periods can
either party compel arbitration by
requesting the appointment of an
arbitrator. FMCS will encourage the
parties to agree to arbitration under the
auspices of the AAA during the 60-day
or 90-day periods,

Under the proposed rule FMCS would
utilize as its roster of arbitrators for
FIFRA data disputes the roster of
commercial arbitrators maintained by
the American Arbitration Association,
and the rules of the AAA would be
adopted as the rules of the Service
applicable to such arbitration
proceedings, except where they are
inconsistent with FIFRA. The AAA fees
for administrative services (arranging a
conference room, transcript of
proceedings, scheduling meetings, etc.)
will be borne by the parties who will
also pay the arbitrator’s fee.!

Issues Presented: Appendix I below is
the FMCS proposed regulation for
fulfilling its duties under FIFRA.
Appendix I is a copy of the rules of
commercial arbitration (“The Rules")
adopted by the AAA, Commenters are
requested to review these rules to
identify provisions which they believe to
be inconsistent with FIFRA sections
3(c)(1)(D)(iii) and 3(c)(2)(B](ii). In
particular, commenters may wish to
address the following issues:

{a) Whether the disqualification and
vacancy determinations described in

11f the PMCS were 1o undertake similar
administrative services, FIFRA would require the
parties to bear these costs of resolving their dispute,
as would 31 USC 483(a). This would require the
imposition of & substantially larger fee than for the
use of AAA's services and facilities because FMCS
has no existing facilities and personnel available for
these purposes.

sections 18 and 19 of the Rules may
properly be made by the AAA, rather
than the FMCS.

(b) Whether the resolution of
questions as to the meaning or
application of the Rules under section 52
may be properly made by the AAA,
rather than FMCS.

(c) Whether the Rules should provide
for a certification by the arbitrator to
EPA of a party’s “bad faith" and, if so,
what circumstances would constitute
“failure to participate in an arbitration
proceeding” or “failure to comply with
an arbitration decision." The
Administrator can impose sanctions if
he finds that a party has failed to do
either of these things. Who should refer
such charges to the Administrator?

{d) To what extent should information
concerning pesticide data arbitration
awards be published? Lack of
information about data compensation
cases may compound the uncertainty
about the consequences of using
FIFRA's mandatory data licensing
provision. EPA believes that both the
parties and the arbitrator would find it
helpful to have access to a body of case
awards. Can the identities of the parties
and the data in dispute, be disguised
sufficiently to protect their commercial
interests but reveal enough to facilitate
negotiated settlements?

(e) The House Subcommittee on
Agricultural Research indicated its
intent that the arbitrators selected by
FMCS would be persons experienced in
the pesticide field and, in particular, in
the research and development of
pesticides (H.R. 95-863),

A small number of these specially
qualified arbitrators may be available.
However, the number of compensation
disputes they could handle would be
limited, and substantial time delays
could result from limiting the roster to
pesticide specialists. In order to provide
more arbitrators with this specialized
background, FMCS and AAA would
have to seek out experienced persons in
the pesticide industry and train them as
arbitrators. The costs of this training
would be quite high and would have to
be borne by the parties who use these ~
experts. In addition, experts would
probably charge large fees for their
services.

A less expensive alternative would be
to identify a number of individuals from
the general AAA commercial arbitrator
roster and give them some training in
the business of pesticides, research and
development of pesticides and cost
accounting, This training should be less
expensive than the training required to
make arbitrators out of pesticide
experts, but again the cost would have

to be borne by the parties as part of the
administrative cost of arbitration.

Finally, arbitrators for these data
compensation arbitrator roster on the
assumption that these disputes are not
significantly different from the variety of
commercial disputes that these
arbitrators ordinarily hear and decide.
These AAA commercial arbitrators
serve without fee unless the hearing
goes beyond two days. This alternative
presents the least cost to the parties.

Comments would be appreciated with
respect to the questions and alternatives
presented here, as well as on associated
problems.

Because the arbitration procedures for
FIFRA disputes must be available in the
very near future, the Service has
determined that it is necessary to
publish the proposed rule without an
advance notice of proposed rulemaking,

The Service has also determined that
this proposed regulation is not
“significant” within the meaning of
Executive Order 12044 because it will
not impose substantial compliance
requirements or high costs on the parties
affected.

This Proposed Rule is issued under
the authority of the Federal Insecticide,
Fungicide and Rodenticide Act, Public
Law 95-396, Sept. 30, 1978, Sections
3(c)(1)(D)(ii) and 3(c)(2)(B)(iii).
Appendix I

It is proposed to add to 29 CFR
Chapter X11 a new Part 1440 to read as
follows:

PART 1440—ARBITRATION OF
PESTICIDE DATA DISPUTES

§ 1440.0 Arbitration of Pesticide Data
Disputes.

(a) Persons requesting the
appointment of an arbitrator under
Section 3(c){1)(D)(ii) and Section
3(c)(2)(B)(iii) of the Federal Insecticide,
Fungicide and Rodenticide Act (7 U.S.C.
136, as amended), shall send such
requests in writing to the Federal
Mediation and Conciliation Service,
FIFRA Arbitration Office, 2100 K Street,
NW., Washington, D.C. 20427. Such
requests must include the names,
addresses and telephone numbers of the
parties to the dispute, as well as the
issue(s) in dispute.

(b) For the purpose of compliance
with the Federal Insecticide, Fungicide
and Rodenticide Act (hereinafter “the
Act"), the roster of arbitrators
maintained by the Federal Mediation
and Conciliation Service shall be the
roster of commercial arbitrators
maintained by the American Arbitration
Association. Under this Act, arbitrators
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will be appointed from that roster. The
fees of the American Arbitration
Association shall apply, and the
procedure and rules of the Federal
Mediation and Conciliation Service,
applicable to arbitration proceedings
under the Act, shall be the commercial
arbitration rules of the American
Arbitration Association, which are
hereby made a part of this regulation;
except that where these rules are
inconsistent with the Act or this
regulation, then the Act and this
regulation shall prevail.

(7 U.S.C. 136)

Appendix II
American Arbitration Association

Commercial Arbitration Rules

Section 1. AGREEMENT OF PARTIES—
The parties shall be deemed to have made
these Rules a part of their arbitration
agreement whenever they have provided for
arbitration by the American Arbitration
Association or under its Rules. These Rules
and any amendment thereof shall apply in
the form obtaining at the time the arbitration
is initiated. :

Section 2. NAME OF TRIBUNAL—Any
Tribunal constituted by the parties for the
settlement of their dispute under these Rules
shall be called the Commercial Arbitration
Tribunal.

Section 3. ADMINISTRATOR—When
parties agree to arbitrate under these Rules,
or when they provide for arbitration by the
American Arbitration Association and an
arbitration is initiated thereunder, they
thereby constitute AAA the administrator of
the arbitration. The authority and obligations
of the administrator are prescribed in the
agreement of the parties and in these Rules.

Section 4. DELEGATION OF DUTIES—The
duties of the AAA under these Rules may be
carried out through Tribunal Administrators,
or such other officers or committees as the
AAA may direct.

Section 5. NATIONAL PANEL OF
ARBITRATORS—The AAA shall establish
and maintain a National Panel of Arbitrators
and shall appoint Arbitrators therefrom as
hereinafter provided.

Section 6. OFFICE OF TRIBUNAL—The
general office of a Tribunal is the
headquarters of the AAA, which may,
however, assign the administration of an
arbitration to any of its Regional Offices.

Section 7. INITIATION UNDER AN
ARBITRATION PROVISION IN A
CONTRACT—Arbitration under an
arbitration provision in a contract may be
initiated in the following manner:

(a) The initiating party shall give notice to
the other party of his intention to arbitrate
(Demand), which notice shall contain a
statement setting forth the nature of the
dispute, the amount involved, if any, the
remedy sought, and

(b) By filing at any Regional Office of the
AAA two (2) copies of said notice, together
with two (2) copies of the arbitration
provisions of the contract, together with the

appropriate administrative fee as provided in
the Administrative Fee Schedule.

The AAA shall give notice of such filing to
the other party. If he so desires, the party
upon whom the demand for arbitration is
made may file an answering statement in
duplicate with the AAA within seven days
after notice from the AAA, in which event he
shall simultaneously send a copy of his
answer to the other party. If a monetary
claim is made in the answer the appropriate
fee provided in the Fee Schedule shall be
forwarded to the AAA with the answer. If no
answer is filed within the stated time, it will
be assumed that the claim is denied. Failure
to file an answer shall not operate to delay
the arbitration.

Section 8. CHANGE OF CLAIM—After
filing of the claim, if either party desires to
make any new or different claim, such claim
shall be made in writing and filed with the
AAA, and & copy thereof shall be mailed to
the other party, who shall have a period of
seven days from the date of such mailing

within which to file an answer with the AAA.

However, after the Arbitrator is appointed no
new or different claim may be submitted to
him except with his consent.

Section 9. INITIATION UNDER A
SUBMISSION—Parties to any existing
dispute may commence an arbitration under
these Rules by filing at any Regional Office
two (2) copies of a written agreement to
arbitrate under these Rules (Submission),
signed by the parties. It shall contain a
statement of the matter in dispute, the
amount of money involved, if any, and the
remedy sought, together with the appropriate
administrative fee as provided in the Fee
Schedule.

Section 10. FIXING OF LOCALE—The
parties may mutually agree on the locale
where the arbitration is to be held. If the
locale is not designated within seven days
from the date of filing the Demand or
Submission the AAA shall have power to
determine the locale. Its decision shall be
final and binding. If any party requests that
the hearing be held in a specific locale and
the other party files no objection thereto
within seven days after notice of the request,
the locale shall be the one requested.

Section 11. QUALIFICATIONS OF
ARBITRATOR—Any Arbitrator appointed
pursuant to Section 12 or Section 14 shall be
neutral, subject to disqualification for the
reasons specified in Section 18. If the
agreement of the parties names an Arbitrator
or specifies any other method of appointing
an Arbitrator, or if the parties specifically
agree in writing, such Arbitrator shall not be
subject to disqualification for said reasons.

Section 12. APPOINTMENT FROM
PANEL—If the parties have not appointed an
Arbitrator and have not provided any other
method of appointment, the Arbitrator shall
be appointed in the following manner:
Immediately after the filing of the Demand or
Submission, the AAA shall submit
simultaneously to each party to the dispute
an identical list of names of persons chosen
from the Panel. Each party to the dispute
shall have seven days from the mailing date
in which to cross off any names to which he
objects, number the remaining names

indicating the order of his preference, and
return the list to the AAA. If a party does not
return the list within the time specified, all
persons named therein shall be deemed
acceptable. From among the persons who
have been approved on both lists, and in
accordance with the designated order of
mutual preference, the AAA shall invite the
acceptance of an Arbitrator to serve. If the
parties fail to agree upon any of the persons
named, or if acceptable Arbitrators are
unable to act, or if for any other reason the
appointment cannot be made from the
submitted lists, the AAA shall have the
power to make the appointment from other
members of the Panel without the submission
of any additional lists,

Section 13. DIRECT APPOINTMENT BY
PARTIES—If the agreement of the parties
names an Arbitrator or specifies a method of
appointing an Arbitrator, that designation or
method shall be followed. The notice of
appointment, with name and address of such
Arbitrator, shall be filed with the AAA by the
appointing party. Upon the request of any
such appointing party, the AAA shall submit
a list of members from the Panel from which
the party may, if he so desires, make the
appointment,

If the agreement specifies a period of time
within which an Arbitrator shall be
appointed, and any party fails to make such
appointment within that period, the AAA
shall make the appointment.

If no period of time is specified in the
agreement, the AAA shall notify the parties
to make the appointment and if within seven
days thereafter such Arbitrator has not been
so appointed, the AAA shall make the
appointment.

Section 14. APPOINTMENT OF NEUTRAL
ARBITRATOR BY PARTY-APPOINTED
ARBITRATORS—If the parties have
appointed their Arbitrators or if either or
both of them have been appointed as
provided in Section 13, and have authorized
such Arbitrators to appoint a neutral
Arbitrator within a specified time and no
appointment is made within such time or any
agreed extension thereof, the AAA shall
appoint a neutral Arbitrator who shall act as
Chairman.

If no period of time is specified for
appointment of the neutral Arbitrator and the
parties do not make the appointment within
seven days from the date of the appointment
of the last party-appointed Arbitrator, the
AAA shall appoint such neutral Arbitrator,
who shall act as Chairman.

If the parties have agreed that their
Arbitrators shall appoint the neutral
Arbitrator from the Panel, the AAA shall
farnish to the party-appointed Arbitrators, in
the manner prescribed in Section 12, a list
selected from the Panel, and the appointment
of the neutral Arbitrator shall be made as
prescribed in such Section. .

Section 15. NATIONALITY OF
ARBITRATOR IN INTERNATIONAL
ARBITRATION—If one of the parties is a
national or resident of a country other than
the United States, the sole Arbitrator or the
neutral Arbitrator shall, upon the request of
either party, be appointed from among the
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nationals of a country other than that of any
of the parties.

Section 16. NUMBER OF ARBITRATORS—
If the arbitration agreement does not specify
the number of Arbitrators, the dispute shall
be heard and determined by one Arbitrator,
unless the AAA, in its discretion, directs that
a greater number of Arbitrators be appointed.

Section 17. NOTICE TO ARBITRATOR OF
HIS APPOINTMENT—Notice of the
appointment of the neutral Arbitrator,
whether appointed by the parties or by the
AAA, shall be mailed to the Arbitrator by the
AAA, together with a copy of these Rules,
and the signed acceptance of the Arbitrator
shall be filed prior to the opening of the first
hearing.

Section 18. DISCLOSURE AND
CHALLENGE PROCEDURE—A person
appointed as neutral Arbitrator shall disclose
to the AAA any circumstances likely to affect
his impartiality, including any bias or any
financial or personal interest in the result of
the arbitration or any past or present
relationship'with the parties or their counsel.
Upon receipt of such information from such
Arbitrator or other source, the AAA shall
communicate such information to the parties,
and, if it deems it appropriate to do so, to the
Arbitrator and others. Thereafter, the AAA
shall determine whether the Arbitrator
should be disqualified and shall inform the
parties of its decision, which shall be
conclusive,

Section 19, VACANCIES—If any Arbitrator
should resign, die, withdraw, refuse, be
disqualified or be unable to perform the
duties of his office, the AAA may, on proof
satisfactory to it, declare the office vacant.
Vacancies shall be filled in accordance with
the applicable provisions of these Rules and
the matter shall be reheard unless the parties
shall agree otherwise.

Section 20. TIME AND PLACE—The
Arbitrator shall fix the time and place for
each hearing. The AAA shall mail to each
party notice thereof at least five days in
advance, unless the parties by mutual
agreement waive such notice or modify the
terms thereof,

Section 21. REPRESENTATION BY
COUNSEL—Any party may be represented
by counsel. A party intending to be so
represented shall notify the other party and
the AAA of the name and address of counsel
at least three days prior to the date set for the
hearing at which counsel is first to appear.
When an arbitration is initiated by counsel,
or where an attorney replies for the other
party, such notice is deemed to have been
given.

Section 22. STENOGRAPHIC RECORD—
The AAA shall make the necessary
arrangements for the taking of a stenographic
record whenever such record is requested by
a party. The requesting party or parties shall
pay the cost of such record as provided in
Section 49.

Section 23. INTERPRETER—The AAA
shall make the necessary arrangements for
the services of an interpreter upon the
request of one or more of the parties, who
shall assume the cost of such service,

Section 24. ATTENDANCE AT
HEARINGS—The Arbitrator shall maintain

the privacy of the hearings unless the law
provides to the contrary. Any person having
a direct interest in the arbitration is entitled
to attend hearings. The Arbitrator shall
otherwise have the power lo require the
exclusion of any witness, other than a party
or other essential person, during the
testimony of any other witness. It shall be
discretionary with the Arbitrator to
determine the propriety of the attendance of
any other person.

Section 25. ADJOURNMENTS—The
Arbitrator may take adjournments upon the
request of a party or upon his own initiative
and shall take such adjournment when all of
the parties agree thereto.

Section 26. OATHS—Before proceeding
with the first hearing or with the examination
of the file, each Arbitrator may take an oath
of office, and if required by law, shall do so.
The Arbitrator may, in his discretion, require
witnesses to testify under oath administered
by any duly qualified person or, if required
by law or demanded by either party, shall do

80.

Section 27. MAJORITY DECISION—
Whenever there is more than one Arbitrator,
all decisions of the Arbitrators must be by at
least a majority. The award must also be
made by at least a majority unless the
concurrence of all is expressly required by
the arbitration agreement or by law.

Section 28. ORDER OF PROCEEDINGS—A
hearing shall be opened by the filing of the
oath of the Arbitrator, where required, and
by the recording of the place, time and date
of the hearing, the presence of the Arbitrator
and parties, and counsel, if any, and by the
receipt by the Arbitrator of the statement of
the claim and answer, if any.

The Arbitrator may, at the beginning of the
hearing, ask for statements clarifying the
issues involved.

The complaining party shall then present
his claim and proofs and his witnesses, who
shall submit to questions or other
examination. The defending party shall then
present his defense and proofs and his
witnesses, who shall submit to questions or
other examination. The Arbitrator may in his
discretion vary this procedure but he shall
afford full and equal opportunity to all parties
for the presentation of any material or
relevan! proofs.

Exhibits, when offered by either party, may
be received in evidence by the Arbitrator.

The names and addresses of all witnésses
and exhibits in order received shall be made
a part of the record.

Section 29, ARBITRATION IN THE
ABSENCE OF A PARTY—Unless the law
provides to the contrary, the arbitration may
proceed in the absence of any party, who,
after due notice, fails to be present or fails to
obtain an adjournment. An award shall not
be made solely on the default of a party. The
Arbitrator shall require the party who is
present to submit such evidence as he may
require for the making of an award.

Section 30. EVIDENCE—The parties may
offer such evidence as they desire and shall
produce such additional evidence as the
Arbitrator may deem necessary to an
understanding and determination of the
dispute. When the Arbitrator is authorized by

law to subpoena witnesses or documents, he
may do so upon his own initiative or upon the
request of any party. The Arbitrator shall be
the judge of the relevancy and materiality of
the evidence offered and conformity to legal
rulés of evidence shall not be necessary. All
evidence shall be taken in the presence of all
of the Arbitrators and of all the parties,
except where any of the parties is absent in
default or has waived his right to be present.

Section 31. EVIDENCE BY AFFIDAVIT
AND FILING OF DOCUMENTS—The
Arbitrator shall receive and consider the
evidence of witnesses by affidavit, but shall
give it only such weight as he deems it
entitled to after consideration of any
objections made to its admission.

All documents not filed with the Arbitrator
at the hearing, but arranged for at the hearing
or subsequently by agreement of the parties,
shall be filed with the AAA for transmission
to the Arbitrator. All parties shall be afforded
opportunity to examine such documents.

Section 32. INSPECTION OR
INVESTIGATION—Whenever the Arbitrator
deems it necessary to make an inspection or
investigation in connection with the
arbitration, he shall direct the AAA to advise
the parties of his intention. The Arbitrator
shall set the time and the AAA shall notify
the parties thereof. Any party who so desires
may be present at such inspection or
investigation. In the event that one or both
parties are not present at the inspection or
investigation, the Arbitrator shall make a
verbal or written report to the parties and
afford them an opportunity to comment.

Section 33. CONSERVATION OF
PROPERTY—The Arbitrator may issue such
orders as may be deemed necessary to
safeguard the property which is the subject
matter of the arbitration without prejudice to
the rights of the parties or to the final
determination of the dispute.

Section 34. CLOSING OF HEARINGS—The
Arbitrator shall specifically inquire of all
parties whether they have any further proofs
to offer or witnesses to be heard. Upon
receiving negative replies, the Arbitrator
shall declare the hearings closed and a
minute thereof shall be recorded. If briefs are
to be filed, the hearings shall be declared
closed as of the final date set by the
Arbitrator for the receipt of briefs. If
documents are to be filed as provided for in
Section 31 and the date set for their receipt is
later than that set for the receipt of briefs, the
later date shall be the date of closing the
hearing, The time limit within which the
Arbitrator is required to make his award
shall commence to run, in the absence of
other agreements by the parties, upon the
closing of the hearings.

Section 35. REOPENING OF HEARINGS—
The hearings may be reopened by the
Arbitrator on his own motion, or upon
application of a party at any time before the
award is made, If the reopening of the
hearings would prevent the making of the
award within the specific time agreed upon
by the parties in the contract out of which the
controversy has arisen, the matter may not be
reopened, unless the parties agree upon the
extension of such time limit. When no
specific date is fixed in the contract, the
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Arbitrator may reopen the hearings, and the
Arbitrator shall have thirty days from the
closing of the reopened hearings within
which to make an award.

Section 36. WAIVER OF ORAL
HEARING—The parties may provide, by
written agreement, for the waiver of oral
hearings. If the parties are unable to agree as
to the procedure, the AAA shall specify a fair
and equitable procedure.

Section 37. WAIVER OF RULES—Any
party who proceeds with the arbitration after
knowledge that any provision or requirement
of these Rules has not been complied with
and who fails to state his objection thereto in
writing, shall be deemed to have waived his
right to object.

Section 38. EXTENSIONS OF TIME—The
parties may modify any period of time by
mutual agreement. The AAA for good cause
may extend any period of time established by
these Rules, except the time for making the
award. The AAA shall notify the parties of
any such extension of time and its reason
therefor.

Section 39, COMMUNICATION WITH
ARBITRATOR AND SERVING OF
NOTICES—

(a) There shall be no communication
between the parties and a neutral Arbitrator
other than at oral hearings. Any other oral or
written communications from the parties to
the Arbitrator shall be directed to the AAA
for transmittal to the Arbitrator.

(b) Each party to an agreement which
provides for arbitration under these Rules
shall be deemed to have consented that any
papers, notices or process necessary or
proper for the initiation or continuation of an
arbitration under these Rules and for any
court action in connection therewith or for
the entry of judgment on any award made
thereunder may be served upon such party by
mail addressed to such party or his attorney
at his last known address or by personal
service, within or without the state wherein
the arbitration is to be held (whether such
party be within or without the United States
of America), provided that reasonable
opportunity to be heard with regard thereto
has been granted such party.

Section 40. TIME OF AWARD—The award
shall be made promptly by the Arbitrator
and, unless otherwise agreed by the parties,
or specified by law, no later than thirty days
from the date of closing the hearings, or if
oral hearings have been waived, from the
date of transmitting the final statements and
proofs to the Arbitrator.

Section 41. FORM OF AWARD—The
award shall be in writing and shall be signed
either by the sole Arbitrator or by at least a
majority if there be more than one. It shall be
executed in the manner required by law.

Section 42. SCOPE OF AWARD—The
Arbitrator may grant any remedy or relief
which he deems just and equitable and
within the scope of the agreement of the
parties, including, but not limited to, specific
performance of a contract. The Arbitrator, in
his award, shall assess arbitration fees and
expenses in favor of any party and, in the
event any administrative fees or expenses
are due the AAA, in favor of the AAA.

Section 43. AWARD UPON
SETTLEMENT—If the parties settle their
dispute during the course of the arbitration,
the Arbitrator, upon their request, may set
forth the terms of the agreed settlement in an
award,

Section 44. DELIVERY OF AWARD TO
PARTIES—Parties shall accept as legal
delivery of the award the placing of the
award or a true copy thereof in the mail by
the AAA, addressed to such party at his last
known address or to his attorney, or personal
service of the award, or the filing of the
award in any manner which may be
prescribed by law,

Section 45. RELEASE OF DOCUMENTS
FOR JUDICIAL PROCEEDINGS—The AAA
shall, upon the written request of a party,
furnish to such party, at his expense, certified
facsimiles of any papers in the AAA's
possession that may be required in judicial
proceedings relating to the arbitration.

Section 46. APPLICATIONS TO COURT—

(a) No judicial proceedings by a party
relating to the subject matter of the
arbitration shall be deemed a waiver of the
party’s right to arbitrate.

(b) The AAA is not a necessary party in
judicial proceedings relating to the
arbitration.

(c) Parties to these Rules shall be deemed
to have consented that judgment upon the
arbitration award may be entered in any
Federal or State Court having jurisdiction
thereof.

Section 47. ADMINISTRATIVE FEES—As
a nonprofit organization, the AAA shall _
prescribe an administrative fee schedule and
a refund schedule to compensate it for the
cost of providing administrative services. The
schedule in effect at the time of filing or the
time of refund shall be applicable.

The administrative fees shall be advanced
by the initiating party or parties, subject to
final apportionment by the Arbitrator in his
award.

When a matter is withdrawn or settled, the
refund shall be made in accordance with the
refund schedule.

The AAA. in the event of extreme hardship
on the part of any party, may defer or reduce
the administrative fee.

Section 48. FEE WHEN ORAL HEARINGS
ARE WAIVED—Where all oral hearings are
waived under Section 36 the Administrative
Fee Schedule shall apply.

Section. 49. EXPENSES—The expenses of
witnesses for either side shall be paid by the
party producing such witnesses.

The cost of the stenographic record, if any
is made, and all transcripts thereof, shall be
prorated equally among all parties ordering
copies unless they shall otherwise agree and
shall be paid for by the responsible parties
directly to the reporting agency.

All other expenses of the arbitration,
including required traveling and other
expenses of the Arbitrator and of AAA
representatives, and the expenses of any
witness or the cost of any proofs produced at
the direct request of the Arbitrator, shall be
borne equally by the parties, unless they
agree otherwise, or unless the Arbitrator in
his award assesses such expenses or any part
thereof against any specified party or parties.

Section 50. ARBITRATOR'S FEE—
Members of the National Panel of Arbitrators

serve without fee in commercial arbitrations.
In prolonged or in special cases the parties
may agree to the payment of a fee.

Any arrangements for the compensation of
a neutral Arbitrator shall be made through
the AAA and not directly by him with the
parties.

Section 51. DEPOSITS—The AAA may
require the parties to deposit in advance such
sums of money as it deems necessary to
defray the expense of the arbitration,
including the Arbitrator's fee, if any, and
shall render an accounting to the parties and
return any unexpended balance,

Section 52. INTERPRETATION AND
APPICATION OF RULES—the Arbitrator
shall interpret and apply these Rules insofar
as they relate to his powers and duties; When
there is more than one Arbitrator and a
difference arises among them concerning the
meaning or application of any such Rules, it
shall be decided by a majority vote. If thal is
unobtainable, either an Arbitrator or a party
may refer the question to the AAA for final
decision. All other Rules shall be interpreted
and applied by the AAA.

Administrative Fee Schedule

The administrative fee of the AAA is based
upon the amount of each claim and
counterclaim as disclosed when the claim
and counterclaim are filed, and is due and
payable at the time of filing.

Amount of claim tos

Up to $10,000 3% (mi $150.00)

$10,000 10 $25,000 .........cccovvns $300, plus 2% of excess over
$10,000

$25,000 10 $100,000 ....cccccvurecus $600, plus 1% of excess over
$25,000

$100,000 to $200,000............. $1350, plus %% of excess
over $100,000

$200,000 to $5,000,000......... . $1850, plus %% ol excess
over $200,000

Where the claim or counterclaim exceeds
$5 million, an appropriate fee will be
determined by the AAA.

When no amount can be stated at the time
of filing, the administrative fee is $300,
subject to adjustment in accordance with the
above schedule as soon as an amount can be
disclosed.

If there are more than two parties
represented in the arbitration, an additional
10% of the initiating fee will be due for each
additional represented party.

Other Service Charges—$50.00 payable by
a party causing an adjournment of any
scheduled hearing;

$100 payable by a party causing a second or
additional adjournment of any scheduled
hearing.

$25.00 payable by each party for each
hearing after the first hearing which is either
clerked by the AAA or held in a hearing room
provided by the AAA.

Refund Schedule—If the AAA is notified
that a case has been settled or withdrawn
before a list of Arbitrators has been sent out,
all the fee in excess of $150.00 will be
refunded.

If the AAA is notified that a case has been
settled or withdrawn thereafter but before
the due date for the return of the first list,
two-thirds of the fee in excess of $150.00 will
be refunded.
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1f the AAA is notified that a case is setiled
or withdrawn thereafter but at least 48 hours
before the date and time set for the first
hearing, one-half of the fee in excess of
$100.00 will be refunded.

Issued in Washington, D.C. on July 17, 1979,
Sorine Preli,
Acting Director of Administration Federal
Mediation and Conciliation Service,
[FR Doc. 78-22661 Filed 7-23-79; 8:45 am]
BILLING CODE §732-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[40 CFR Part 52]

L

[FRL 1280-1]

Approval and Promulgation of
Implementation Plans; Implementation
Plan Revisions for Certain
Nonattainment Areas Tennessee

AGENCY: Environmental Protection
Agency, Region IV.

ACTION: Notice of Availability.

SUMMARY: EPA announces today that a
portion of the Tennessee
implementation plan revisions due for
submittal by January 1, 1979, under the
Clean Air Act Amendments of 1977 have
been received and are available for
public inspection. The public is invited
to submit written comments. A notice of
proposed rulemaking describing the
revisions will be published in the
Federal Register later; the period for the
submittal of written comments will
extend for 30 days after the publication
of the Notice of Proposed Rulemaking.

ADDRESSES: The Tennessee submittal
may be examined during normal
business hours at the following EPA
offices:

Public Information Reference Unit, Library
Systems Branch, Environmental Protection
Agency, 401 M Street SW,, Washington,
D.C

Libmr.y. Environmental Protection Agency,
Region 1V, 345 Courtland Street NE.,
Atlanta, Georgia 30308,

In addition, the Tennessee revisions
may be examined at the office of the
Tennessee Air Pollution Control
Division, 256 Capitol Hill Building,
Nashville, Tennessee 37219.

Comments should be addressed to the
EPA Region IV Air Programs Branch, 345
Courtland Street NE., Atlanta, Georgia
30308.

FOR FURTHER INFORMATION CONTACT:
Archie Lee of EPA’s Region IV Air
Programs Branch. Mr. Lee may be
reached by telephone at 404/881-2864
(FTS-257-2864).

SUPPLEMENTARY INFORMATION: Section
172 of the Clean Air Act, as amended
1977, requires that States submit
revisions in their implementation plans
by January 1, 1979, to provide for the
attainment of the national ambient air
quality standards in areas designated
nonattainment. On March 3, 1978, the
Administrator designated a number of
areas in Tennessee as nonattainment (43
FR 8962). Tennessee has responded by
preparing implementation plan revisions
as required by the Clean Air Act. The
purpose of this notice is to call the
public’s attention to the fact that plan
revisions have been formally submitted
for the following areas and are available
for public inspection:
Ozone, Statewide.
Carbon Monoxide, Davidson County.
Particulates, Columbia, Nashville.
Also, the public is encouraged to submit
written comments on them. A
description of the revisions will be
published in the Federal Register at a
later date as part of a notice of proposed
rulemaking.
(Sections 110 and 172 of the Clean Air Act [42
U.S.C. 7410 and 7502])

Dated: July 17, 1979.
John C. White,
Regional Administrator, Region IV.
[FR Doc. 7822820 Filed 7-23-79; 8:45 am|
BILLING CODE 6560-01-M

[40 CFR Part 52]
[FRL 1279-3]

State of West Virginia; Proposed
Revision of the West Virginia State
Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: On June 18, 1979, proposed
revisions to the West Virginia State
Implementation Plan (SIP) for the
attainment of National Ambient Air
Quality Standards for total suspended
particulates, sulfur dioxide, and ozone
were submitted to the Environmental
Protection Agency (EPA) by the
Governor. The intended effect of the
revisions is to meet the requirements of
Part D of Title I of the Clean Air Act, as
amended in 1977, “Plan Requirements
for Nonattainment Areas.”" This notice
provides a description of the proposed
SIP revisions, summarizes the Part D
requirements, compares the revisions to
these requirements, identifies major
issues in the proposed revisions, and
suggests corrective actions.

In the State of West Virginia,
regulations must first be reviewed and
approved by the West Virginia

Legislative Rulemaking Review
Committee before approval by the
Governor and submittal to EPA. The
plan has been recently submitted to that
Body for review and action. Final action
on West Virginia's plan cannot be taken
until the Legislative Rulemaking Review
Committee approves these regulations,
which must subsequently be approveéd
by the Governor and submitted to EPA.

EPA invites public comments on these
revisions, the identified issues, the
suggested corrections, and on the
question of whether the revision should
be approved or disapproved.

DATE: Submit comments on or before
September 24, 1979.

ADDRESSES: Copies of the proposed SIP
revision and the accompanying support
documents are available for inspection
during normal business hours at the
following offices:

U.S. Environmental Protection Agency, Air
Programs Branch, Curtis Building, 6th &
Walnut Streets, Philadelphia, Pennsylvania
19106, Attn: Raymond D. Chalmers.

Public Information Reference Unit, Room
2922, EPA Library, U.S. Environmental
Protection Agency, 401 M Street, Southwest
(Waterside Mall), Washington, DC 20460.

West Virginia Air Pollution Control
Commission, 1558 Washington Street, East,
Charleston, West Virginia 25311, Attn: Mr.
Carl Beard.

All comments on the proposed
revisions submitted on or before
September 24, 1979, will be considered
and should be directed to:

Mr, Howard R. Heim, Jr., Chief, Air
Programs Branch (3AH10), Air &
Hazardous Materials Division, U.S,
Environmental Protection Agency,
Region III, Curtis Building, 6th &
Walnut Streets, Philadelphia,
Pennsylvania 19106, Attn: AH300WV.

FOR FURTHER INFORMATION CONTACT:

Mr. Raymond D. Chalmers (3AH12), U.S.

Environmental Protection Agency,

Region 111, 6th & Walnut Streets,

Philadelphia, Pennsylvania 19106,

Telephone: 215/597-8309.

SUPPLEMENTARY INFORMATION:
Background

New provisions of the Clean Air Act,
enacted in August, 1977, Public Law No.
95-95, required States to revise their
SIPs for all areas where National
Ambient Air Quality Standards
(NAAQS) had not been attained. The
Administrator promulgated lists of these
areas on March 3, 1978 (43 FR 8962
(1978)), and on September 12, 1978 (43
FR 40502 (1978)). Several areas in West
Virginia were designated as
nonattainment for total suspended
particulates, sulfur dioxide, and ozone.
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As a consequence, the State of West
Virginia was required to develop and
adopt SIP revisions to bring these areas
into compliance with standards.

On June 18, 1978 the Governor of West
Virginia submitted proposed revisions to
the State Implementation Plan for EPA's
review even before final approval by
West Virginia's Legislative Rulemaking
Committee. He also has indicated his
desire that we publish those revisions in
the Federal Register. As a consequence,
the comments presented herein reflect
EPA's preliminary evaluation of the
proposed SIP for which public comments
are now also being solicited.

The requirements and criteria which
these revisions must satisfy are
described or referenced in a Federal
Register notice published on April 4, |
1979 (44 FR 20372 (1979)). This notice, to
which interested persons may refer, is
entitled, "General Preamble for
Proposed Rulemaking on Approval of
Plan Revisions for Nonattainment
Areas”. The “General Preamble” is
incorporated herein by reference. A
summary of the criteria for approving
SIP's for nonattainment areas follows.

Criteria for Approval

The following list summarizes the
basic requirements for nonattainment
area plans.

(1) Evidence that the proposed SIP
revisions were adopted by the State
after reasonable notice and public
hearing.

(2) A provision for expeditious
attainment of the standards.

(3) A demonstration of attainment,

(4) An emission inventory,

(5) A commitment to Reasonable
Further Progress towards attainment.
(6) An identification of emissions

growth.

{7} A provision for preconstruction
review,

(8) Reasonable Available Control
Technology (RACT) requirements.

(9) Inspection and Maintenance, if
necessary, as expeditiously as
practicable.

(10) Transportation Control Measures,
if necessary, as expeditiously as
practicable.

(11) Enforceability of the regulations.

(12) A commitment to expend the
resources necessary to carry out the
plan.

(13) Evidence of public, local
government, and State legislative
involvement in the development of the
plan. .

(14) An identification and analysis of
the air quality, health, welfare,
economic, energy, and social effects of
the plan.

In the following sections of this Notice
there are several references to the terms
*“design value” and “rollback,"” To avoid
confusion or misunderstanding these
terms are defined below:

Design Value.—The level of existing
air quality used as a basic for
determining the amount of change of
pollutant emissions necessary to attain
a desired air quality level.

Rollback.—A proportional model used
to calculate the degree of improvement
in ambient air quality needed for
attainment of a national ambient air
quality standard.

Ozone

Description of Submittal—The EPA
has designated the Kanawha Valley
Interstate Air Quality Control Region
(AQCR) a nonattainment area for ozone.
This area encompasses Putnam County,
Kanawha County, and the Valley
Magisterial District of Fayette County.

The EPA requires States to adopt
regulations requiring Reasonably
Available Control Technology (RACT)
for major sources of Volatile Organic
Compounds (VOC) in eleven source
categories. Major sources are defined as
those having the potential to emit 100
tons or more of hydrocarbons per year,

West Virginia has certified that major
sources existin only three of these
source categories. The State is proposing
to regulate these source categories. They
are: storage of petroleum liquids in
fixed-roof tanks, bulk gasoline
terminals, and petroleum refineries.

The EPA has determined that the
Kanawha Valley Interstate AQCR is a
rural ozone nonattainment area and is
not requiring the State of West Virginia
to adopt Automobile Inspection and
Maintenance and Transportation
Control Measures.

Adoption After Reasonable Notice
and Hearing. West Virginia's Air
Pollution Control Commission adopted
the regulations in the ozone SIP after a
January 16, 1879 public hearing which
met the requirements of 40 CFR 51.4. The
regulations in the SIP adopted by the
West Virginia Air Pollution Control
Commission, however, have not yet
been adopted by West Virginia's
Legislative Rulemaking Review
Committee as required in Chapter 29(a)
Article 3, Section 11 of the Code of West
Virginia.

Attainment Date. West Virginia
predicts attaining the ozone NAAQS by
the end of 1982. An extension until 1987
has not been requested.

Control Strategy and Demonstration
of Attainment. West Virginia is not
required to submit an ozone control
strategy demonstration for the Kanawha

Valley Interstate AQCR; such
demonstrations are not required for
rural nonattainment areas. West
Virginia nevertheless chose to submit
such a demonstration. The submittal
was developed on the basis of the .12
ppm ozone standard. A commitment to
attain the ozone standard by the end of
1982 was provided.

The design value used by West
Virginia in the demonstration was 265
ug/m*.13ppm). EPA has determined that
275 ug/m3.14ppm) is the correct design
value based on EPA's “Guideline for the
Interpretation of Ozone Air Quality
Standards.”

Substitution of 275 ug/m¥.14ppm) into
the Modified Rollback equation results
in an increase in the ozone emission
reduction required to attain the NAAQS.
The needed reduction increases from the
13% required in the plan to 17%.
However, attainment of the standard
would still be achieved by 1982.

West Virginia states that a major
portion of the reduction needed to attain
the standard will be achieved through
enforcement of the State’s solid waste
disposal regulation and through
implementation of the Federal Motor
Vehicle Control Program.

Emission Inventory. There is no
inventory of major point sources. The
inventory only includes a categorical
listing of emissions. The inventory
should be expanded to include source-
specific information for major point
sources. The accuracy of the categorical
inventory cannot be evaluated since the
actual calculations and methods of
estimation used in developing the
inventory were not submitted. The State
has been requested to forward this
information.

West Virginia should also explain
why it has claimed emission reductions
in source categories for which there are
no regulations; for example, a 56%
reduction for solvent metal cleaning
emissions, and a 99% reduction in
emissions from cutback asphalt paving.

Reasonable Further Progress. West
Virginia was not required to submit a
Reasonable Further Progress (RFP)
presentation for the Kanawha Valley
Interstate AQCR; such presentations are
not required for rural ozone
nonattainment areas. Nevertheless,
West Virginia chose to submit an RFP
presentation.

RACT as Expeditiously as
Practicable. The Control Techniques
Guidelines documents pravide
information on available air pollution
control techniques, and contain
recommendations of what EPA calls the
“presumptive norm" for RACT. Based
on the information in the CTGs, EPA
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believes that the submitted regulations
represent RACT, except as noted below.
On the points noted below, the State
regulations are not supported by the
information in the CTGs, and the State
must provide an adequate
demonstration that its regulations
represent RACT, or amend the
regulations to be consistent with the
information in the CTGs. West
Virginia's Regulations XXI, XXIII, and
XXIV apply to storage of petroleum
liquids in fixed-roof tanks, bulk gasoline
terminals, and petroleum refinery
sources, respectively. Several sections
of these regulations depart from EPA's
definitions of RACT and should be
amended as follows:

{a) In Section 4.01(b) of Regulation
XXI, a 90% collection efficiency
requirement should be added.

(b) In Section 3.21 of Regulation XXIII,
the words “during the transfer of
gasaline"” should be deleted. The vapor
control system should prevent VOC
emissions at all times.

(c) Section 4.04 of Regulations XXI,
XXIil, and XXIV, which provides for
exemptions to RACT, should be revised
or deleted because RACT for the source
categories covered by these regulations
is technologically feasible. This section
should be revised because alternative
control strategies should be proposed
only where equivalent emission
reductions are achieved or where the
more stringent controls are not

technologically or economically feasible.

The intent of Section 4.04 is also
somewhat unclear. Apparently a
“bubble" eoncept is being proposed.
West Virginia should clarify its intent
and explain how the bubble concept
would be applicable to these source
categories.

Enforceability: Regulations XXI,
XXIll, and XXIV should be amended to
enhance their enforceability.

(a) The proposed effective date for
Regulations XXI, XXIII and XXIV is July
9, 1979. EPA recommends that
regulations be made future effective.
Having immediately effective
regulations could subject sources which
are not in compliance with the SIP to the
noncompliance penalties of Section 120
of the Clean Air Act. Categorical
compliance schedules should be
included in the regulations to allow for
future compliance dates.

(b) Test procedures and methods for
+ determining compliance with the

provisions of Regulations XXI, XXTIII and
XXIV should be included in the SIP,

(c) Section 4.02(a)(2) of Regulation
XXIII should include a definition of “fuel
gas system",

(d) In Section 3.05 of Regulation XXIII,
the wording of the definition of
“Condensate” should be revised to read
“hydrocarbon liquid separated from
natural gas which condensed."”

(e.) The definition of “Volatile Organic
Compound” in Regulation XXIII states
that methane is not considered a VOC,
This wording should be included in
Regulations XXI and XXIV.

(£.) In addition to the specific items
listed above, EPA's preliminary review
has revealed numerous instances where
the regulations could be made more
easily enforceable by correcting vague
or unclear wording. EPA has notified the
State of those instances.

State Commitments to Comply With
Schedules. EPA has published and will
be issuing additional Control Technique
Guideline documents (CTG's) for the
control of stationary source categories
of volatile organic compounds. West
Virginia has provided a commitment to
adopt and submit regulations for all
appropriate stationary source categories
of VOC after EPA issues such guidance
documents. This commitment is
acceptable.

Sulfur Dioxide

Description of Submittal.—In the
Steubenville-Weirton-Wheeling
Interstate Air Quality Control Region
(AQCR), the New Manchester-Grant
Magisterial District in Hancock County
and the Wellsburg Magisterial District in
Brooke County are designated as
primary nonattainment. On April 8, 1979,
the State requested that the Wellsburg
Magisterial District in Brooke County be
redesignated a primary and secondary
attainment area. This request was based
on the latest eight quarters of air quality
data. Apparently assuming this request
will be approved, West Virginia's
submittal of June only addressed the
primary nonattainment area of New
Manchester in Hancock County.

The SIP indicates that there is only
one major emitting facility not in
compliance with applicable sulfur
dioxide regulations which impacts on
the New Manchester ambient air quality
monitor. That one facility is Ohio Edison
Company's W. H. Sammis Generating
Station which is located directly across
the Ohio River near Stratton, Ohio. All
other facilities which impact on the New
Manchester monitor are purportedly in
compliance with applicable sulfur
dioxide regulations. West Virginia has
submitted no revised regulations for
sulfur dioxide.

Adoption after Reasonable Notice and
Hearing. West Virginia held a public
hearing on the sulfur dioxide SIP on
December 18, 1978. Notice was given

and a hearing was held in accordance
with the requirements of 40 CFR Section
514.

Control Strategy and Demonstration
of Attainment.—According to an air
quality dispersion analysis performed
by the EPA, a 20 ug/m? annual average
reduction can be expected when the
Sammis Plant comes into compliance
with the Ohio SIP. When this reduction
is applied to the two most recent annual
air quality periods (4/77-3/78 and 4/78~
3/79) the resulting arithmetic means aré
70 ug/m? and 45 ug/m? respectively.
Since there are no recorded violations of
any short term standards (3-hours and
24-hours), compliance by the Sammis
Plant is expected to result in compliance
with all of the National Ambient Air
Quality Standards for sulfur dioxide.
This determination was also confirmed
by short term air quality dispersion
analyses performed by EPA.

The Sammis Plant is presently on a
schedule for compliance and is required
to be in final compliance by October 19,
1979. If the 20 ug/m?* annual average
reduction is realized, no further
reduction in emissions by other facilities
would be required to attain ambient
standards.

Margin for Growth. The State has not
addressed expected growth in the area
of nonattainment. While it is EPA's
understanding from discussion with
State officials that West Virginia
intends to accommodate major point
source growth on a case-by-case basis,
the plan lacks a regulation to offset new
emissions in accordance with the
requirements of Section 173 of the Act.
Further, the State should explain the
manner in which area source growth
would be accommodated.

Total Suspended Particulates

Description of Submittal—EPA has
designated four areas in West Virginia
as nonattainment for total suspended
particulates (TSP). West Virginia has
submitted attainment plans for each of
these areas:

1. The Steubenville-Weirton-Wheeling
Interstate Ager;

2, The Parkersburg-Tygart Magisterial
District in Wood County;

3. Kanawha County, and Valley
Magisterial District in Fayette County;

4. In Marion County, all portions of
Union and Winfield Magisterial Districts
West of Interstate Highway 1-79.

The plan for each area contained an
emission inventory, a demonstration of
attainment, and a commitment by the
State to maintain Reasonable Further
Progress (RFP) toward attainment.

Adoption After Reasonable Notice
and Hearings.—On December 18, 1978,
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West Virginia held a public hearing on
the general provisions of the TSP
attainment plans. On December 7, 1978,
the State held hearings on the TSP
regulations necessary to implement the
plans. The State followed appropriate
procedures in providing adequate notice
of the hearings. The hearings were
conducted in accordance with the
requirements of 40 CFR Section 51.4.

However, the regulations for control
of TSP emissions adopted by the West
Virginia Air Pollution Control
Commission have not yet been adopted
by the West Virginia Legislative
Rulemaking Review Committee.

Control Strategy and Demonstration
of Attainment.—A, Steubenville-
Weirton-Wheeling Interstate AQCR.
The Steubenville-Weirton-Wheeling
AQCR has been designated as a primary
and secondary nonattainment area for
TSP. The State has submitted a
demonstration showing attainment of
the primary TSP standard by December
81, 1982 using the rollback technique.
The State has not committed to
attainment of the secondary standard by
a specific date. However, it is EPA's
understanding that West Virginia will
be requesting an eighteen month
extension to develop and submit the
secondary TSP attainment plan which
will include a specific attainment date.

In this AQCR, a major portion of those
emission reductions necessary to attain
the TSP secondary standard will be
identified through a TSP study which is
currently ongoing. This study is being
funded by EPA and is being carried out
in conjunction with Ohio and West
Virginia. The schedules and dates for
adoption of those regulations necessary
to attain the secondary TSP standard
should be included when the secondary
TSP plan is submitted to EPA,

B. The Parkersburg-Tygart
Magisterial District.—The Parkersburg-
Tygart Magisterial District has been
designated as a secondary
nonattainment area for TSP. The State
has submitted a demonstration using the
rollback technigue which shows
attainment of the secondary TSP
standard by December 31, 1985. EPA has
reviewed this demonstration and notes
that the State plans to attain standards
by limiting access to unpaved areas and
by enforcing Regulation XVII relating to
the control of fugitive TSP emissions.
The State should submit an enforceable
program to achieve TSP reductions by
limiting access to unpaved areas and by
making the suggested corrections to
Regulation XVII to enhance its
enforceability.

C. Kanawha County and the Valley
Magisterial District in Fayette
County.—Kanawha County and the

Valley Magisterial District in Fayette
County are designated as primary and
secondary nonattainment for TSP. On
April 6, 1979, West Virginia requested
that these areas be redesignated to
secondary TSP nonattainment. The
request to redesignate these areas to
secondary TSP nonattainment was
based upon eight quarters (April, 1977~
March, 1979) of measured TSP air
quality data. EPA has reviewed this
redesignation request, and has
determined that this request meets EPA
criteria for TSP redesignation. EPA
intends to approve this request.

The State has submitted only a
secondary attainment plan
demonstration for this area. The plan
shows, through the use of the rollback
technique, that standards will be
attained no later than December 31,
1985. The adequacy of this
demonstration is under review by EPA.

D. Winfield and Union Magisterial
District (Marion County).—The
Winfield and Union Magisterial Districts
in Marion County have been designated
as primary and secondary
nonattainment for TSP. The State has
adequately demonstrated attainment of
both the primary and secondary TSP
standard by 1980 using air quality
dispersion modeling.

Emission Inventory—The plan
submittal presented emission
inventories for all the designated
nonattainment areas for 1977 and 1982.
EPA has reviewed the inventories and
has found them lacking in detail.
Specifically the plan does not identify
100 ton per year sources and provides
no basis for any emission estimates.
EPA has asked the State of West
Virginia for additional information
which the State has agreed to provide.

Reasonable Further Progress,—The
State of West Virginia has submitted a
graphical presentation of Reasonable
Further Progress (RFP) for each
nonattainment area. The RFP curves for
each area are linear and represent the
State’s commitment to annual
incremental reductions in TSP
emissions. EPA has reviewed the RFP
curves and has found them to be
adequate.

Margin for Growth.—Growth
projections for area sources were
incorporated into the SIP emission
inventories. However, these estimates
were not completely explained. These
growth factors should be documented
further.,

For major stationary sources the State
has not provided for growth either
through accommodation as a result of
emission reductions beyond those
required for attainment of the TSP

standard or through a case-by-case
emission offset regulation. The State
should adopt regulations allowing for
major stationary source growth in order
to meet the requirements of Section 173
of the 1977 Clean Air Act Amendments.

Reasonable Available Control
Technology (RACT).—West Virginia
contends that all its existing regulations
including the modifications to
Regulations VI, controlling TSP
emissions from incineration, and VII,
controlling TSP emissions from
manufacturing processes, require the
application of RACT. EPA has reviewed
the State’s regulations and has found
them generally to support the State's
contention but has suggested
modifications to regulations VI and VII,
which as proposed fall short of EPA’'s
guidelines.

Enforceability —EPA has the
following comments:

(a) Regulation III (Control of TSP
emissions from hot mix asphalt plants),
EPA finds this regulation acceptable.

(b) Regulation VI and VII, These
regulations do not require Reasonably
Available Control Technology (RACT});
the State is working to correct these
deficiences.

(c) Regulations X VII, EPA calls
attention to the following deficiencies:

1. Such qualifying phrases as “in the
judgement of the Commission”, and
*will have an effect on ambient air
quality” make the regulation difficult to
enforce and are undesirable.

2. Fugitive emissions from inactive
storage piles are rarely “sustained”, and
this qualifying word should be omitted.

3. Material deposition and load out,
operations which produce visible
emissions, should not be exempted.

4. The provisions of Section 11 should
only apply to malfunctions.

(d) Regulation VIII (“Ambient air
Quality Standards for Sulfur Oxides and
Particulate Matter™).

Section 3.01 appears to be deficient in
that it only requires attainment of
NAAQS at sampling sites. EPA has also
identified several deficiencies in the
sampling methods specified in the
regulation. EPA has notified West
Virginia of these deficiencies.

General Comments

(1) Pre-Construction Review.—In
order to allow for major point source
construction in nonattainment areas,
SIP's should contain regulations which
meet the requirements of Section 173 of
the 1977 Clean Air Act Amendments
and EPA's January 16, 1979 Emission
Offset Interpretative Ruling (44 FR 32
(1979)).
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The West Virginia SIP does not
contain any regulations which meet the
requirements of Section 173 and the EPA
Emission Offset Interpretative Ruling.
EPA has notified West Virginia of this
deficiency and understands that the
State is in the process of developing
suitable regulations.

(2) Financial and Manpower
Commitments.—West Virginia has
adequately committed the financial and
manpower resources necessary to
implement the plan for attainment.

(3) Involvement and Consultation.—
West Virginia has shown that the
public, and local government officials,
were adequately involved in preparing
the plan,

{4) Analysis of Effects—The State has
not addressed the health, welfare,
economig, energy, or social effects of the
plan as required by Section 172(b)(9) of
the Clean air Act.

(5) Committee Substitute for Senate
Bill 518—Wesl Virginia as part of its
submittal included recently adopted
legislation entitled Committee
Substitute for Senate Bill 518. This Bill
prohibits the adoption by the State of
West Virginia of any rule, regulation, or
plan more stringent than federal law.
The EPA has requested the Air Pollution
Control Commission to obtain the
Attorney General's opinion regarding
the impact of this legislation on the
West Virginia SIP.

The following summary of major
issues represent those items which EPA
has identified in its preliminary review
as the most important items in the West
Virginia SIP.

1. West Virginia has not provided for
a Preconstruction review program that
meets the requirements of Section 173 of
the 1977 Clean Air Act Amendments
and EPA's January 16, 1979 Emission
Offset Interpretative Ruling (44 FR 3279
(1979)).

2. Regulations III, VI, VII, VIII, XVII,
XVIII, XXI, XXIII, and XXIV have been
adopted by the West Virginia Air
Pollution Control Commission, however,
they have not yet been adopted by the
West Virginia Legislative Rulemaking
Review Committee as required in
Chapter 29(a), Article I1I, Section II of
the Code of West Virginia.

3. Regulations XXI, XXIII, and XXIV
contain inappropriate exemptions from
RACT for certain VOC sources, lack test
methods for defermining compliance,
and have ambiguous definitions.

4. Regulations VI, VII, and XVII
relating to control of particulate
emissions should be amended to reflect
EPA’s comments in the TSP section on
enforceability and RACT.

5. West Virginia has not addressed
the health, welfare, economic, energy or
social effects of the plan as required by
Section 172(b)(9) of the Clean Air Act.

6. A comprehensive and accurate TSP
emissions inventories for TSP
nonattainment areas are needed as part
of the control strategy demonstrations,

Conclusion .

The measures proposed today would
be in addition to, and not in lieu of,
existing SIP regulations. The present
emission control regulations for any
source will remain applicable and
enforceable to prevent a source from
operating without control or under less
stringent controls while it is moving
toward compliance with the new
regulations (or, if it chooses, challenging
the new regulations). Failure of a source
to meet applicalbe pre-existing
regulations would result in appropriate
enforcement action, including
assessment of non-compliance penalties.
Furthermore, if there is any instance of
delay or lapse in the applicability or
enforceability of the new regulations
because of a court order or for any other
reason, the pre-existing regulations
would be applicable and enforceable.

The only exceptions to this rule are
cases where there are conflicts between
the requirements of the new regulations
and the requirements of the existing
regulations such that it would be
impossible for sources to comply with
the new regulations, In these situations,
the State may exempt a source from
compliance with the existing
regulations. Any exemption granted
would be reviewed and acted on by EPA
either as part of these proposed
regulations or as future SIP revisions

The public is invited to submit to the
address stated above comments on
whether the proposed amendments to
the West Virginia air pollution
regulations should be approved as a
revision of the West Virginia State
Implementation Plan.

The Administrator's decision to
approve or-disapprove the proposed
revisions will be based on the comments
received and on a determination of
whether the amendments meet the
requirements of Part D and Section
110(a)(2) of the Clean Air Act and of 40
CFR Part 51, Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans.

A supplement to an April 4, 1979
Notice of Proposed Rulemaking (44 FR
20372 (1879)) was published on July 2,
1979 (44 FR 38583 (1979)) involving,
among other things, conditional
approval. EPA proposes to conditionally
approve the plan where there are minor

deficiencies and the state provides
assurances that it will submit
corrections on a specified schedule. This
notice solicits comment on what items
should be conditionally approved. A
conditional approval will mean that the
restrictions on new major source
construction will not apply unless, (1)
the State fails to submit, by dates to be
scheduled, SIP revisions necessary to
remedy the deficiencies or (2) the
revisions are not approved by EPA.

Deficiencies in the State of West
Virginia's Plan that are not corrected
may be cause for disapproval of the
proposed revisions to the SIP. However,
EPA is aware that the State of West
Virginia is undertaking an effort to
correct the deficiencies.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized”. I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044,
Authority: 42 US.C. §§ 7401-7642

Dated: July 16, 1979.

Jack J. Schramm,

Regional Administrator.

[FR Doc. 79-22830 Filed 7-23-79; 845 am}
BILLING CODE 8560-01-M

[40 CFR Part 52]
[FRL 1279-4]

Approval and Promulgation of
Implementation Plans; Tennessee:
Proposed 1979 Plan Revisions

AGENCY: U.S. Environmental Protection
Agency, Region IV.

ACTION: Proposed Rule.

SUMMARY: EPA today proposes approval
action on the State Implementation Plan
(SIP) revisions which the Tennessee Air
Pollution Control Division submitted
pursuant to requirements of Part D of
the Clean Air Act Amendments (CAAA)
of 1977 with regard to nonattainment
areas. EPA has found all portions of the
submitted revisions to be approvable
except for certain portions of the
transportation control plan which is
needed to attain the air quality
standards for carbon monoxide (CO) in
Memphis and portions of the CO control
strategy for Knox County. It is proposed
to approve conditionally the CO control
strategy of the Knox County SIP and the
Memphis CO plan on condilion that the
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deficiencies noted be corrected by
October 1, 1979, for Knoxville and
December 30, 1979 for Memphis. If these
deficiencies are not corrected by this
date, EPA will disapprove this portion of
the SIP. The public is invited to submit
written comments on these proposed
actions.

DATES: To be considered, comments
must be submitted on or before August
23, 1979. A thirty-day comment period is
being used to enable publication of final
action on the SIP revisions as soon as
possible after July 1, 1979, because a
Notice of Availability was published
more than 30 days ago and because the
SIP submission and the issues involved
are not so complex as to warrant a
longer comment period.

ADDRESSES: Written comments should
be addressed to Archie Lee of EPA
Region IV's Air Programs Branch (See
EPA Region IV address below). Copies
of the materials submitted by Tennessee
may be examined during normal
business hours at the following
locations:

Public Information Reference Unit, Library
Systems Branch, Environmental Protection
Agency, 401 M Street, SW., Washington,
D.C. 20460.

Library, Environmental Protection Agency,
Region IV, 345 Courtland Street, NE.,
Atlanta, Georgia 30308,

‘Tennessee Air Pollution Control Division, 256
Capitol Hill Building, Nashville, Tennessee
37219.

FOR FURTHER INFORMATION CONTACT:
Archie Lee of EPA Region IV's Air
Programs Branch, 345 Courtland Street,
N.E., Atlanta, Georgia 30308. Telephone
404 /881-2864 (FTS-257-2864).

SUPPLEMENTARY INFORMATION:

Background: In the March 3, 1978,
Federal Register (43 FR 8962 at 9035) and
the September 11, 1978 Federal Register
(43 FR 40412 at 40432) a number of areas
within the State of Tennessee were
designated as not attaining certain
national ambient air quality standards.
The areas designated nonattainment for
the primary (P) and secondary (S)
standards for total suspended
particulate matter (TSP) are:

A. That portion of Anderson and Knox
Counties surrounding TVA's Bull Run Plant.
(8)

B. Those portions of Campbell County
within downtown LaFollette and the area
surrounding the Carborundum Company's
plant at Jacksboro, (P&S)

C. That portion of Davidson County within
the 1964 Urban Services area of Nashville.
(P&S)

D. That portion of Hamilton County within,
approximately, the city limits of Chattanooga.
(P&S)

E. That portion of Maury County within the
northern section of Columbia. (P&S)

F. That portion of Roane County within a
downtown section of Rockwood. (P)

G. Those portions of Shelby County within
two sections of downtown Memphis. (P)

H. Those portions of Sullivan County
within a section of Bristol and a section of
Kingsport. (P)

I. That portion of Sumner counter
surrounding TVA's Gallatin plant. (S)

The areas designated nonattainment
for the primary and secondary
standards of sulfur dioxide (SO,) are:

A. That portion of Polk County surrounding
the Cities Service plant at Copperhill. (P&S)

B. That portion of Benton and Humphreys
Counties surrounding TVA's Johnsonville
plant. (P&S)

The areas designated nonattainment
for (the same standards serve as both
the primary and secondary standards)
carbon monoxide (CO]) are:

A. That portion of Davidson County
located in downtown Nashville.

B. That portion of Knox County located in
metropolitan Knoxville.

C. That portion of Shelby County located in
metropolitan Memphis.

The areas designated nonattainment
(the same standards serve as both the
primary and secondary standards) for
photochemical oxidants (ozone) are:

A. Nashville area—Davidson, Sumner,
Rutherford, Wilson and Williamson Counties

B. Shelby County

C. Maury County

D. Hamilton County

E. Knox Connty

F. Sullivan County

G. Bradley County

H. Roane County

Implementation plan revisions under
Part D of the CAAA were developed by
the State for the following areas:

TSP—Sullvan County (Bristol), Campbell
County, Sumner County, Anderson/Knox
Counties,

S0.—Polk County, Benton/Humphreys
Counties.

CO—Shelby County, Knox County.

The implementation plan revisions for
the remaining nonattainment areas will
be proposed later as the SIP revisions
are submitted.

These revisions were submitted for
EPA's approval on February 13, 1979,
with additional information on April 12,
and 27, 1979. The Tennessee revisions
have been reviewed by EPA in light of
the CAAA of 1977, EPA regulations, and
additional guidance materials. The
criteria utilized in this review were
detailed in the Federal Register on April
4, 1979, (44 FR 20372) and need not be
repeated in detail here. A supplement to
the April 4 notice was published on July

2, 1979 (44 FR 38583) involving, among
other things, conditional approval.

EPA proposed to conditionally
approve the plan where there are minor
dificiencies and the State provides
assurances that it will submit
corrections or additional information by
specified dates. This notice solicits
comment on approvals, conditional
approvals, and disapprovals, A
conditional approval will mean that the
restrictions on new major source
construction will not apply unless the
State fails to submit the necessary SIP
revisions by the scheduled dates, or
unless the revisions are not approved by
EPA.

General Discussion

Section 172(b) of the CAAA contains
the requirements for nonattainment
State Implementation Plans. The
following is a listing of these
requirements accompanied by a
discussion of the contents and
adequacies of the Tennessee submittals.

172(b)(1) [SIP provisions shall] be adopted
by the State (or promulgated by the
Administrator under section 110(c)) after
reasonable notice and public hearing;

Public hearings were held throughout
the State on the adopted material
following 30 days public notice. Public
hearings were conducted October 16, 18,
19, and 24, December 11, 13 and 15, 1978;
January 18, February 15, and April 10,
1979. These SIP provisions were adopted
by the State on November 30, 1978,
January 30, March 21, and April 26, 1979.

172(b)(2) [SIP provisions shall] provide for
the implementation of all reasonably
available control measures as expeditiously
as practicable;

For discussion of reasonably available
control measures including Reasonable
Available Control Technology (RACT)
see discussion after 172(b)(3) below.

172(b)(3) [SIP provisions shall] require, in
the interim, reasonable further progress (as
defined in section 171(1)) including such
reduction in emissions from existing sources
in the area as may be obtained through the
adoption, at a minimum, of reasonably
available control technology;

Reasonable further progress (RFP)
graphs and calculations accompany
each explanation of progress toward
attainment for each nonattainment area,
The SIP calls for meeting the national
ambient air quality standards in all
areas by the end of 1982 except for
carbon monoxide in Memphis. The State
has requested an extension to the end of
1987 for meeting the carbon monoxide
standard in this area. Each area is
discussed below,
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Bristol (TSP)—The State has reviewed
the sources in the nonattainment area
and made RACT determinations for the
sources. There are only two point
sources in the area and one of the
sources g moving its operation into
another State by January, 1980.

Most of the State's new categorical
requirements for this area involve the
control of process fugitive and fugitive
dust emissions.

When modelling the sources at their
1982 RACT allowable emission limits,
attainment of the primary and
secondary NAAQS by December, 1982,
is predicted.

EPA proposes to approve the plan for
this area.

Campbell County (TSP)

LaFollette—The nonattainment
designation for this area is due largely
to minerals handling and processing.
These sources include an asphalt -
concrete plant, limestone aggregate
plant, and a feed and grain mill, The
State reviewed all the sources in the
area and made RACT determinations,
The RACT determinations involve the
control of fugitive dust on plant
property, hours of operation restrictions
and a reduction in the source's
allowable stack emissions. The
regulatory requirements adopted were
new categorical visible emissions and
emission limitations for the sources
affecting the nonattainment area.
Modelling all the surces at their 1982
RACT allowable emission limits
demonstrates attainment of the primary
and secondary standards by 1982.

Jacksboro —The primary cause of
nonattainment for this area is the
emissions from the Carborundum
Company (a silicon carbide
manufacturing plant). The State
evaluated this source and made a RACT
determination, The areas where most
emission reductions will be achieved are
the loading and unloading of silicon
carbide furnace cars and the crushing,
screening, and bagging of silicon
carbide. The adopted regulations for the
silicon carbide plant tighten the visible
emissions and emission limits for
processes at the source, After the
application of RACT, modelling shows
that the area will attain the primary and
secondary standard by the end of
Decembey, 1982. EPA is proposing to
approve the plan for this area.

Sumner County (TSP}—The
nonaltainment designation for this area
was due to the noncompliance of a TVA
power plant in the area. TVA has
completed improvements to the TSP
control system and no violations have
been recorded since the completion of
the improvements. The State contends

that the existing SIP is adequate and
that indications of attainment of the
standards should continue since the
TVA plant is in compliance with the
applicable emission limits, EPA agrees
with the State and proposes to approve
this as the plan.

Anderson/Knox Counties (TSP}—The
nonattainment designation for this area
was due to a TVA power plant in the
area. The power plant's TSP control
system was not operating properly due
to some mechanical deterioration in the
system. The necessary improvements
and repairs have been completed and
the State contends that the area will
attain the ambient standards since the
power plant will now comply with the
applicable emission limitations. The
State of Tennessee submits that the
existing SIP for the area is adequate and
EPA is today proposing to approve the
plan for this area.

Copperhill (SO;)—Cities Service
Company (primary copper smelter) is
the main source of sulfur dioxide
emissions in the area. The company has
made several major improvements in the
last few years and the magnitude of
violations has been reduced. The source
is located in mountainous terrain which
tends to worsen the dispersion of the
emissions. A good engineering practice
(GEP) review of the stacks at the smelter
revealed that the existing stacks comply
with GEP and in some instances (for
example at the liquid sulfur dioxide
plant) were at a height less than GEP.
The State made a RACT evaluation of
sources in the area, Based upon this
evaluation the State adopted regulations
for the area which involved operating
hours restrictions, limits on sulfur
content of fuels, and special
requirements for processes during
startup and shutdown at the copper
smelter as well as emission limits on
processes during normal operation.

Modelling the sources at their 1982
RACT allowable emission limit
demonstrates attainment of the primary
NAAQS by the end of December, 1982.
The State has asked for an 18-month
extension in order to develop the
attainment plan for secondary
standards. EPA is today proposing to
approve Tennessee's request for an
eighteen month extension to submit
their plan for attainment of the
secondary standard and to approve the
plan for attainment of the primary
standard.

Johnsonville Area (SO2)—The
nonattainment designation of this area
was due primarily to the noncompliance
of the TVA Johnsonville plant. The State
contends that the existing EPA approved
SIP for the area is adequate and

attainment will be achieved when the
TVA plant complies with the presently
applicable emission limits. Compliance
is predicted by the end of 1982 since that
is required by an Agreement TVA
signed with EPA and others. The
acceptability of this Agreement is
currently the subject of litigation in
Thoracic Society et al. v. Freeman Civ.
No. 77-3288-NA-CV (M.D. Tenn. filed
June 23, 1877). The requirements of the
Agreement, if acceptable to the Court in
that case, will be reflected in a future
SIP revision by the State. EPA is
proposing to approve this as the
nonattainment plan for the Johnsonville
area.

Shelby County (CO)—the State has
calculated that a 36% reduction in CO
emissions is necessary to achieve the 10
mg/m *8-hour ambient standard. Since
approximately 94% of the CO emissions
are attributed to motor vehicles; almost
all emission reduction measures are
directed toward this source category
through use of the Federal Motor "
Vehicle Control Program (FMVCP),
consisting of certification of new light
duty vehicles and truck engines as
meeting federal emissions standards.
Shelby County will be unable to meet
the CO ambient standard by the end of
1982. Therefore, an extension has been
requested to 1987 and the State must
implement a mandatory inspection and
maintenance program for motor
vehicles, transportation control
measures, and a new source review
program consistent with the
requirements of 172(b}(11)(A). EPA's
review of the Memphis CO control
strategy has revealed several
deficiencies. The State has indicated
that some of the deficiencies related to
transportation control measures will be
corrected in later submittals.

EPA proposes to conditionally
approve the Shelby County (Memphis)

 CO control strategy until acceptable

additions have been submitted. EPA has
received an opinion from the Tennessee
Attorney General concluding that there
is sufficient statutory authority for an
inspection and maintenance program to
be implemented by certain cities in the
State. EPA has received a legal opinion
from the Memphis City Attorney's office
concurring with the legal opinion of the
Attorney General and indicating that
Memphis is one of the cities with this
authority. Further, the City has
submitted a letter indicating that
inspection requirements (which EPA
interprets as including a requirement to
meet specified emission levels) must be
met before an inspection decal will be
issued.
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In addition, the Mayor of Memphis
has submitted a letter committing to
support an 1/M program in Memphis and
committing to the 1/M schedule
submitted in the SIP (§ 2.21.4.1.4 and
Table 1). It should be noted that the
Mayor's commitments to I/M are made
“(c)ontingent upon the support of the
Memphis City Council” for future
resources and the final specific
regulations. While EPA recognizes that
the Mayor cannot commit the City
Council to any future action, it should be
understood that a failure by the City to
institute a mandatory I/M program
according to the schedule submitted in
the SIP will make the area liable to the
imposition of sanctions under the Clean
Air Act.

The remaining commitment in the SIP
is one by the State regarding emission
reductions. The program implemented
by the schedule would entail inspection
and maintenance of light-duty vehicles
in a centralized program initiated with
voluntary repair in December 1980 and
full mandatory operation in December
1981. As a result of its Reasonable
Further Progress calculation, the State
has committed to a CO emission
reduction of at least 25% from light-duty
vehicles by 1987, Thus the City of
Memphis has generally adequate legal
authority, commitments, and schedules
to implement the I/M program.

The conditional approval that EPA is
proposing today is based upon the
proper officials correcting the
deficiencies noted below before full
approval can be given.

1. The submittal does not identify
projects in the current Annual Element
of the Transportation Improvement
Program (TIP) which have air quality
benefits. Measures that are found to
have benefits and are feasible must be
submitted with implementation dates.
The implementation dates should
correspond to the dates shown in the
TIP/AE. Commitments from the proper
officials, where appropriate, to
enforcement of the measures must be
included. 3

2. The submittal does not contain a
schedule for the analysis of the
alternative transportation control
measure under Section 108. Also, there
is no commitment from the proper
agency(s) to the implementation as
expeditiously as practicable of measures
found feasible for adoption or to justify
the decision not to implement any of
these measures.

3. The submittal does not contain
commitment of the proper agency(s) to
establish, expand, or improve public
transportation measures to meet basic

transportation needs as expeditiously as
practicable.

4. Under Section 174, the
Memorandum of Understanding (MOU)
between the proper local and State
officials includes a commitment to the
implementation of stationary source
controls but not mobile source controls.

5. The schedule for the I/M program is
generally adequate, although some of
the dates need to be revised.

Therefore, EPA proposes to
conditionally approve the Shelby
County (Memphis) CO control strategy
based on the revised strategy being
submitted by December 30, 1879. Due to
the legal procedures in Tennessee for
adopting revisions, this length of time is
necessary to comply with both the State
and EPA requirements,

Knox County (CO)—The State has
calculated that a 27% reduction in CO
emissions is necessary to achieve the 10
mg/m?® 8-hour ambient standard. Since
greater than 90% of the CO emissions
are attributed to motor vehicles, the
emission reduction measures are
directed toward this source category
through use of the FMVCP. In the
control strategy submitted to EPA, the
plan did not show attainment before
1982. EPA contacted the State on this
matter and requested the State to
confirm that the information and data
submitted was correct. When the State
investigated the original calculations,
they discovered that errors had been
made in the base year emission
inventory, With these corrections made,
the area would show attainment by the
end of December, 1982. Therefore, EPA
is proposing to conditionally approve
the Knox County CO plan, and the
revised control strategy showing
attainment must be submitted by
October 1, 1979.

172(b)(4) |SIP provisions shall] include a

. comprehensive, accurate, current inventory of

actual emissions from all sources (as
provided by rule of the Administrator) of
each such pollutant for each such area which
is revised and resubmitted as frequently as
may be necessary to assure that the
requirements of paragraph (3) are met and to
assess the need for additional reductians to
assure attainment of each standard by the
date required under subsection (a);

Appropriate emissions inventories for
TSP, SO, ozone (the inventory is for
hydrocarbons which react with sunlight
to form ozone), and CO have been
submitted, Future reporting
requirements for updating inventories
annually are included.

172(b)(5) [SIP provisions shall] expressly
identify and quantify the emissions, if any, of
any such pollutant which will be allowed to
result from the construction and operation of

major new or modified stationary sources for
each such area;

There is no identification and
quantification of emissions frem major
new or modified sources. Therefore,
offsets under Section 173 of the CAAA
will be required for these new sources.
The State expects to be able to satisfy
the offset requirement also through
emissions reductions on other sources,
in excess of the reductions needed to
provide for reasonable further progress.
The mechanism for tracking these
reductions and allowing growth in
nonattainment areas is provided in
Chapter 1200-3-9 of the Tennessee Air
Pollution Control Regulations. EPA
proposes to approve this portion of the
plan.

172(b)(6) [SIP provisions shall] require
permits for the construction and operation of
new or modified stationary sources in
accordance with Section 173 (relating to
permit requirements);

The State requires permits for the
construction and operation of new or
modified major stationary sources in
accordance with Section 173 (Tennessee
Rule 1200-3-9-.01[5]).

172(b)(7) [SIP provisions shall] identify and
commit the financial and manpower
resources necessary to carry out the plan
provisions required by this subsection;

The State has identified and
committed adequate financial and
manpower resources necessary to carry
out the provisions of this SIP revision. In
section 2.1 (tables 1 and 2), the State
has projected the amount of manpower
and funding which will be expanded
through FY 1983 to carry out the
requirements of the SIP.

172(b)(8] [SIP provisions shall] contain
emission limitations, schedules of compliance
and other such measures as may be
necessary to meet the requirements of this
section;

This revision package contains the
necessary emission limitations and
schedules of compliance for stationary
sources of TSP, SO, and CO sources
where appropriate. These provisions
have been incorporated into a newly
adopted Chapter 19 for nonattainment
areas.

172(b)(8) [SIP provisions shall] contain
evidence of public, local government, and
State legislative involvement and
consultation in accordance with Section 174
(relating to planning precedures) and include
(A) an identification and analysis of the air
quality, health, welfare, economic; energy,
and social effects of the plan provisions
required by this subsection and of the
alternatives considered by the State, and (B)

a summary of the public comment on such
analysis;
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Consultation with the public, local
governments and State legislative
involvement is evidenced by a listing of
correspondence in the SIP. The State's
analysis of the air quality, health,
welfare, economic, energy, and social
effects determine that the impact of the
SIP will be beneficial, and EPA proposes
to appove this portion of the SIP.

172(b)(10) |SIP provisions shall] include
written evidence that the State, the general
purpose local government or governments, or
a regional agency designated by general
purpose local governments for such purpose,
have adopted by statute, regulation,
ordinance, or other legally enforceable
documents, the necessary requirements and
schedules and timetables for compliance, and
are committed to implement and enforce the
appropriate elements of the plan;

172{b)(8) [SIP provisions shall] contain
evidence of public, local government, and
State legislative involvement and
consultation in accordance with section 174
(relating to planning procedures) and include
{A) an identification and analysis of the air
quality, health, welfare, economic, energy,
and social effects of the plan provisions
required by this subsection and of the
alternatives considered by the State, and (B)
a summary of the public comment on such
analysis;

Consultation with the public, local
governments and State legislative
involvement is evidenced by a listing of
correspondence in the SIP. The State's
analysis of the air quality, health,
welfare, economic, energy, and social
effects determine that the impact of the
SIP will be beneficial, and EPA proposes
ta approve this portion of the SIP.

172(b)(10) [SIP provisions shall] include
written evidence that the State, the general
purpose local government or governments, or
a regional agency designated by general
purpose local governments for such purpose,
have adopted by statute, regulation,
ordinance, or other legally enforceable
documents, the necessary requirements and
schedules and timetables for compliance, and
are committed to implement and enforce the
appropriate elements of the plan;

In the State of Tennessee the Air
Pollution Control Division of the
Department of Public Health has full
statutory authority for enforcing the SIP
revisions submitted. The Board of Air
Pollution Control adopted on November
30, 1978, January 30, March 21, and April
26, 1979, the necessary regulatory
portion of the SIP submitted. Timetables
for compliance are addressed in
172(b)(8).

172(b)(11) [SIP provisions shall] in the case
of plans which make a demonstration
pursuant to paragraph (2) of subsection (a),

(A) Establish a program which requires,
prior to issuance of any permit for
construction or modification of a major

emitting facility, an analysis, of alternative
sites, sizes, production processes, and
environmental control techniques for such
proposed source which demonstrates that
benefits of the proposed source significantly
out weight the environmental and social costs
imposed as a result of its location,
construction, or modification.

(B) Establish a specific schedule for
implementation of a vehicle emission control
inspection and maintenance program; and

(C) Identify other measures necessary to
provide for attainment of the applicable
national ambient air quality standard not
later than December 31, 1987,

Paragraph 11 of subsection 172(b)
applies to the Memphis nonattainment
area for carbon monoxide. The
alternatives analysis for new sources
required by subparagraph (A) above has
been submitted in the SIP as a revision
to the State's permitting regulation
(Tennessee Rule 1200-3-9-.01[5]).

In addition to the implementation plan
for the nonattainment areas under Part

D of the CAAA, the SIP revisions

contain changes applicable to other
portions of the CAAA, including
changes to the Tennessee ambient air
quality standards, malfunction
regulations, NSPS regulations,
regulations concerning prevention of
significant deterioration, and other
emission standards. These topics will be
dealt with in a separate Federal
Register.

Proposed Action

Based on the foregoing, EPA is
proposing to approve fully the SIP under
Part D of the CAAA, as it relates to the
attainment of TSP standards in Bristol,
Campbell County, Sumner County and
Anderson/Knox Counties; SO, in Polk
County and Benton/Humphreys
Counties; and conditionally approve the
plan for carbon monoxide in Knoxville
and Memphis. It is proposed to
disapprove the Memphis CO plan.

(Section 110 and 172 of the Clean Air Act
(42 U.S.C. 7410 and 7502))

Dated: June 11, 1979.

John C. White,

Regional Administrator.

[FR Doc. 78-22828 Filed 7-23-79; 5:45 am|
BILLING CODE 6560-01-M

[FRL 1279-5]
[40 CFR Part 52]

Commonwealth of Pennsylvania:
Proposed Revision of the
Pennsylvania State Implementation
Plan :

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: A revision to the
Pennsylvania State Implementation Plan
(SIP) for the attainment of particulate
matter, ozone and carbon monoxide
standards has been submitted to the
Environmental Protection Agency (EPA)
by the Governor on April 24, 1979 and
on June 7, 8, 12, and 13, 1979. As of June
15, 1979 no revision to the SIP for the
attainment of the particulate matter
standard in Allegheny County or for the
attainment of the sulfur dioxide
standard in various designated
nonattainment areas throughout the
Commonwealth had been submitted.
The intended effect of the revision is to
meet the requirements of Part D of the
Clean Air Act, as amended in 1977,
"Plan Requirements For Nonattainment
Areas". This Notice provides a
description of the proposed SIP revision,
summarizes the Part D requirements,
compares the revision to these
requirements, identifies major issues in
the proposed revision, and suggests
corrective actions.

On April 4, 1979 (44 Fed. Reg. 20372
[1979]) EPA published a proposed rule
entitled “"General Preamble for Proposed
Rulemaking on Approval of State
Implementation Plan Revisions for
Nonattainment Areas”. The general
preamble supplements this proposal, by
identifying the major considerations that
will guide EPA's evaluation of the
submittal. The EPA invites public
comments on this revision, the identified
issues, the suggested corrections, and
whether the revision should be i
approved or disapproved, especially
with respect to the requirements of Part
D of the Clean Air Act.

DATE: On June 11, 1979 the Regional
Administrator, EPA Region 111,
published a Notice of Availability (44 FR
33438 [1979]) of the proposed revision to
the Pennsylvania State Implementation
Plan (SIP) for public inspection.
Therefore, the Regional Administrator
believes that a 30-day public comment
period following publication of this
Notice of Proposed Rulemaking will be
sufficient to afford the public
opportunity to submit comments.
Therefore, comments must be submitted
on or before August 23, 1979.




Federal Register [ Vol. 44, No. 143 |/ Tuesday, July 24, 1979 / Proposed Rules

43307

ADDRESSES: Copies of the proposed SIP
revision and the accompanying support
documents are available for inspection
during normal business hours at the
following offices:

U.,S. Environmental Protection Agency, Air
Programs Branch, Curtis Building, 6th &
Walnut Streets, Philadelphia, Pa. 19108,
Attn: Brian ]. McLean.

Public Information Reference Unit, Room
2922, EPA Library, U.S. Environmental
Protection Agency, 401 M Street, Southwest
(Waterside Mall), Washington, D.C. 20460,

Bureau of Air Quality Control, Pennsylvania
Department of Environmental Resources,
Fulton Bank Building, Third and Locust
Streets, Harrisburg, Pennsylvania 17120,
Attn: Gary L. Triplett.

All comments on the proposed
revision should be directed to: Mr.
Howard R. Heim Jr., Chief, Air Programs
Branch (3AH10), Air & Hazardous
Materials Division, U.S. Environmental
Protection Agency, Region I, Curtis
Building, 6th & Walnut Streets, ;
Philadelphia, Pennsylvania 19106, Attn:
AH300PA.

FOR FURTHER INFORMATION CONTACT: -
Brian J. McLean (3AH12), U.S.
Environmental Protection Agency,
Region I1I, 6th & Walnut Streets,
Philadelphia, Pennsylvania 191086,
telephone: 215/597-8186.

SUPPLEMENTARY INFORMATION:
Background

New provisions of the Clean Air Act,
enacted in August 1977, Pub. L. No. 95—
95 (42 U.S.C. § 7472), require States to
revise their SIPs for all areas that do not
attain the National Ambient Air Quality
Standards ([NAAQS). The amendments
required each State to submit to the
Administrator a list of the NAAQS
attainment status for all areas within the
State. The Administrator promulgated
these lists on March 3, 1978 (43 Fed. Reg.
8962 [1978]) and on September 12, 1978
(43 FR 40502 [1978]). The entire State of
Pennsylvania was designated as
nonattainment for ozone and various
portions of the State were designated as
nonattainment for total suspended
particulate matter (TSP), sulfur dioxide
(SOq), and carbon monoxide (CO). As a
consequence, the Commonwealth of
Pennsylvania was required to develop,
adopt, and submit to EPA a revision to
its SIP, for those nonattainment areas by
January 1, 1979. The revision must
conform to requirements of Part D of
Title I of the Clean Air Act, as amended,
and provide for attainment of the
NAAQS as expeditiously as practicable.
In accordance with these requirements,
Governor Richard Thornburgh and
Clifford Jones, Secretary of
Environmental Resources, acting on

behalf of the Governor, submitted a
revision of the SIP on April 24, 1979 and
on June 7, 8, 12, and 13, 1979.

On June 11, 1979 (44 FR 33438 [1979]),
EPA published a Notice of Availability
of those portions or drafts of portions of
the Commonwealth of Pennsylvania SIP
revision received as of June 1, 1979 and
invited the public to inspect the plan. As
yet, no public comments have been
received. EPA has reviewed the SIP
revision with respect to the
requirements and criteria described or
referenced in the Federal Register notice
published on April 4, 1979 (44 FR 20372
[1979]). This notice to which interested
persons may refer is entitled “General
Preamble for Proposed Rulemaking on
Approval of Plan Revisions for
Nonattainment Areas"”, and is
incorporated herein by reference. A
summary of the criteria for approving
SIP's for nonattainment areas follows.

Criteria for Approval

The following list summarizes the
basic requirements for nonattainment
area plans.

1. Evidence that the proposed SIP
revisions were adopted by the State
after reasonable notice and public
hearing.

2. A provision for expeditious
attainment of the standards.

3. A determination of the level of
control needed to attain the standards
by 1982 and the criteria necessary for
approval of any extension beyond that
date.

4. An accurate inventory of existing
emissions.

5. Provisions for reasonable further
progress (RFP) as defined in Section 171
of the Clean Air Act.

6. An identification of emissions
growth,

7. A permit program for major new or
modified sources, consistent with
Section 173 of the Clean Air Act.

8. Use of Reasonably Available
Control Technology (RACT) control
measures as expeditiously as
practicable.

9. Inspection and Maintenance (I/M),
if necessary, as expeditiously as
practicable.

10. Necessary transportation control
measures, as expeditiously as
practicable.

11. Enforceability of the regulations.

12. An identification of, and
commitment to, the resources necessary
to carry out the plan.

13. State commitments to comply with
schedules.

14. Evidence of public, local
government, and State involvement and
consultation.

In the following sections of this Notice
there are several references to the terms
“design value" and “rollback."” To avoid
confusion or misunderstanding, these
terms are defined below:

Design Value—the level of existing air
quality used as a basis for determining
the amount of change of pollutant
emission necessary to attain a desired
air quality level.

Rollback—a proportional model used
to calculate the degree of improvement
in ambient air quality needed for
attainment of a national ambient air
quality standard,

‘Sulfur Dioxide

Several areas of the Commonwealth
of Pennsylvania have been designated
by EPA as not attaining the NAAQS for
S0.. The following is a summary of
those nonattainment areas published in
the Federal Register on September 12,
1978 (43 FR 40515 [1978]):

1. A portion of the City of Philadelphia
(census tracts 2, 3, 4, 5, 6, 7, 8, 11, 12}.

2. Allegheny County.

3. Monongahela Valley Air Basin.

4, Portions of Northumberland County
(Lower Augusta Township, Point
Township, Little Mahanoy Township,
Rockefeller Township and Shamokin
Township) and Snyder County
(Shamokin Dam).

5. A portion of Armstrong County
{Madison Township, Mahoning
Township, Boggs Township, Washington
Township, and Pine Township).

6. A portion of Warren County
(Conewango Township).

The rest of the Commonwealth is
classified as either atlaining the NAAQS
or “cannot be classified". This latter
designation is given to those areas
where there are insufficient data to
support either an attainment or a
nonattainment classification.

For those areas designated as
nonattainment, the Act requires the
Commonwealth of Pennsylvania to
submit a revision to its SIP to
demonstrate attainment of the primary
NAAQS by December 31, 1982, and the
secondary NAAQS as expeditiously as
practicable. Within the Commonwealth,
three agencies have primary
responsibility for the preparation of the
SIP: Allegheny County Health
Department, Bureau of Air Pollution
Control (BAPC) for Allegheny County;
City of Philadelphia Health Department,
Air Management Services (AMS) for the
City of Philadelphia; and the
Pennsylvania Department of
Environmental Resources (DER] for the
remainder of the State.
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The status of the nonattainment SIP
revisions for the six areas identified
above is discussed below:

1. City of Philadelphia. DER and AMS
have submitted a SIP revision that
demonstrates attainment of the NAAQS
for SO: by December 31, 1982. This
revision was proposed in the Federal
Register on December 27, 1978 (43 FR
60305 [1978]), and final rulemaking
approving the revision was published on
June 4, 1979 (44 FR 31980 [1979]). The
plan as revised also demonstrates
reasonable further progress to attain
standards and contains an adequate
inventory of emissions. In addition, the
revision contains an adequate
assessment of air quality, health,
welfare, economic, energy, and social
effects; and satisfies all other pertinent
Part D requirements. Therefore, no
further submittals are necessary for this
nonattainment area.

2. Allegheny County. A SIP revision to
demonstrate attainment of the NAAQS
for SO; in Allegheny County is being
prepared by the Allegheny County
BAPC. After submittal by the Governor
and review by the EPA, it will be
proposed in a subsequent Federal
Register Notice.

3. Monongahela Valley Air Basin. On
June 15, 1979 (44 FR 34603 [1979]) EPA
published a proposal to redesignate this
air basin from “does not meet primary
standards" to “cannot be classified.”
This proposal is based in part on a
showing by Pennsylvania that no
monitored violations of either the
primary or the secondary NAAQS for
S0. occurred during calendar year 1978,
Furthermore, the State indicated that
attainment of standards is supported by
emission reductions in the area over the
past year. In addition, results of an
ongoing modeling study indicate no
violations of the primary annual or 24—
hour SO: NAAQS for the base year
(1976) and for the compliance case, i.e,
where all sources are assumed to be in
compliance with the existing SIP. Based
on the foregoing, EPA, in its proposal to
redesignate the area, indicated that a
revision to the existing SIP by July 1,
1979, is not necessary.

4. Armstrong County, Northumberland
County, Snyder County and Warren
County (the Townships in these
Counties Identified Above). The
designation of these areas as
nonattainment was based primarily on
an air diffusion modeling study

performed for DER by a consultant,
Geomet, Inc. The study calculates that
NAAQS violations for SO; result from
emissions of three power plants located
in these areas. The power plants are
identified as follows: the Sunbury plant

(owned by Pennsylvania Power and
Light Company and impacting portions
of Northumberland and Snyder
Counties); the Armstrong plant (owned
by West Penn Power Company and
impacting a portion of Armstrong
County); and the Warren plant (owned
by Pennsylvania Electric Company and
impacting a portion of Warren County).

On April 24, 1979, Pennsylvania
submitted a proposed revision of the SIP
for SO which primarily addressed the
format of the Commonwealth's SO,
regulations, making them sensitive to
the variability in the sulfur content of
coal and to the availability of liquid
fuels according to sulfur content.
However, this proposed revision does
not, nor was it intended to resolve the
nonattainment situations resulting from
the three power plants. Although
Pennsylvania has not formally
submitted a plan for these
nonattainment areas, EPA has reviewed
drafts of Consent Agreements being
negotiated with the power companies to
reduce SO, emissions, Upon execution
of these agreements, DER intends to
submit them to satisfy the requirements
for nonattainment SIP revisions. Due to
the time constraints imposed by the
Clean Air Act, DER has submitted the
draft of the revision with the
understanding that EPA will propose
and solicit public comment on DER's
approach to satisfying the SIP revision
requirements,

The draft Consent Agreements
contain three parts. Part I imposes a
final emission limitation and an interim
emission limitation for each plant; both
of which are more stringent than the
State's current emission limitation. The
final emission limitation is based on the
Geomet study and is to be effective
December 31, 1982. Part Il gives each
company the option of performing an
additional modeling study with the
intent of showing that the final emission
limitation required by the Geomet study
is too stringent. The results of this
additional modeling study may be used
either to redesignate the affected area(s)
as “attainment” under the current SO,
regulations, or to impose a different -
emission limitation which might be more
or less stringent than the one required
by the Geomet study. Part Il sets out the
requirements for a plan to attain the
NAAQS to be submitted in the event the
additional modeling study of Part I fails
to satisfy DER and EPA that the area
should be redesignated.

Upon receipt of final Consent
Agreements from Pennsylvania and of
Pennsylvania's request to consider the
agreements as a SIP revision, EPA will
evaluate the submittal to determine if it

meets the requirements of Section 110
and Part D of the Clean Air Act, relating
to plan requirements for nonattainment
areas and will take appropriate action,

Total Suspended Particulates

Description of Submittal. On June 12,
1979, the Commonwealth of
Pennsylvania officially submitted a
proposed revision to the SIP for
attainment of the primary and
secondary NAAQS for total suspended
particulates (TSP). For the following
areas, the proposed revision addressés
the attainment of both primary and
secondary NAAQS for TSP:

1. Allentown-Bethlehem-Easton Air
Basin

2. Beaver Valley Air Basin

3. Monongahela Valley Air Basin

4. Cities of Sharon and Farrell in
Mercer County

5. York Air Basin

6. Erie Air Basin

7. Lancaster Air Basin

8. Johnstown Air Basin

For the following areas, the proposed
revision addresses only the attainment
of the secondary NAAQS for TSP:

1. City of Altoona in Blair County

2, Harrisburg Air Basin

3. Reading Air Basin

4, Scranton Wilkes-Barre Air Basin

5. City of Williamsport in Lycoming
County

The Commonwealth of Pennsylvania
has requested an eighteen month
extension to submit a plan for
attainment of the secondary NAAQS for
TSP in the portions of the Metropolitan
Philadelphia Interstate Air Quality
Control Region (AQCR) designated as
not meeting the secondary standard for
TSP. The Regional Administrator is
proposing to grant this request.

The nonattainment designations to
which the proposed SIP revision
responds differ from those published on
September 12, 1978 (43 FR 40502 [1978]).
Specifically, the Harrisburg, Scranton-
Wilkes-Barre, and Reading Air Basins,
the Cities of Altoona and Williamsport,
and portions of the Metropolitan
Philadelphia Interstate AQCR had been
identified as not attaining the primary
NAAQS. However, on July 2, 1979 (44 FR
38585 [1979]), EPA proposed that these
areas be redesignated from primary
standard nonattainment to secondary
standard nonattainment.

The June 12, 1979 submittal by the
Commonwealth of Pennsylvania does
not include any information on the
Allegheny County portion of the
proposed revision of the SIP for TSP,
EPA is aware, however, that the Bureau
of Air Pollution Control of the Allegheny

County Health Department is nearing
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completion of a revision to the
Pennsylvania SIP for TSP for Allegheny
County; EPA anticipates receiving that
proposed revision of the SIP from the
Commonwealth of Pennsylvania in the
near future.

For each area, the plan submitted by
the State contains: 1) an emission
inventory, 2) a demonstration that more
than the application of Reasonably
Available Control Technology (RACT) is
needed for attainment of the standards,
3) a commitment to annual incremental
reductions (Reasonable Further
Progress), and 4) a proposal for further
study of fugitive emissions to result in
the adoption of fugitive particulate
regulations, In all cases, the
Commonwealth commits to attaining the
primary NAAQS for TSP by December
31, 1982, and the secondary NAAQS for
TSP by December 31, 1987, In addition,
Pennsylvania submitted a revision to the
test method for sampling particulate
matter from sources, Section 139.12 of
the Pennsylvania Air Resources
Regulations.

EPA has reviewed the proposed TSP
plan revision for Pennsylvania and has
identified several areas of concern to
which public comment is solicited. The
following is a summary of EPA's review.

Adoption After Reasonable Notice
and Hearing. Pennsylvania held public
hearings on the proposed TSP plan
revision on May 2, 3, and 4, 1979. The
State has submitted evidence of public
notice and public hearing which EPA
confirms were held in accordance with
the requirements of 40 CFR 51.4.

Control strategy and Demonstration
of Attainment. The Commonwealth of
Pennsylvania submitted as part of its
proposed SIP revision for TSP detailed
studies of existing and projected
suspended particulate levels for all
thirteen nonattainment areas. In all
areas except the Johnstown Air Basin,
the demonstration included a diffusion
modeling analysis. For the Johnstown
Air Bain, Pennsylvania was unable to
adequately validate a diffusion model
because of the complexity of the terrain
and, consequently, utilized a linear
rollback model. EPA has reviewed the
modeling demonstrations for all areas
including the two alternatives presented
by DER for the Johnstown Air Basin and
has concluded that the State has
adequately demonstrated in all cases
the need for non-traditional fugitive
emission controls which exceed RACT.
In general, the State has shown that
about 40 percent of the TSP ambient
concentrations are attributable to
fugitive emissions, Furthermore, the EPA
concurs with the State's demonstration
showing attainment of the primary

NAAQS for TSP by December 31, 1982.
However, with regard to the State's
intention to attain the secondary
NAAQS by December 31, 1987, EPA has
expressed concern to the State that
December 31, 1987 may not meet the
criteria of Section 172(a)(1) requiring
attainment of the secondary standards
as expeditiously as practicable.

A major portion of the State's
demonstration to attain both the
primary and secondary standards is its
plan for investigating and contrelling
non-traditional particulate matter
emissions in all 13 nonattainment areas.
In this plan, Pennsylvania commits to
undertake a comprehensive program to
investigate non-traditional sources,
industrial process fugitive particulate
emissions, and alternative control
measures and to develop and implement
an effective control program to attain
the primary and secondary NAAQS. The
EPA commends the Commonwealth of
Pennsylvania for the comprehensiveness
of their study and encourages the State
to include the Optional Tasks related to
filter analysis and implementation of
demonstration projects as integral parts
of its study. However, EPA is concerned
that the State's schedule for developing
and adopting the control measures,
beginning in November 1981, may not
provide sufficient time for sources to
comply with fugitive regulations to
assure attainment of the primary
standards by December 31, 1982,

Margin for Growth. The State
accommodates growth of area sources
and of some point sources by including
a growth increment of one half of one
percent each year for all projected
emissions from 1979 through 1987; this
growth increment is in addition to
estimates of projected growth for each
area. Increases in emissions from major
point sources will be provided for on a
case-by-case emission offset basis. EPA
generally concurs with the approach
taken by the State. Specific comments
related to the offset provision will be
addressed in the section entitled
General Comments, Permit Program for
New and Modified Sources.

Emission Inventory. The emission
inventory for TSP includes actual
emissions for a base year (1975, 1976, or
1977) and projected emissions for 1982
(the primary standard attainment date)
and 1987 (the secondary standard
attainment date). EPA has reviewed the
emissions inventory and has found
inconsistencies among several charts
and graphs presented in the plan. In
particular, for the Beaver and
Monongahela Valley Air Basin, EPA's
review of the inventory has identified
several major source categories where

fugitive emission estimates are either
incorrect or missing. EPA has notified
the State of the discrepancies and an
effort is being made to resolve the
problem. Despite this problem, EPA has
concluded that the State is correct in its
contentions that control beyond RACT
for stationary sources is needed to
attain the NAAQS for TSP and that the
implementation of non-traditional
fugitive controls is needed for
attainment of the primary standard by
1982 and the secondary standard by
1987,

Reasonable Further Progress. The
Commonwealth of Pennsylvania has
submitted a graphical presentation on
Reasonable Further Progress (RFP) for
each nonattainment area. Each RFP
curve is linear, with different slopes for
the periods 1977 through 1982 and 1982
through 1987, and represents the State's
commitment to annual incremental
emission reductions for TSP emissions.
The EPA has reviewed the RFP curves
and has found them to be generally
adequate. However, as noted earlier in
this Notice, EPA is concerned whether
the emission reductions committed to by
the State for secondary standards
attainment are as expeditious as
practicable.

Reasonably Available Control
Technology. The State concluded that
its existing regulations for stationary
sources represent Reasonably Available
Control Technology (RACT) for TSP.
Furthermore, the State has determined
that the application of RACT is not
sufficient for attainment because of the
relatively small contribution of
stationary sources to the nonattainment
problem in most areas. The EPA agrees
with the State's conclusions,

Enforceability. The revision to the
Pennsylvania SIP regarding the method
for sampling particulate emissions,
Section 139.12, is acceptable to EPA.
The enforceability of the Offset
provision is discussed in the section
below, entitled General Comments,
Permit Program for New and Modified
Sources.

Ozone and Carbon Monoxide

The Commonwealth of Pennsylvania
officially submitted a proposed revision
of the SIP for ozone (less the
transportation element) to EPA on April
24, 1979. The transportation element of
the SIP was officially submitted on June
7, 8, and 13, 1979. The ozone submittal
encompasses the entire Commonwealth
of Pennsylvania, including the six
metropolitan areas over 200,000 in
population: Philadelphia, Pittsburgh,
Harrisburg, Scranton, Wilkes-Barre, and
Allentown-Bethlehem-Easton. In
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addition to control of stationary sources,
control of transportation sources are
required for these six areas. Revisions to
the SIP for carbon monoxide are
included in the transportation element
for the nonattainment areas of
Philadelphia and Pittsburgh.

Allegheny County has adopted
separate regulations covering volatile
organic compounds (VOC); the
Commonwealth ha { submitted the
County’s VOC regulations for proposal
as part of the Pennsylvania SIP, The
regulations proposed by Allegheny
County are substantially consistent in
content with the regulations submitted
by the Commonwealth. Except where
noted, comments pertaining to the
Pennsylvania VOC regulations are also
applicable to the Allegheny County
regulations. ;

For ozone nonattainment areas, EPA
requires the adoption of Reasonably
Available Control Technology (RACT)
for eleven VOC stationary source
categories. Pennsylvania regulates all
eleven of these categories in the SIP.
These categories are: 1) solvent metal
cleaning, 2) tank truck gasoline loading
terminals, 3) cutback asphalt, 4) bulk
gasoline plants, 5) gasoline service
stations—Stage I controls, 6) storage of
petroleum liquids in fixed-roof tanks, 7)
surface coating of large appliances, 8)
surface coating of cans, coils, paper,
fabrics, automobiles, and light-duty
trucks, 9) surface coating of metal
furniture, 10) surface coating for
insulation of magnet wire, and 11)
petroleum refineries.

For a summary and review of the
transportation measures included in the
Pennsylvania SIP, please refer to the
section of this notice entitled
Transportation Element.

The following discussion will outline
the various elements of the
Pennsylvania submittal with respect to
ozone [and to carbon monoxide where
specifically noted) and will indicate
whether the basic requirements of the
Clean Air Act have been satisfied.

Adoption After Reasonable Notice
and Hearing. Pennsylvania has
adequately satisfied the requirements of
this section. Public hearings, concerning
the ozone provisions of the SIP, were
held in various areas of the
Commonwealth on January 30 and 31,
1979 and on February 1, 6, 8 and 20, 1979
in accordance with 40 C.F.R. Part 51,
Subsequent to these public hearings, the
regulations were formally adopted on
April 9, 1979 by the Pennsylvania
Environmental Quality Board and on
May 10, 1979 by the Allegheny County
Board of Commissioners.

Attainment Date. As stated in the
April 24, 1979 submittal, the
Commonwealth of Pennsylvania does
not anticipate attaining the ozone
standard by the end of 1982 in any of the
melropolitan areas except Harrisburg.
Therefore, except for Harrisburg, an
extension of the deadline until the end
of 1987 for attaining the standard has
been requested. EPA can approve an
extension of the attainment date
provided Pennsylvania demonsirates
that attainment by 1982 is impossible,
despite the implementation of RACT for
the VOC stationary source categories
and the implementation of reasonably
available transportation control
measures, including a motor vehicle
inspection and maintenance (I/M)
program. As discussed below, some of
the VOC regulations submitted are not
consistent with the RACT guidance.

Control Strategy and Demonstration
of Attainment. The Pennsylvania SIP
was developed using the 0.12 ppm ozone
standard. An acceptable commitment to
attain the ozone standard by 1987 in all
areas of the Commonwealth was
provided in the SIP.

Emission Inventory. Pennsylvania has
submitted a 1976 emission inventory.
EPA requires that if the emission
inventory was developed for a year
other than 1977, a commitment to -
develop a 1977 inventory should be
provided. Pennsylvania has committed
to develop a 1977 base year inventory
by November of 1979. Therefore, the
emission inventory in the Pennsylvania
SIP satisfies requirements at this time,

Reasonable Further Progress. The
Reasonable Further Progress
presentation in the proposed
Pennsylvania ozone SIP revision is
acceptable. .

Maigin for Growth. The
Commonwealth of Pennsylvania has
adequately addressed growth in its plan
by incorporating a margin for growth
beyond that currently expected for each
metropolitan area.

Permit Program for New or Modified
Sources. This topic is covered for all
pollutants in the section of this notice
entitled General Comments, Permit
Program for New or Modified Sources,

Reasonably Available Control
Technology. The Control Techniques
Guidelines provide information on
available air pollution control
documents techniques, and contain
recommendations of what EPA calls the
“presumptive norm" for RACT. Based
on the information in the GTGs, EPA
believes that the submitted regulations
represent RACT, except as noted below.
On the points noted below, the State
regulations are not supported by the

information in the CTGs, and the State
must provide an adequate
demonstration that its regulations
represent RACT, or amend the
regulations to be consistent with the
information in the CTGs.

There are two deficiencies in the
cutback asphalt paving regulations in
Section 129.64 of the State regulations
and Section 510 of the Allegheny County
regulations. First, the exemption
allowing the use of cutback asphalt as a
tack coat is not supported by the
information in the CTGs. Second, in
Section 121.1 (State Regulation) and
Section 101 (County Regulation),
emulsified asphalt containing less than
twleve percent of solvent by volume is
exempted from the definition of cutback
asphalt, Allowing up to twelve percent
solvent in an emulsified asphalt is not
supported by the information in the
CTGs. If such an emulsion can be used
in place of cutback asphalt, and if the
emulsion contains less solvent than the
replaced cutback, Pennsylvania should
allow the use of this emulsion only as an
interim measure until a switch can be
made to an emulsion containing five
percent or less solvent.

Inspection and Maintenance (I/M).An
I/M program is required in five
metropolitan areas in Pennsylvania:
Philadelphia, Pittsburgh, Scranton,
Wilkes-Barre, and Allentown-
Bethlehem-Easton; the programs in the
Philadelphia and Pittsburgh
metropolitan areas should have
inspection and maintenance of vehicles
for carbon monoxide as well as
hydrocarbons. According to the Consent
Decree signed by the Pennsylvania
Department of Transportation, the
Delaware Valley Citizens' Council for
Clean Air, and the Environmental
Protection Agency on August 29, 1978
(Appendix 6 of the April 24, 1979
submittal), the Pennsylvania
Department of Transportation is
required to establish a mandatory
inspection/maintenance program for
light-duty and medium-duty vehicles in
the five-county areas surrounding

- Philadelphia and Pittsburgh. Detailed

schedules for major activities related to
the establishment of an inspection/
maintenance program are incorporated
into the Consent Decree. If enabling
legislation for a franchise (contractor-
operated) system is enacted by July 1,
1979 (with a possible three-month
extension), then a mandatory
inspection/voluntary maintenance
program must commence within twenty-
one months after enactment of
legislation, and a mandatory inspection-
mandatory maintenance program must
commence within thirty-three months. If
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such legislation is not enacted by July 1,
1979, or within the mutually agreed
extended time period, then a mandatory
inspection/voluntary maintenance
program using a private garage system
must commence by August 1, 1980 (or
November 1, 1980, if the extension is
granted), and a mandatory inspection/
mandatory maintenance program must
commence by February 1, 1981 (or May
1, 1981, if the extension is granted). On
June 7, 1979, Pennsylvania committed to
follow identical schedules for
Lackawanna, Luzerne, Lehigh and
Northampton Counties which include
the Scranton, Wilkes-Barre, and
Allentown-Bethlehem-Easton areas.
Therefore, adequate commitments for
implementation of I/M in all five
metropolitan areas have been
submitted.

Transportation Measures. This topic
is covered in detail in the section of this
Notice entitled Transportation element.

Enforceability. The VOC regulations
contain several deficiencies with respect
to their enforceability.

a. Permitted in Pennsylvania'a
“Bubble” Regulation, Sections 129.53(c)
and (d) covering surface coating
operations, are:

(1) fluctuating emission limitations on
each coating line, and

(2) determining process compliance
with alternative standards on a daily
basis.

The enforcement of the above
requirements may be diffcult. However,
the regulations require these methods to
be as enforceable as alternative
standards set forth under Section
129.53(b). The burden of proving
equivalent enforceability is placed on
the source applying for the application
of an alternative standard.

Pennsylvania's “Bubble” Regulation is
acceptable since a case-by-case review,
subject to EPA approval, is required
prior to permitting use of an alternative
standard.

b. Pennsylvania and Allegheny
County should improve Section
129.62(b)(3) of the State regulations and
Section 508(B) of the County regulations,
which address the regulations covering
bulk gasoline terminals, bulk gasoline
plants, and small gasoline storage tanks,
by redefining truck vapor leakage in
terms of pressure leakage or lower
explosive level (LEL) limits. The citing of
vapor leak violations based on visual
and audible observances is difficult to
enforce.

¢. In Section 129.66 of the State
regulations and Section 512 of the
Allegheny County regulations, covering
compliance schedules and final
compliance dates, Pennsylvania and the

County have included compliance
schedules that allow certain source
categories up to three years to comply.
The State regulations, but not the
Allegheny County regulation, provide
for extension of the categorized
compliance schedules until June 30, 1985
by the issuance of Delayed Compliance
Orders (DCO's). However, extensions
granted in the form of a DCO may not
exempt the source from noncompliance
penalties, as per Section 120 of the
Clean Air Act.

d. The Allegheny County regulations
should make cross references at
appropriate places to the inspection,
monitoring, and testing provisions
contained in Chapter II of the County
regulations.

Transportation Element

There are six metropolitan areas in
Pennsylvania with populations greater
than 200,000 designated as
nonattainment areas for ozone: The
Philadelphia metropolitan area with
approximately five million people, the
Pittsburgh metropolitan area with
approximately two and one half million
people, and the Allentown-Bethlehem-
Easton, Harrisburg, Scranton, and
Wilkes-Barre metropolitan areas with
populations between 200,000 and 500,000
people. Areas of high traffic density in
the central portions of the Philadelphia
and Pittsburgh areas are also designated
nonattainment for carbon monoxide.

The Clean Air Act requires
development and adoption of all
reasonably available transportation

. emission reduction measures to be

included as part of the SIP. Submittals
addressing the transportation element of
the SIP were developed by local
agencies and submitted to EPA by the
Commonwealth of Pennsylvania. The
following presentation of these
submittals consists of a description of
each plan followed by a review
according to the EPA "Checklist for
Review of Transportation Portions of
1979 SIP Submissions,” October 17, 1978.
For the four metropolitan areas of
Allentown-Bethlehem-Easton,
Harrisburg, Scranton, and Wilkes-Barre,
one combined review is provided.
Description of Philadelphia Area
Transportation Element—The
transportation element of the 1879 SIP
for Southeastern Pennsylvania was
prepared by the Delaware Valley
Regional Planning Commission (DVRPC)
and submitted by the Commonwealth of
Pennsylvania after reasonable notice
and public hearing. DVRPC is the lead
planning agency certified by the
Governor of Pennsylvania under
provisions of Section 174 of the Clean

Air Act. The plan covers the
Pennsylvania Counties of Philadelphia,
Chester, Bucks, Delaware, and
Montgomery. Similar planning was done
by the State of New Jersey for the
Counties of Mercer, Burlington, Camden,
Gloucester, and Salem. The State of
Delaware and the Wilmington
Metropolitan Area Planning
Coordinating Council performed
planning for New Castle County.

The plan demonstrates that neither
the carbon monoxide nor ozone NAAQS
will be attained until after December 31,
1982. The submittal requests extension
of the ozone standard until 1987 and an
extension of the carbon monoxide
standard until some time between 1983
and 1985. Both of these requests require
implementation of an inspection and
maintenance program (I/M) for motor
vehicles by the Commonwealth of
Pennsylvania.

Carbon Monoxide—The carbon
monoxide (CO) portion of the plan
includes a comprehensive emissions
inventory for current and future years,
The determination that CO standards
cannot be attained by 1982 is based on
an evaluation of four continuous
monitoring locations and eight hot spot
locations. A linear rollback analysis
shows that five of the locations will still
violate the eight-hour CO standard as of
July 1, 1982. The worst location (16th
Street & |. F. Kennedy Blvd. in center
city Philadelphia), with a design value
for CO of 14.7 ppm for an eight-hour
period, is not expected to attain the
eight-hour CO standard until the spring
of 1983, provided an I/M program is
implemented. All locations are currently
attaining the one-hour CO standard.

The plan does not provide for
implementation of any transportation
measures, except for inspection and
maintenance, to ensure expeditious
attainment of the CO standard.
However, some CO emission reductions
can be expected from implementation of
transportation measures designed to
expedite attainment of the ozone
standard.

The plan contains a reasonable
further progress schedule for CO which
consists of a linear reduction of CO
emissions between 1979 and 1987,
Expected emissions for all years
between 1979 and 1987 are less than
those required by the reasonable further
progress schedule.

Ozone—The ozone portion of the plan
includes a comprehensive emissions
inventory for current and future years, A
linear rollback model shows that a 50
percent reduction of 1976 levels of
emissions is needed in order to attain
the 0.12 ppm ozone standard. A 37
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percent reduction of hydrocarbon
emissions is possible by 1982; By 1987, a
51 percent reduction of hydrocarbon
emissions is possible, allowing
approximately a one percent growth of
hydrocarbon emissions. An Early Action
Program of transportation measures is
proposed to expedite attainment of the
ozone standard and to allow a margin
for growth. The projects contained in the
Early Action Program are:

1. Center City Commuter
Connection—A project to connect the
tracks of the former Reading and
Pennsylvania Railroads.

2. Airport Rail Link—A high speed rail
line from Penn Center to the
Philadelphia International Airport.

3. Carpool/Vanpool Program—A
region-wide program sponsored by
DVRPC.

4. Commuter Stations/Parking Lots—
New and expanded commuter stations
and parking lots at various locations
within the region.

5. Newlown Branch Electrification—
Electrification of the Newtown Branch
of the former Reading Railroad line from
Bethayres to Newtown with connection
to the Trenton Branch.

6. Extension of Route 66 Trolley
Line—Extension of the Frankford
Avenue trackless trolley (Route 66) on
Knights road, Philadelphia (2.3 miles).

The carpool/vanpool program is
contained in DVRPC's Unified Planning
Work Program. The Center City
Commuter Connection, the Airport Rail
Link, and the Commuter Stations/
Parking Lots are in various stages of
construction. Technical studies are
being performed for the Newtown
Branch Electrification and the Extension
of Route 66 Trolley Line. DVRPC
believes that implementation of the
Early Action Program is possible and
would reduce hydrocarbon emissions by
about 0.4 %. Approximately 18,740
gallons of gasoline will be saved daily.

The plan contains a reasonable
further progress schedule for
hydrocarbon emissions which is a linear
reduction from 1979 to 1987. Expected
emissions for all years between 1979
and 1987 are less than those shown in
the schedule. The plan contains a
preliminary evaluation of 23 additional
measures which will be studied in more
detail by 1982.

Other Commitments—On April 26,
1979, the Board of the Delaware Valley
Regional Planning Commission adopted
the plan and the commitments contained
in the plan. Specifically:

1. DVRPC shall undertake a
continuing air quality planning program.

2, DVRPC reaffirms its commitment to
public transit.

3. DVRPC endorses the Early Action
Program.

Public Participation and Local
Government Consultation—The DVRPC
Board created a Policy Advisory
Committee (PAC) to advise DVRPC on
policy and technical matters relating to
transportation-air quality planning.
Voting members on the PAC consisted
of all Pennsylvania member
governments, the State transportation
and environmental agencies, local
transit operators and Philadelphia Air
Management Services. DVRPC citizen
advisory committees were used to
obtain public input to the plan.

Modification of Currently approved
SIP—The plan proposes to modify the
Commuter Carpool matching regulation
contained in the currently approved SIP.
Other regulations in the currently
approved SIP which Pennsylvania
proposes for deletion include:
management of parking supply, study
and establishment of bikeways, various
busways in the region, limitation of
public parking, empleyers' provision for
mass transit priority incentives, and
monitoring of transportation trends.

Other Plan Elements:

1. The plan proposes detailed criteria
for assessment of consistency of
transportation plans and programs with
the SIP.

2. The plan proposes modifications to
the transportation planning process to
include air quality considerations.

Schedule for Preparation of 1982 SIP—
The plan proposes a preliminary
schedule for preparation of the 1982 SIP.
Details of the process will be developed
during the summer of 1979 with an EPA
grant under Section 175 of the Clean Air
Act. The schedule proposes that the
detailed work program be submitted to
EPA and the Urban Mass
Transportation Administration (UMTA)
in October 1978 with planning work
beginning in December 1979, Alternative
air quality plans are expected to be
presented to the public by June 1981
with public hearings in November 1981.
An extensive public information and
consultation program is proposed as
part of the transportation-air quality
planning, process.

Review of Philadelphia Area
Transportation Element. 1. The
submittal covers the Pennsylvania
counties of Philadelphia, Delaware,
Bucks, Montgomery, and Chester, which
comprise the Pennsylvania portion of
the Metropolitan Philadelphia Interstate
Air Quality Control Region (MPIAQCR).
The remainder of the AQCR includes the
New Jersey counties of Mercer,
Burlington, Camden, Gloucester, and

Salem; and New Castle County in
Delaware.

The entire MPIAQCR has been
designated as nonattainment for ozone;
in Pennsylvania, only Philadelphia
County is nonattainment for carbon
monoxide. Since the five Pennsylvania
counties identified above describe the
same area used for stationary source
planning and for transportaion planning
EPA considers the geographic area
contained in the submittal appropriate
and adequate.

2. The submittal contains adequate
emission inventories for carbon
monoxide, hydrocarbons and oxides of
nitrogen for 1976, 1982, and 1987. The
base year for both the stationary source
and mobile source portion of the
submittal is the same (1976). The
submittal contains a detailed
description of the methodology used to
develop the emigsions inventories,

Travel demand estimates are derived
from DVRPC transportation models.
Travel estimales for 1970, 1977, and 2000
are used as a base and an interpolation
procedure is used to develop estimates
for 1976, 1982, and 1987. The submittal
identifies major highway improvements
assumed to be in operation in each year.
Emissions from highways not on
DVRPC's simulation networks are also
included. Growth projections are based
on the Regional Development Guide
adopted by the DVRPC Board.

Emission factors are based on the
EPA document, Mobile Source Emission
Factors, March 1978. The assumptions
and bases for various parameters, e.g.
ambient temperature, fraction of cold
and hot operations, are stated in the
submittal and are reasonable.

3(a). Ozone—the submittal contains a
demonstration that the NAAQS for
ozone cannot be attained by 1982 even if
all reascnable measures are
implemented. The demonstration uses
an ozone design value of 0.22 ppm with
a transport value of 0.08 ppm. a future-
year controlled value of 0.12 ppm with
0.06 ppm transport is assumed. Use of
the modified linear rollback model
indicates a required hydrocarbon
emission reduction of 50 percent from
1976 levels, or a reduction of total
hydrocarbon emissions from 249,984
tons per year in 1976 to a total of 124,992
tons per year in the attainment year.

The submittal states that 1982
emissions will be 157,280 tons per year
which is above the maximum allowable
amount for attainment. The 157,280 tons
per year reflects reduction of
hydrocarbon emissions due to controls
on stationary sources, the Federal Motor
Vehicle Control Program (FMVCP), I/M,
and implementation of reasonably ‘
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available transportation control
measures; it also reflects growth of
stationary and maobile source
hydrocarbon emissions.

The submittal contains an Early
Action Program which is composed of
six transportation control measures
which DVRPC has determined to be
reasonably available and likely to be
implemented by 1982. Implementation of
these measures by 1982 is expected to
result in a reduction of 560 tons per year
of hydrocarbon emissions.

The determination of which
transportation measures are reasonably
available and implementable by 1982
was made by the Policy Advisory
Committee (PAC) on Transportation-Air
Quality Planning crealed by the DVRPC
Board. The PAC evaluated
transportation measures in DVRPC's
Transportation Improvement Program
(TIP), paying particular attention to
those projects in the Annual Element
and those which would reduce
hydrocarbon emissions and could be
implemented by 1982,

The submittal contains an evaluation
of 23 other measures which are not
likely to be implemented by 1982, but
which can reduce hydrocarbon
emissions. These measures will be
studied in more detail for possible
adoption and submission in 1982. the
request for an extension of the ozone
attainment date until 1987 is adequately
demonstrated in the submittal and is
proposed by EPA for approval.

3(b). Carbon Monoxide—The
submittal contains a demonstration that
the NAAQS for carbon monoxide {CO)
cannot be attained by 1982. However, no
additional CO measures except I/M are
scheduled for implementation by 1982.
DVRPC contends that the screening
process used to select reasonably
available transportation measures
would have identified measures
resulting in CO reductions as well as
hydrocarbon emission reductions.
Although CO emission reductions were
not quatified in the submittal, DVRPC
contends that some CO reductions will
occur from implementation of the
hydrocarbon reducing measures.

The CO attainment demonstration is
based on evaluation of 12 locations in
the City of Philadelphia. Four of the
locations are continuous monitoring
sites; the other eight locations are
monitoring sites used during a special
CO study conducted by EPA and the
City of Philadelphia in December 19786.

The proportional rollback technique
was used to estimate the 1982 and 1987
CO concentrations at each location.
Projected reductions in emissions for
corresponding DVRPC travel analyses

zones were used to calculate the
proportional reduction in CO
concentrations.

The analysis shows that all of the
locations are currently attaining the one-
hour primary CO standard of 35 ppm.
Ten of the twelve sites violated the
eight-hour primary CO standard of 9
ppm. By 1982, five of the sites are still
expected to violate the eight-hour CO
standard.

The submittal requests an extension
of the CO attainment date to some time
between 1983 and 1985. An evaluation of
the worst hot spot (16th Street and ]. F,
Kennedy Blvd. In Philadelphia) indicates
that attainment of the eight-hour
primary CO standard is likely to occur
early in 1983 with implementation of 1/
M.
EPA finds the demonstration in
support of an attainment date extension
for carbon monoxide adequate and
proposes an extension of the deadline
for attainment of the primary NAAQS
for carbon monoxide until June 30, 1983.

4, The Delaware Valley Regional
Planning Commission (DVRPC) is
certified as the lead agency for
transportation-air quality planning for
the Pennsylvania counties of
Philadelphia, Bucks, Chester,

"Montgomery, and Delaware. On

February 23, 1978, local governments,
acting through the DVRPC Board,
designated DVRPC as the organization
responsible for developing the
transportation component of the SIP,
The Commonwealth of Pennsylvania
confirmed that designation on March 24,
1978.

EPA recognizes DVRPC as the lead
planning agency designated under
Section 174 of the Clean Air Act and
considers DVRPC to be an eligible
recipient of urban air quality planning
grants under Section 175 of the Clean
Air Act.

5(a). Emission Reduction Targets—
Initial emission reduction targets have
been assigned to mobile and stationary
sources. These targets are reflected in
the following summary:

Total HC Emissions—Tons Per Year

1962 1087
Mobite 685,077 20,743
Other, 92,203 94,864
TOME s, 157280 124,607

These targets include growth in motor
vehicle usage and stationary sources
and reductions due to the FMVCP, I/M,
transportation control measures, and
controls on stationary sources. The
planning schedule provides for a review

of emission reduction targets in June
1980. This initial assignment and
schedule for review are adequate.

5(b). Consistency/Conformity
Determination—The submittal contains
the following five criteria which, when
fully implemented, should insure
consistency/conformity of
transportation plans and programs with
air quality objectives:

(1) The Integrated Work Program
{IWP) should include all planning
activities contained in the SIP
Transportation Element, and incorporate
scheduling indicated in the SIP and/or
in the application to UMTA for Section
175 funds.

(2) The Transportation Improvement
Program (TIP) should contain all
projects required in the SIP
Transportation Element (Early Action
Program).

(3) The TIP Annual Element (AE)
should contain all projects scheduled in
the SIP for inclusion in the current AE,
or substitute projects that are shown to
result in an equivalent emissions
reduction.

(4) The TIP Annual Element should
result in no significant increase in
emission for the period (year) of
implementation; that is, for
hydrocarbons, no significant increase in
the mobile source contribution,
measured on a regional basis; and, for
carbon monoxide, no increase that leads
to a contravention of standards at
known or projected hotspots, or an
aggravation of the problem at existing
hotspots.

(5) The long range plan should show
no increase in the regional burden of
hydrocarbon emissions after 1987, which
results in violation of a regional limit
assigned to mobile sources for purposes
of meeting and maintaining ozone
standards.

5(c). Assignment of Planning
Responsibilities—The submittal
contains a Memorandum of
Understanding executed by DER,
DVRPC, and Philadephia AMS
establishing formal responsibility for SIP
revision activities.

DVRPC is responsible for the mobile
source emission inventory and for CO
analysis in four suburban counties; AMS
is responsible for CO analysis in the
City of Philadelphia. DVRPC will
coordinate the work of its member
governments to evaluate and select
control strategies for mobile sources of
HC and CO. DER and AMS are also
responsible for the emission inventory
of stationary sources of HC and NOx
and will work with DVRPC and its
member governments to select control
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strategies for stationary sources in order
to reduce ozone levels.

For point and area sources,
implementation and enforcement of
control measures will be the
responsibility of DER and AMS. For
mobile sources, I/M will be the
responsiblity of the Commonwealth,
while control measures designed to
reduce vehicle miles of travel (VMT)
and increase speeds will be
implemented and enforced by local,
county, and state agencies, depending
on the nature of the project.

EPA considers the assignment of
responsibilities appropriate.

5(d). Planning/Programming Process—
The submittal contains a description of
the 3-C transportation planning process
in the Delaware Valley Region. It does
not describe the programming process in
detail. An understanding of the
programming process is important and
EPA requests the Commonwealth to
provide such a description.

8. The submittal does not contain a
detailed description of the process for
evaluating alternative plans and
measures for the 1982 SIP submittal. A
preliminary schedule shows completion
of detailed work program by October
1979, initial screening of measures
beginning May 1980, and presentation of
alternatives to the public by June 1981.
The general schedule contained in the
submittal is adequate, provided a more
detailed schedule and work program is
submitted to EPA by October 1979.

7. The submittal contains a
commitment to a continuing
transportation-air quality planning
program. A general schedule is provided
with a preliminary analysis of 23
transportation measures. The schedule,
however, does not provide specific'dates
for adoption and implementation of
these additional measures. The detailed
work program to be submitted to EPA in
October 1979 should remedy this
deficiency.

8. The submital does not contain a
commitment to justify decisions not to
adopt difficult, but reasonably available
measures. However, no major categories
of measures have been rejected to date,
and the October 1978 Work Program is
expected to remedy this deficiency.

9. The submittal contains a detailed
description of the public interest group
and elected official consultation and
involvement process proposed for
transportation-air quality planning. The
proposed process-is adequate at this
time. EPA is developing more detailed
guidelines for public participation; the
process proposed in this submittal may
have to be modified to be consistent
with those guidelines. The October 1979
work program submittal should contain
a consultation program which is
consistent with EPA guidelines.

10. The submittal contains a scope of
work for development of a detailed
transportation-air quality planning work
program to be submitted to EPA in
October 1879. DVRPC has received
funds from EPA to complete this work
program. No additional identification of
financial and manpower resources
needed to carry out the process has
been provided. EPA expects the October
1979 modification to the UPWP to

, remedy this deficiency.

11. An adeguate public hearing on the
transportation element of the SIP was
held on March 15, 1979, after reasonable
notice,

12, A provision for annual reporting of
progress made in implementing projects
contained in the Early Action Program
and on progress made in developing the
1982 SIP submittal is adequate,

13. The Commonwealth of
Pennsylvania is committed to
implementation of I/M in the
Philadelphia area. This commitment, in
the form of a Consent Decree, is
presented in Appendix 8 of the April 24,
1978 submittal; it is described above
under the section entitled Ozone and
Carbon Monexide, Inspection and
Maintenance.

14, The submittal confirms a
commitment by DVRPC “. . . to use
available grants for meeting public
transportation needs, consistent with
regional development policies while
emphasizing the importance of raising
enough non-federal match to take full
advantage of aid for transit
improvements, and of the desirability of
meeting future transportation needs by
public transportation whenever it is

feasible to do so.” This statement is
adequate at this time to satisfy the need
for a commitment to establish, expand
or improve public transportion measures
to meet basic transportation needs.
However, EPA is developing additional
guidance for meeting this requirement
which may require modification of this
commitment by the DVRPC Board, and
further commitments by the
Pennsylvania Department of
Transportation (DOT), the Southeastern
Pennsylvania Transportation Authority
(SEPTA), and the Port Authority Transit
Company (PATCO).

15. The UPWP has been modified only
to include development of a detailed
transportation-air quality planning work
program to be submitted to EPA by
October 1979. EPA expects that the
October 1978 UPWP revision will satisfy
the requirements for inclusion of all air

quality-related transpertation planning
tasks in the UPWP.

16(a). Ozone—The submittal contains
an acceptable Reasonable Further
Progress (RFP) schedule showing
allowable annual hydrocarbon
emissions. The RFP schedule is linear,
combines stationary and mobile
sources, and includes growth. Allowable
hydrocarbon emission decline from
231,549 tons per year in 1979 to 125 tons
per year in 1987,

16(b). Carbon Monoxide—The
submittal contains an acceptable RFP
schedule for CO which shows CO
concentrations at the highest hotspot
(16th Street & J.F. Kennedy Blvd. In
Philadelphia). The schedule shows
attainment of the CO standard in 1983
with implementation of an I/M program.

17. The submittal contains an
evaluation of energy impacts of the
measures proposed for implementation
by 1882. There is no evaluation of the
health, welfare, economic, and social
effects of the plan. The submittal does
not identify analytical methods for
evaluating such impacts, nor is there
public comment on such methods. The
submittal is deficient with regard to this
requirement,

The submittal contains six projects
which constitute an Early Action
Program for expediting the reduction of
hydrocarbon emissions. These projects
are described as follows:

Project discription

Cost Daio of

implamentalion

Nature of Commitment

Responsible
agency

1, Canter Oy Communter Conmaction—A project 1o connect the tracks  $307,467,000
of the former Reading 8 Pennsylvania Railroads (TIP No. 406).

2. Airport Aled Link—A high speed rail link from Penn Center to the
Phladeiphie ¥

Wm(muo.aos;

3. Carpooi/s program sp

L v e

5. Newtown Branch Electafication—Electification of Newlown
Branch of Reading RA from Bethayres to Newtown with
oconnaction 1o Trenton Branch (TIP No. 111).

8. Extonsion of Route 66 Trolley—Extension of Frankiord Ave,

d by
DVAPC.
4. Commutor Stations/Parking LOtS—(TIP NO, 105) .ocerimmsescrrsn

trackdess troley (Route 66) on Kmights Road, Phidadelphia (2.3

mi) (TIP No. 125),

Jan. 31, 1984.... Under construction in 1978, Letter from Chty of Philadephia stating City of

intent 1o begin service by January 31, 1984,

72,775,000  Juty 1962.......... Under construction in 1975, Letter from City of Philadephia siating City of
interdt to bagin service by July 1982

m;.::’o ONGOING.....coccoeene. PrOGram funded in DVRPC's UPWP, DVAPC

9,400,000 1982, Some projects under construction in 1979, Lotier from SEPTA staling SEPTA
scheduile for compietion of design work and consirucon.

3,800,000 1982........ Letter from SEPTA staling intent (o cany out project. Indication of i- SEPTA
nancial support from Bucks & Monig y Counties. Envi tal
assessment being preparod. SEPTA lotter states intent to file grant
application to UMTA.

515,000 July 1982......... Letter from SEPTA stating intent to begin sarvice by July 1982 ............ City of

Philadeiphia
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The Regional Administrator believes
that commitments for the first four
projects are adequate and proposes
approval of these projects. The last two
projects (Newtown Branch
Electrification and Extension of Route 66
Trolley Line) néed firmer commitments
before they can be approved as part of
the SIP. The nature of these
commitments should be in the form of

schedules for commitment of required
State and local funds, for submission of
funding applications to the appropriate
federal agencies, and for the beginning
of construction. These two projects are
reasonably available measures and
should be part of the SIP.

19. The submittal proposes to modify
or delete a number of measures
currently in the approved SIP. These
measures are summarized below.

Proposed Changes to Currently Approved SiP

40 CFR section Title siet
522040 Manag of Parking Supply Delets.
B 08y iy rervemerrreliiresils rrilt .. Study and iment of Bi Modify.
522043 c Matching Mocdify.
522044 Pennsylvania-N 8 Delete.
52.2045 Roosevelt Bovlevard B y Grant A and Hunting Park......... Delete.
522046 GONMral Business District Bus and Trolley Ways and Parking Restrictions....... Dalete,
52.2047 Exclusive b ys In Philadelphi ide the CBD Delets.
52.2048. Exclusive b for Philadeiphia Suburbs and outlying areas.................... Delete.
52.2061 Reg: for fimitation of Public Parking Delete.
¥ SR T R Employer’s provision for mass transit priority incenti Delete.
52.2053 A ing T ation Trends Deiete.

' Recommended action for 1979.

Summary—The submittal
substantially meets all requirements for
approval. The major outstanding issue is
the commitment to implement the
Newtown Branch Electrification and the
Extension of Route 86 Trolley Line. The
Regional Administrator believes that
these projects are reasonably available
and should be part of the SIP. The
Regional Administratore is looking to
the October 1979 Work program

‘submission to remedy other deficiences
identified in this proposal.

Description of Pittsburgh Area
Transportation Element. The
transportation element of the 1979 SIP
for Southwestern Pennsylvania was
prepared by the Southwestern
Pennsylvania Regional Planning
Commission (SPRPC) and submitted by
the Commonwealth of Pennsylvania
after reasonable notice and public
hearing. SPRPC is the lead planning
agency certified by the Governor of
Pennsylvania under provisions of
Section 174 of the Clean Air Act. The
plan covers the Pennsylvania Counties
of Allegheny, Armstrong, Beaver, Butler,
Washington, and Westmoreland.

The submittal contains a
demonstration that the carbon
monoxide and ozone NAAQS will not
be attained until after December 31,
1982, and requests an extension of the
attainment date for carbon monoxide
and ozone NAAQS.

Carbon Monoxide—The carbon
monoxide (CO) portion of the plan
includes an emissions inventory for

current and future years. The
determination that CO NAAQS cannot
be attained until after 1982 is based on
an evaluation of two CO monitors in the
Pittsburgh Golden Triangle. The design
value for CO is 21.4 ppm for an eight-

_ hour period. A linear rollback analysis

using Golden Triangle CO emissions
shows that attainment of the CO
NAAQS is not likely until late in 1985,
provided that an I/M program is
implemented,

The plan does not provide for
implementation of any transportation
measures, except I/M, to expedite
attainment of the CO NAAQS. However,
some CO emission reductions can be
expected from transportation measures
which will be implemented to expedite
attainment of the ozone NAAQS,

The plan does not contain a
Reasonable Further Progress (RFP)
schedule for CO. However, EPA is
proposing an RFP schedule based on
data contained in the plan. The
proposed schedule requires that CO
emissions in the Golden Triangle be
reduced by 698.6 tons per year between
1978 and 1982, and by 347 tons per year
between 1983 and 1985. Such a schedule
will result in attainment by the end of
1985.

Ozone—The ozone portion of the plan
includes a comprehensive emissions
inventory for current and future years. A
linear rollback model shows that a 48.6
percent reduction in 1976 hydrocarbon
emissions is needed to attain the 0,12
ppm NAAQS for ozone. Emission
projections to 1987, which include an

allowance for growth, show that 1987
emissions will exceed allowable HC
emissions by approximately 0.4%. This
shortfall will be made up by
transportation measures,

The plan contains transportation
measures designed to expedite
attainment of the ozone standard and to
allow a margin for growth. The
transportation measures contained in
the plan are:

1. Coraopolis Joint Rail/Bus Park-n-
Ride Lot—A park and ride lot north of
Coraopolis serving Transportation Route
(TR) 51 and the Pittsburgh and Lake Erie
(P&LE) Commuter Rail Corridor.

2. McKeesport Commuter Rail
Station/Park-n-Ride Lot—
Transportation terminal at McKeesport;
improved park and ride lots at
Versailles, Portvue, and Braddock.

3. Port Authority Transit (PAT) Park-
n-Ride—A non-capital program whereby
PAT will establish two or three park and
ride lots per year through agreements
with shopping centers, churches, and
municipalities,

4. North Hills Park-n-Ride Lot—The
exact location of this project is currently
under study.

- 5. East Busway—An exclusive right-
of-way facility between the Pittsburgh
Central Business District (CBD) and
Wilkinsburg.

6. Bike-n-Ride Lockers—Bike lockers
provided at various locations to
encourage bike access to PAT facilities.

7. Area-wide Carpool/Vanpool
Program—Ongoing service to encourage
and assist major employer involvement
in carpool or vanpool program.

The carpool/vanpool program is
contained in SPRPC's Unified Planning
Work Program. PAT has committed to
establish two or three new park and ride
per year. Funding commitments are firm
for the McKeesport Commuter Rail
Station Park-n-Ride Lot, the East
Busway, and the Bike-n-Ride Lockers.
However, action by the Pennsylvania
Transit Assistance Authority is
necessary before funding commitments
are firm for the Coraopolis Joint Rail/
Bus Park-n-Ride Lot and the North Hills
Park-n-Ride Lot.

The plan contains an RFP schedule for
hydrocarbon emissions and an initial
screening of 20 transportation measures
which will be considered for submission
as part of the 1982 SIP.

Other Commitments—On October 30,
1978, the Southwestern Pennsylvania
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Regional Planning Commission met and
made the following commitments:

1. Support implementation of all
reasonably available control measures
by 1982.

2. Continue to place emphasis upon
the utilization of public transit and to
remain alert for new opportunities to
use transit as a tool for achieving air
quality objectives.

3. Investigate transportation control
measures and consider for
implementation those which are found
feasible. SPRPC will furnish staff,
cooperate with air quality agencies, and
establish technical and citizen advisory
committees,

Public Participation and Local
Government Consultation—To develop
the 1979 SIP, SPRPC's Ad Hoc Air
Quality Advisory Committee
coordinated its efforts with the
Transportation Planning Committee. The
two committees met jointly on a
monthly basis between June and
September 1978. Membership of the joint
committee includes SPRPC member
governments, PAT, Pennsylvania DOT,
FHWA, UMTA, EPA, DER, and the
Allegheny County Bureau of Air
Pollution Control.

SPRPC also established an Interim
Public Interest Advisory Committee to
advise SPRPC during preparation of the
1979 SIP revision. Membership included
civic, environmental, and special
interests. The committee met between
July and September 1978 and was
invited to attend joint meetings of the
Transportation Planning Committee and-
the Ad Hoc Air Quality Advisory
Committee,

Schedule for Preparation of 1882 SIP—
The plan includes a preliminary
schedule for preparation of the 1982 SIP.
A detailed schedule will be developed
and submitted to EPA by September 30,
1979, utilizing part of a Section 175
grant. The preliminary schedule
proposes completion of an analysis of
alternative transportation control
measures by September 30, 1980 and
final plan adoption by SPRPC by
December 31, 1981, An extensive public
information and consultation program is
planned as part of the transportation-air
quality planning process.

Review of Pittsburgh Area
Transportation Element. 1. The
submittal covers Allegheny, Armstrong,

Beaver, Butler, Washington, and
Westmoreland Counties. These six
counties are nonattainment for ozone;
only Allegheny County is nonattainment
for carbon monoxide. This geographic
area is consistent with that used for
stationary source planning and
transportation planning. The submittal
is adequate with regard to its geographic
coverage.

2. The submittal contains emission
inventories for carbon monoxide,
hydrocarbons and oxides of nitrogen for
1976, 1979, 1982 and 1987. The base year
(1976) is the same as that used for the
stationary source portion of the
submittal. The submittal describes the
methodology used to develop the
inventories. Emission factors are based
on the EPA document, “Mobile Source
Emission Factors,” March 1978,
However, certain assumptions, e.g.
ambient temperature, fraction of cold
and hot operation, are not presented.
Although EPA believes that the
inventory requirement is adequately
met, SPRPC is requested to submit
additional documentation on parameters
used to develop the emission factors.

3(a). Ozone—The submittal contains a
demonstration that the NAAQS for
ozone cannot be attained by 1982 even if
all reasonably available measures are
implemented. The demonstration
combines mobile and stationary source
hydrocarbon emissions and uses an
ozone design value of 0.220 ppm.
Reasonable assumptions are made
about present and future transport. A
linear rollback model shows that a 48.6
percent reduction in 1976 hydrocarbon
emissions is needed to attain the 0.12
ozone NAAQS. Maximum allowable
hydrocarbon emissions are 102,762 tons
per year. The submittal shows that 1982
emissions should be 130,392 tons per
year. This estimate includes reductions
due to the Federal Motor Vehicle
Emission Control Program, I/M, and
stationary source controls, and accounts
for expected growth in stationary
sources and VMT. Emission reductions
from implementation of reasonably
available transportation control
measures are 462 tons per year. In 1982
a shortfall of 27,168 tons per year will
remain, which cannot be made up
through application of reasonably
available control measnres.

The determination of which
transportation measures are reasonably
available for implementation by 1982
was made in consultation with Federal,
State, local transportation and
environmental agencies, and a public
interest advisory committee which
contained civic, environmental and
special interests. A set of criteria was
developed for selection of reasonably
available control measures; the
committees evaluated 20 projects,
finally deciding on seven projects which
reduce emissions and could be
implemented by 1982. Measures which
were not selected for implementation by
1982 will be considered for
implementation as part of the process of
developing the 1982 SIP submittal.

The Regional Administrator believes
that the submittal adequately
demonstrates the need for an extension
of the ozone attainment deadline
beyond 1982 and proposes to extend the
deadline to December 31, 1987.

3(b). Carbon Monoxide—The
submittal contains a demonstration that
the NAAQS for carbon monoxide (CO)
cannot be attained by 1982. However, no
additional CO measures, except I/M,
are scheduled for implementation by
1982. SPRPC believes that the
transportation measures scheduled to
reduce hydrocarbon emissions will also
reduce CO emissions, The impact of
these measures in reducing CO levels
was not quantified in the submittal.

The CO demonstration is based on an
evaluation of two CO monitors in the
Golden Triangle: An eight-hour CO level
of 21.4 ppm is used as the design value.
A linear rollback model shows that a 58
percent reduction in 1977 CO emissions
in the Golden Triangle is required to
meet the eight-hour CO standard of 9
ppm. Allowable CO emissions will be
exceeded by about 29 percent in 1982.
Linear interpolation between 1982 and
1987 shows that the standard can be
attained by 1985, with implementation of
an I/M program.

The Regional Administrator believes
that the submittal adequately
demonstrates the need for an extension
of the CO attainment deadline beyond
1982 and proposes to approve an
extension of the attainment deadline for
CO to December 31, 1985.
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4. SPRPC has been certified as the
lead agency for nonattainment planning
for the Pennsylvania Counties of
Allegheny, Armstrong, Beaver, Butler,
Washington, and Westmoreland. On
January 30, 1978, representatives of the
local governments, acting through the
SPRPC, initiated an action to designate
SPRPC as the lead planning agency. On
March 8, 1978, the Commonwealth of
Pennsylvania certified that designation.
SPRPC meets all requirements for
certification as the lead planning agency
under Section 174 of the Clean Air Act.

5(a). Emission Reduction Targets—
The submittal does not establish
separate emission reduction targets for
mobile and stationary sources. The
submittal states that an agreement was
reached among representatives of
participating air quality planning
agencies that no attempt should be
made in the 1978 SIP submittal to split
HC emission reductions between mobile
and stationary sources. SPRPC expects,
however, to define equitable emission
reduction targets as the planning
process progresses and better
information is developed on the
effectiveness of stationary and mobile
source control measures.

5(b). Consistency/Conformity
Determination—The submittal does not
address the process for determination of
consistency/conformity of
transportation plans and programs with
air quality plans,

5{c). Assignment of Planning
Responsibilities—The submittal
contains an adequate assignment of
responsibilities among the cognizant
agencies: SPRPC develops motor vehicle
emission inventory data, air quality
analysis for CO, and control strategies
for motor vehicles; DER develops
emissions inventory for point and area
sources, air quality analysis for ozone,
and control strategies for point and area
sources; Allegheny County Bureau of Air
Pollution Control performs the same
activities as DER within Allegheny
County only; Pennsylvania DOT
develops strategies relating to reduction
of vehicle emission, e.g. [/M.

5(d). Transportation Programming
Process—The submittal contains a
detailed description of the programming
process for transit projects. All Federal,
State, and local responsibilities and
decision points are clearly identified.
The Regional Administrator believes
that documentation of this process by
SPRPC significantly adds to the
understanding of the transportation
project implementation process.

6. The submittal contains an
acceptable schedule for analysis of
alternatives and a detailed description

of how the process will be carried out.
Technical details of the process will be
presented in the work program to be
submitted in September 1979. The
schedule shows the analysis of
alternatives starting September 1979 and
being completed in September 1980.

7. The submittal contains a
commitment to study additional
transportation control measures with
adoption of appropriate measures by
December 31, 1987, Schedule for the
study of individual measures are not
contained in the submittal. However, a
good description of the study process is
included and the detailed work program
to be submitted in September 1979
should remedy this deficiency.

8. The submittal does not contain a
commitment to justify decisions not to
adopt difficult, but reasonably available,
measures, However, no major categories
of measures have been rejected to date,
and the September 1979 work program is
expected to remedy this deficiency.

9. The submittal contains a
description of the consultation process
used to develop the 1979 plan and a
general description of the process
proposed for 1982 plan development.
This is acceptable at this time. EPA is
developing more detailed guidelines for
public participation; the process
proposed in this submittal may have to
be modified to be consistent with those
guidelines. The September 1979 work
program submittal should contain a
consultation program which is
consistent with EPA guidelines.

10. The submittal contains a general
work program for development of the
1982 SIP submittal, but no estimate of
financial and manpower resources
needed to carry out the process, EPA
expects that the September 1979
modification to the UPWP will remedy
this deficiency.

11. An adequate public heariug on the
transportation element of the SIP was
held on December 18, 1978, after
reasonable notice.

12, Although the submittal does not
discuss progress reports in detail, the
submittal states SPRPC's intent to meet
EPA reporting requirements. The EPA
believes that detailed reporting
procedures can be developed as part of
the work program to be submitted in
September 1979, '

13. The Commonwealth of
Pennsylvania is committed to
implementation of I/M in the Pittsburgh
area. This commitment, in the form of a
Consent Decree, is presented in
Appendix 6 of the April 24, 1979
submittal.

14. The submittal contains a
commitment by SPRPC to place

emphasis on mass transit and to remain
alert to opportunities to use transit as a
tool to meet air quality objectives. This
commitment is adequate at this time.
However, EPA is developing additional
guidance for meeting this requirement
which may necessitate modification of
this commitment by the SPRPC Board,
and further commitments by the
Pennsylvania DOT and PAT,

15. the UPWP has been modified to
contain initial air quality planning tasks.
The submittal contains a schedule
showing that a more extensive UPWP
revision will be made by September 30,
1979. The EPA expects that the
September 1879 UPWP revision will
satisfy the requirements for inclusion of
all air quality-related transportation
planning tasks in the UPWP.

16(a). Ozone—The submittal contains
an acceptable RFP schedule showing
allowable annual hydrocarbon
emissions and requiring an annual
reduction of 9892 tons per year. The RFP
schedule combines stationary and
mobile source emissions and accounts
for growth.

16(b). Carbon Monoxide—The
submittal does not contain a RFP
schedule for CO emissions. However,
EPA is proposing a schedule based on
information contained in the submittal.
It demonstrates that a 58 percent
reduction in 1977 emissions in the
Golden Triangle must occur in order to
attain the CO standard. Based on the
CO emission inventory information for
1977, 1982 and 1987 presented in the
submittal, EPA proposes an RFP
schedule which reduces Golden Triangle
CO emissions by 698.6 tons/year
between 1979 and 1982, and by 347 tons/
year between 1983 and 1985. Adoption
of this schedule is expected to result in
attainment of the CO standard by 1985
and will satisfy the RFP requirement.

17. The submittal contains an
evaluation of the air quality economic,
social, environmental, and energy
impacts of measures scheduled for
implementation by 1982, It does not
contain a preliminary identification of
the methods for evaluating these
impacts, or public comment on such
methods. However, the September 1979
work program is expected to remedy
this deficiency.

18. The submittal contains seven
projects which reduce hydrocarbon
emissions and expedite attainment of
the ozone standard. These projects are
also expected to reduce CO emissions.
The projects are described as follows:
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Project Cost Date of Nature of commitment Responsibie
implementation agency

1. Cormopolis Joint Rail/Bus Park-n-Ride Lot $300.000 1979 All focal funds committed. Awaiting action by Pennsylvania Transit As- PAT
sistance Authority.

. eesport Commuter Rall Siation/Park-n-Aide Lol..iiiines $1,000,000 ........ 18680......ccone Fully commiitied State 8 local funds. Construction schedule 1o begin PAT

=l in 1979. Application 1o UMTA for construction funds must still be
made.

3 PAT Park-n-Ride On-going Program NONCEPHaY ......... ONGOING............ PAT commitioe 10 ostablish 2 1o 3 new lots per year through agree- PAT
ments with shopping hurches, and municipal

4. North Hills Park-n-Fide Lot $300,000. . 1978.... - All local funds committed. Awaiting action by Pennsytvania Transit As- PAT
sistance Authority.

6. East B $109,800,000.... 1962........cooremee .. All Federal, State and local funds committed. Presently under con- PAT
struction.

6. Bke-n-Ride Lockars $60,000. 1970 Part of PAT's Capital improvernent Program; funds fully committed....... PAT

7. SPRPC ongoing Rideshare Program—25 vans/year 1,700 $44,300 (Fiscal Ongoing............. Funded in fiscal year 1978-79 UPWP. SPRPC 10 attempt to establish SPRPC

yoar 1978~ 25 new vanpools per year and 1,700 new carpools per year.

carpoots/year,

79).

The Regional Administrator believes
that commitments are adequate for all
projects except the Coraopolis Joint
Rail/Bus Park-n-Ride Lot and the North
Hills Park-n-Ride Lot. A date for action
by the Pennsylvania Transit Assistance
Authority is needed. These projects are
reasonably available and should be part
of the SIP revision.

19. No measures are proposed for
deletion from the currently approved SIP
revision.

Summary—The Pittsburgh Area
Transportation Element meets many of
the requirement for approval. However,
there are some outstanding issues;

1. A date for action by the
PennsylvaniaTransit Assistance
Authority is needed before the
Coraopolis and North Hills Park-n-Ride
Lots can be approved. The Regional
Administrator believes that these
projects are reasonably available and
should be part of the SIP.

2. A criteria and process for
determining consistency/conformity of
transportation plans and programs with
air quality plans should be developed in
accordance with fothcoming DOT and
EPA guidance,

3. Documentation of parameters used
to develop mobile source emission
factors, e.g. ambient temperature,
percent hot and cold operation, is
needed.

4. The September 1979 work program
should be used to remedy the other
deficiencies identified in this proposal.

Description of Allentown-Bethlehem-
Easton Area Transportation Element,
The Lehigh-Northampton Joint Planning
Commission (JPC) developed the

transportation element of the proposed
ozone SIP revision for the Allentown-
Bethlehem-Easton (A-B-E) area. The JPC
designated itself as lead agency after

suggestions by DER, the Pennsylvania
DOT, and the Coordinating Committee
of the Lehigh Valley Transportation
Study (LVTS), which is the certified
Metropolitan Planning Organization
(MPO); the Governor concurred on June
22,1978. The JPC will be working in
cooperation with the Lehigh Valley
Transportation Study; the City Planning
Commissions of Allentown, Bethlehem,
and Easton; and the Warren County
Planning Board.

The geographic area covered by the
submittal includes the cities of
Allentown, Bethlehem, and Easton, and
the Counties of Lehigh and
Northampton.

The final transportation element for
the A-B-E area was officially submitted
by the Governor on June 7, 1979, and has
been adopted by the JPC and the LVTS.
The ozone design value for the area is
0.201 ppm, necessitating a 40.3 percent
reduction of hydrocarbon emissions
using the straight linear rollback
method. A reasonable further progress
schedule included in the plan indicates
that the ozone standard of 0.12 ppm
should be attained by 1984, including a
margin for growth of up to 1000 tons per
year in hydrocarbon emissions from
new sources.

The emissions reduction measures
committed to by the JPC and the MPO
for implementation by 1982 are
intersection improvements, corridor
improvement, safety updates and
realignments, the Basin Street project,
growth in bicycling, and expansion and
improvement of public transportation
measures.

An 1/M program will be implemented
in the A-B-E area by the Pennsylvania
DOT. Control measures listed for
possible future study include
establishment of ridesharing programs,

improvement of bicycling routes and
facilities, raising downtown parking
fees, parking restrictions, auto-free
zones, road tolls, increasing gas taxes,
minor road improvements, staggered or
flexible work hours, exclusive bus or
carpool lanes, bus service
improvements, park and ride lots,
reduction of transit fares, rapid transit,
I/M, cleaner fleet vehicle engines and
fuels, a program to reduce cold-start
emissions from vehicles, control of
extended idling, and temporary controls
during air pollution episodes. The study
‘and implementation of some of these
measures is included as a work task in a
planning work program for FY 1980-
1981. Five control measures (auto-free
zones, road tolls, lower transit fares,
rapid transit system, and bicycling
routes and storage facilities) were
rejected: Although some of these
rejections may be justifiable, an
adequate justification was not included.

A public hearing to present the
transportation element was held on
March 26, 1979, and summaries of public
comment are included in the submittal.
Citizen input was also incorporated
through open meetings and mailings by
both the LVTS and the JPC.

Description of Harrisburg Area
Transportation Element, The lead
agency responsible for developing the
transportation element of the SIP is the
Tri-County Regional Planning Com-
mission (TCRPC). This designation was
certified by the Governor on June 22,
1978, after a consultation process
involving the Commonwealth, County,
and municipal officials. The MPQ, which
is the Coordinating Committee of the
Harrisburg Area Transportation Study
(HATS), is unable to receive or dishurse
funds and has inadequate staff for plan
development. Therefore, the TCRPC
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requested designation as the Section 174
lead agency. Close coordination
between the MPO and TCRPC has been
maintained, however.

The City of Harrisburg and the
urbanized portions of Cumberland,
Dauphin, Perry, and York Counties
comprise the geographic area covered
by this submittal. The ozone design
value for this area is 0.167 ppm as
reported in the Pennsylvania ozone
submittal. Using a straight linear
rollback, a 28.1 percent reduction of
hydrocarbon emissions is needed to
meet the 0.12 ppm standard; this
reduction is expected to occur by 1982.
Based on this projection of attainment,
and inspection/maintenance program
will not be required for the Harrisburg
area. However, the TCRPC has
endorsed the following transportation
control measures to ensure attainment
as expeditiously as practicable: carpool
matching, fringe parking, bicycle lane
and storage facilities, traffic flow
improvement, transit service
improvements, and increasing transit
managment efficiency. Control measures
listed for future study include‘those
listed in Section 108(f) of the Clean Air
Act.

Public participation was included in
this process through public information
mailings and the Citizen's Advisory
Committee of HATS. A public hearing
was held on February 28, 1979, and a
summary of public comments is included
in the final submittal. The transportation
element was adopted by the TCRPC and
the MPO and was submitted by the
Commornwealth on June 13, 1979,

Description of Scranton Area
Transportation Element. The
Lackawanna County Regional Planning
Commission (LCRPC) as the Section 174
lead agency with responsibilities for
coordinating the preparation of the
transportation element of the
implementation plan revisions for the
Scranton area. The designation of the
LCRPC as lead agency occurred after a
consultation process with local and
State government agencies which
determined that the MPO, which is the
Lackawanna-Luzerne Transportation
Study Coordinating Committee does not
have the authority to receive federal
funds or the staff to develop a plan. The
LCRPC therefore requested designation,
and the Governor concurred on June 7,
1978.

The geographic area covered by the
submittal includes the City of Scranton
and the surrounding urbanized areas of
Lackawanna County. The ozone air
quality level for Lackawanna and
Luzerne Counties is currently exceeding
the NAAQS of 0.12 ppm. An ozone

design value of 0.188 ppm was
determined by DER as the appropriate
value for this area. A total of 19,325 tons
per year of hydrocarbon emissions was
reported from all mobile and stationary
sources. Using straight linear rollback, a
34.8 percent reduction in ozone levels is
projected to occur by 1982, with an
additional 1.4 percent reduction needed
for attainment of the ozone standard.
The submittal shows attainment by
1984, The LCRPC endorses an I/M
program which is committed for
implementation by the Pennsylvania
DOT. In addition, it supports the
following control measures for mobile
source emission reductions: a bike route
plan, park and ride facilities, and transit
improvements. Control measures
identified for future study include all
those in Section 108(f) of the Clean Air
Act. The City of Scranton and the
Lackawanna County Council of
Governments endorse this plan and are
committed to transit and transportation
measures which will result in improved
air quality.

Provisions for public interest group
and local official involvement are
included in the planning process through
the activities the Citizens Advisory
Committee, the Local Governments
Advisory Committee, local service
agencies, and other concerned citizens.
A public hearing was held on February
13, 1979, and a 30-day public comment
period followed. The proposed revision
was submitted by the Governor on June
7,1979.

Description of the Wilkes-Barre Area
Transportation Element. The
tranportation element for the Wilkes-
Barre urbanized area was developed by
the Luzerne County Planning
Commission (LCPC). The LCPC
designated itself as the Section 174 lead
agency after a consultation process
among State and local government
agencies determined that the MPO,
which is the Lackawanna-Luzerne
Tranportation Study Coordinating
Committee, could not receive Federal
funds and did not have the staff to
develop an air quality-transportation
plan. LCPC's self-designation was
suggested by the Pennsylvania
Departments of Environmental
Resources and Transportation; the
Governor concurred with this
designation on June 9, 1978.

The submittal covers the geographic
areas of the City of Wilkes-Barre and
the surrounding urbanized region of
Luzerne County. The ozone design value
was determined by DER to be 0.188 ppm,
requiring a hydrocarbon emission
reduction of 36.2 percent using the linear
rollback method. The total hydrocarbon

emissions for the County were
determined to be 21,567 tons per year. A
reasonable further progress schedule
which is included in the submittal
indicates that in 1982 the 0.12 ppm
standard will be exceeded by
approximately 2,63 percent. Attainment
of the ozone standard is projected to
occur in 1984, The plan revision includes
commitments for the following control
measures: transit usage, land use plan,
voluntary bicycling activity, bikeway
system, bus/carpool program, and a
park and ride program. The LCPC
endorses implementation of an
inspection/maintenance program by the
Pennsylvania DOT in the Wilkes-Barre
area. Transportation control measures
listed for future study include in
addition to the 18 measures
recommended in Section 108(f) of the
Clean Air Act, a parking policy,
municipal coordination in relieving
traffic congestion, and the
implementation of a land use plan
encouraging less use of the automobile.

Citizen and local government
participation was included through the
Local Governments Advisory
Committee, public mailings and
workshops, local media coverage, and a
public hearing held on April 24, 1979.
The plan was adopted by the LCPC and
by the MPO on June 4, 1979, and was
submitted by the Commonwealth on
June 8, 1979.

Review of Allentown-Bethlehem-
Easton, Harrisburg, Scranton, and

Wilkes-Barre Area Transportation
Elements, The following section
contains a combined review of the
Transportation Elements for the
Allentown-Bethlehem-Easton,
Harrisburg, Scranton, and Wilkes-Barre
areas:

1. The geographic areas covered by
transportation control measures and the
definitions of nonattatinment areas
summarized in the area profiles are
adequate.

2. Although a complete inventory is
not included in each transportation
element