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Part Il
Environmental Protection Agency
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Reader Alds

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue
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Presidential Documents

Title 3—

The President

Proclamation 5313 of March 29, 1985

Suspension and Modification of Import Fees on Certain
Sugars, Sirups and Molasses

By the President of the United States of America

A Proclamation

1. By Proclamation No. 5164 of March 19, 1984, I imposed import fees on
certain sugars, sirups and molasses pursuant to Section 22 of the Agricultural
Adjustment Act of 1933, as amended (7 U.S.C. 624).

2. The Secretary of Agriculture has advised me that he has reason to believe
that changed circumstances require the termination of those import fees for
articles described in item 956.15 of the Tariff Schedules of the United States
(TSUS) and the modification of those import fees for articles described in
items 956.05 and 957.15 of the TSUS.

3. I agree that there is reason for such belief by the Secretary of Agriculture,
and therefore 1 am requesting the United States International Trade Commis-
sion to make an investigation with respect to this matter pursuant to Section
22 of the Agricultural Adjustment Act of 1933, as amended.

4. The Secretary of Agriculture has further advised me that a condition exists
with regard to the importation of those certain sugars, sirups and molasses
requiring emergency treatment and therefore the import fees for articles
described in TSUS item 956.15 should be suspended and the import fees for
articles described in TSUS items 956.05 and 957.15 should be modified without
awaiting the report and recommendations of the United States International
Trade Commission.

5. On the basis of the information submitted to me, I find and declare that
changed circumstances require the suspension and modification of the import
fees for sugars, sirups and molasses, as described below, without awaiting the
report and recommendations of the United States International Trade Com-
mission.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, by the authority vested in me by Section 22 of the Agricultural
Adjustment Act of 1933, as amended, and the Constitution and statutes of the
United States of America, do hereby proclaim as follows:

A. The application of the fees prescribed for item 956.15 and the provisions of
headnote 4(c) of part 3 of the Appendix to the Tariff Schedules of the United
States are suspended.

B. Items 956.05 and 957.15 of part 3 of the Appendix to the Tariff Schedules of
the United States are amended by inserting “One cent per pound” in place of
“An amount determined and adjusted in accordance with headnote 4{c)" in
both places in which it occurs.,

C. The provisions of paragraph C of Proclamation No. 5164 are suspended.

D. This proclamation shall be effective as of 12:01 a.m. Eastern Standard Time
April 1, 1985, and shall remain effective pending my action upon receipt of the
report and recommendations of the United States International Trade Com-
mission on this matter.
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IN WITNESS WHEREOF, I have hereunto set my hand this 29th day of March,
in the year of our Lord nineteen hundred and eighty-five, and of the Independ.
ence of the United States of America the two hundred and ninth.

IFR Dot 85-7980
Filed 4-1-85; 1108 am|)
Billing code 3195-01-M

Editorial note: For the President's letter to the Chairman of the U.S. International Trade Commis
sion, dated Mar. 29, 19685, on the subject of the import fees. see the Weekly Compilation of
Presidential Documents (vol. 21, p, 385).
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DEPARTMENT OF AGRICULTURE
farmers Home Administration

1CFR Parts 1872, 1942, 1844, 1951,
1855 and 1962

Servicing Cases Where Unauthorized
Loan or Other Financial Assistance
Was Received

AGency: Farmers Home Administration,
USDA,

AcTioN: Final rule.

SUMMARY: Farmers Home

Administration (FmHA) is issuing three
new regulations to prescribe policies
and procedures for servicing cases
where an unauthorized loan or other
financial assistance was received. These
regulations cover FmHA's bousing and
tommunity and business programs and
amend portions of existing regulations
which deal with unauthorized interest
tredits on section 502 Rural Housing
loans and unauthorized loans and grant
ance under section 504. The
regulations apply to FmHA loans,

grants, and other financial assistance,
s)u:h as interegt subgidies and set forth
Cetailed procedures for collecting loans,
frants, and subsidies which were
iorized. This action establishes a
funilorm policies and procedures
for servicing unauthorized loans or other
tises of financial assistance since the
Agency has no formalized procedures.
Occasionally, PmHA program review
#ssessments or external audits reveal
‘ases where program recipients were
fot entitled to the loan or other
“ssislance granted by FmHA. These
i‘-‘iu!.}?xons address such cases and set
‘orth various corrective measures to
;-en:.miy the violation. This action has
:ho effect of facilitating the effective
*“ivicing of cases falling within the

tategory of unauthorized loans or other
BSSistance.

DATES: May 2, 1985,

FOR FURTHER INFORMATION CONTACT:
Frances B. Calhoun, Chief, rty
Management Branch, Single-Family
Housing Servicing and Property
Management Division, Farmers Home
Administration, U.S. Department of
Agﬂzﬁmm. mm &w.:omh fari
Agriculture Bui 14th Street
Independence Avenue, SW.,,
Washington, D.C. 20250, Telephone (202)
382-1452.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures set forth in Departmental
Regulation 1512-1 which implements
Executive Order 12291 and was
determined to be “nonmajor” since the
annual effect on the economy is less
than $100 million and will create no
major increase in cost or prices for
consumers, individual industries,
Federal, State, or local government
agencies or geographic regions. There
will be no significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of the United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This document was reviewed in
accordance with 7 CFR Part 1940,
Subpart G, "Environmental Program.”
FmHA has determined that this action
does not constitute a major Federal
action which significantly affects the
quality of the environment and, in
accordance with the National _
Environmental Policy Act of 1969, Pub. L
91-190, an environmental impact
statement is not required.

Some of the PmHA programs/
activities affected by these regulations
are subject to the provisions of
intergovernmental consultation in the
manner delineated in 7 CFR Part 3015,
Subpart V, “Intergovernmental Review
of Administration Programs and
Activities." See FmHA Instruction 1940-
] available in any FmHA Office. The
FmHA Water and Waste Disposal Loan
and Grant and Community Facilities
Loan Programs are subject to State and
local review under section 401 of the
Intergovernmental Cooperation Act and
section 204 of the Demonstration Cities
and Metropolitan Development Act.

Dwight O. Calhoun, Acting Associate
Administrator, PmHA, has determined
that this action will not have a
significant economic impact on a
substantial number of small enfities

because the number of FmHA borrowers
affected by this rule is estimated to be
no more than one percent of the total
caseload, and a low volume of the one
percent is expected to be small entities,
The economic impact on the small
entities affected is not expected to be
significant to their overall operations.

policies and authorities set
forth in these regulations are:

(a) An effort will be made to collect
all financial assistance which is
determined to be unauthorized.

(b) When the recipient of
unauthorized assistance does not repay
that assistance and the amount involved
is $1,000 or more, the security, if any,
should be liquidated. Exceptions are
cases where it is determined (1) The
recipient was not at fault, (2) it would be
highly inequitable to require liquidation,
and (3) continuation with the loan will
not adversely affect FmHA's financial
interests; or (4) in any case where it is
clearly not in the Covernment's best
financial interest to force liquidation. In
those case, alternative options in lieu of
calling the loan are outlined for each
program.

(¢) Appeal rights will be given to the
recipient unless the recipient and the
servicing official have reached an
agreement on satisfactory arrangements
for repayment.

(d) In cases where the recipient does
not repay the unauthorized assistance at
once and liquidation is not required,
account adjustments will be made in
accordance with the Subpart applicable
to the type loan involved.

(e} The Administrator, FmHA, will
have authority to make exceptions lo
provisions of these Subparts which are
not inconsistent with the statute
authorizing the FmHA program
involved.

Provisions of these regulations require
complying changes to Subpart A of Part
1872, Subparts A and H of Part 1942,
Subparts A and ] of Part 1944, Subparts
E and G of Part 1951, Subpart A of Part
1955, and Subpart A of Part 1962 of this
chapter.

On May 23, 1984, a proposed rule was
published in the Federal Register (49 FR
21744) for a 60-day review and comment
period. The proposed rule conlained
four Subparts. Subpart L, pertaining to
Farmer Programs, has been withheld
from this final rule. When the
regulations for special servicing of
delinquent and problem case farm
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borrowers are published as a final rule,
Subpart L will be published
simultaneously.

There was only one commentor from
the private sector, and those comments
were confined to Subpart M, §§ 1951.606
and 1951.607. These comments were,
basically, that it is untenable for the
Government to attempt to recoup
financial assistance to which the
recipient was not entitled when it was
received because of error on the part of
an FmHA employee. Sections 1951.608
and 1951.612 were apparently
overlooked by the commentor, because
§ 1951.608 provides that where the
recipient is (1) not at fault, (2) it would
be highly inequitable to require prompt
repayment of the unauthorized
assistance, and (3) failure to collect the
unauthorized assistance in full will not
adversely affect FmHA's financial
interests, FmHA may continue with the
recipient. Section 1951.612 then specifies
the servicing options for different
situations when the three provisions
outlined above are met.

The reasoning behind these
regulations is:

(1) There are cases where recipients
have obtained financial assistance to
which they were not entitled.

(2) Regardless of the reason for their
receiving thal assistance, it is money
owed to the Covernment and an effort
must be made to collect it.

(3) If it is not repaid in full promptly,
provisions are made to continue with
the recipier:t on existing or modified
terms if there was no intent by the
recipient to defraud, it would be
inequitable 1o enforce collection, and
the Government's financial interests are
not adversely affected. A number of
commen!s were made by FmHA
employees and some changes resulted
from these. Included in this category are:

(a) In the “Policy" section of each
subpart, the phrase was added:

“. . . unless any applicable Statute of
Limitations has expired.”

(b) In the “Decision on servicing
actions” section of each subpart,
headings were added to each subsection
to direct the reader more easily through
the section.

. [c) In the respective sections
concerning liquidations, [§§ 1951.608
(e)(1)(i)(A). 1951.858 (e)(1)(i)(A), and
19851.708 (e)(1)(i)(A)), a phrase is added
to clarify that the amount outstanding
includes the total of principal, accrued
interest, and any recoverable cosls
charged to the account.

{d) The titles of §§ 1951.618, 1951.668,
and 1951.715 were changed for
clarification.

(e) The definition of “servicing
official,” was expanded to provide that

“District Director” could also include a
District Loan Specialist if so designated.
{f) In Subpart N, modifications were
made to provide for use of a direct input

computer form to notify the Finance
Office of account adjustments. This form
(Form FmHA 1951-52) is unique to the
accounting system used for Multiple
Family Housing accounts.

(g) Several other minor changes were
made to correct typographical errors
and for additional clarification.

Several other suggestions from FmHA
personnel were considered but not
adopted, primarily because it was
deemed they did not fit within the scope
of these regulations or were otherwise
no! appropriate.

Catalog of Federal Domestic Assistance

Titles and Numbers:

10410 Low Income Housing Loans

10411 Rural Housing Site Loans

10414 Resource Conservation and
Development Loans

10415 Rural Rental Housing Loans

10417 Very Low-income Housing Repair
Loans and Crants

10418 Water and Waste Disposal Systems
for Rural Communities

10419 Watershed Protection and Flood
Prevention Loans

10421 Indian Tribes and Tribal Corporation
Loans

10422 Business and Industrial Loans

10423 Community Facilities Loans

List of Subjects
7 CFR Part 1872

Foreclosure, Loan programs—
Agriculture, and Rural areas.

7 CFR Part 1942

Community development, Community
facilities, Grant programs—Housing and
community development, Loan
programs—Housing and community
development, Loan security, Rural areas,
Waste treatment and disposal—
Domestic, and Water supply—Domestic.

7 CFR Part 1944

Farm labor housing, Aged, Grant
programs—Housing and community
development, Home Improvement, Loan
programs—Housing and community
development, Migrant Labor, Public
housing, Rent subsidies, Low and
moderate income housing—Rental,
Mortgages, Rural housing, and
Subsidies.

7 CFR Part 1951

Account servicing, Credit, Grant
programs—Housing and community
development, Interest credit, Loan
programs—Housing and community
development, Low and moderate income
housing loans—Servicing, Mortgages,
Recapture of subsidy, Reporting
requirements, and Rural areas,

7 CFR Part 1855

Foreclosure, Government acquired
property, Government property
management. Sale of government
acquired property, Surplus government
property.

7 CFR Part 1962

Crops, Governmen! property,
Livestock, Loan programs—Agriculture,
Rural areas.

Accordingly, Chapter XVIII, Title 7 of
the Code of Federal Regulations, is
amended as follows:

PART 1872—REAL ESTATE SECURITY

Subpart A—Servicing and Liguidation
of Real Estate Security for Loans to
Individuals and Certzin Note-only
Cases

§ 1872.17 [Amended)

1. In § 1872.17 paragraph (g). in the 6th
and 9th lines from the end of the
paragraph, the number of the form
entitled "Accelerated Repayment
Agreement" is changed from “Form
FmHA 465-11," to “"Form FmHA 1965-
11"

PART 1942—ASSOCIATIONS

Subpart A—Community Facility Loans

2. In § 194217, paragraph (r)(5) is
revised to read as follows:
§1942.17 Appendix A—Community Faciiity
Loans.

(r, L I

(5) Other loan servicing actions will
be in accordance with Subparts E and O
of Part 1851 of this chapter.

» - - » »

Subpart H—Development Grants for
Community Domestic Water and

Waste Disposal Systems

3. § 1942.376 is revised to read as
follows:
§1942.376 Grant servicing.

Crants will be serviced in accordance
with §1951.215 of Subpart E and Subpart
O of Part 1951 of this chapter.

PART 1944—HOUSING

Subpart A—Section 502 Rural Housing
Loan Policies, Procedures, and
Authorizations

4.1In § 1944.34, paragraph (j) is revised
to read as follows:

§ 1944.34 Interest credit.
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{i) Unauthorized interest credit, When
it is determined that a borrower has
received interest credit to which he/she
was not entitled (unauthorized interest
credits), the case will be serviced
according to Subpart M of Part 1951 of
this chapter.

Subpart J—Section 504 Rural Housing
Loans and Grants

5. § 1944.473 is revised to read as
follows:

§1944.473 Unauthorized loans and/or
grants.

Unauthorized loans and/or grants are
those where it is determined the
reciplent was not eligible for the
assistance received or where loan and/
or grant was approved for unauthorized
purposes, A case of this type will be
serviced according to Subpart M of Part
1951 of this chapter.

PART 1951—SERVICING AND
COLLECTIONS

Subpart E—~Servicing of Community
Program Loans and Grants

§1951.201 [amended]

6. At the end of § 1951.201, the
following sentence Is added:
“Community Programs cases where
unauthorized loan or other financial
assistance has been received will be
serviced according to Subpart O of Part
1951 of this chapter.”

Subpart G—Borrower Supervision,
Servicing and Collection of Single
Family Housing Loan Accounts

§1951.301 [Amended]

7. At the end of § 1951.301, the
following sentence is added: “Single
Family Housing cases where
unauthorized loan or other financial
assistance has been received will be
serviced according to Subpart M of Part
1851 of the chapter."

8. Subpart M is added to Part 1951 and
reads as follows:

Subpart M—Servicing Cases Where

Unauthorized Loan or Other Financial

Assistance Was Received—Single Family

Housing

Sec

1951.601

1951.602

1951.603 - Policy.

1951604 Categories of unauthorized SFH
assistance.

1951805 (Reserved)

1951606 Initial determination that

___unauthorized assistance was received.

1951607 Notification to recipient.

1951.608  Decision on servicing actions.

Purpose.
Definitions,

Sec.

1651.609-1851.611 [Reserved)

1951.612 Servicing options in lieu of
liquidation or legal action 1o collect.

1851.613-1951.617 [Reserved|

1951.818 Account adjustments and reporting
requirements,

1851.619 Exception authority.

1951.620~1951.649 [Reserved]

1951.650 OMB control number.

Subpart M—Servicing Cases Where
Unauthorized Loan or Other Financial
Assistance Was Received—Single
Family Housing

§ 1951.601 Purpose.

This Subpart prescribes the policies
and procedures for servicing Single-
Family Housing (SFH) loans and/or
grants made by Farmers Home
Administration (FmHA) when it is
determined that the borrower or grantee
was not eligible for all or part of the
financial assistance received in the form
of a loan, grant, or subsidy granted, or
any other direct financial assistance. It
does not apply to guaranteed loans. As
used in this Subpart, SFH includes
section 502 Rural Housing (RH) loans
and section 504 loans and grants, as
well as sections 523 and 524 Rural
Housing Site (RHS) loans, Section 523
Self-Help Technical Assistance (TA)
grants, and section 525 Technical and
Supervisory Assistance (TSA) grants.

§1951.602 Definitions.

As used in this Subpart, the following
definitions apply:

(a) Active borrower. A borrower who
has an outstanding account in the
records of the Finance Office, including
collection-only or an unsatisfied account
balance where a voluntary conveyance
was accepted without release from
liability or foreclosure did not satisfy
the indebtedness.

(b) Assistance. Financial assistance in
the form of a loan, grant, or subsidy
received,

(c) Debt instrument. Used as a
collective term to include promissory
note, assumption agreement, grant
agreement/resolution, or bond.

(d) False information. Information,
known to be incorrect, provided with the
intent to obtain benefits which would
not have been obtainable based on
correct information.

(e) Inaccurate information, Incorrect
information provided inadvertently
without intent to obtain benefits
fraudulently.

(f) Inactive borrower. A former
borrower whose loan(s) has(have) been
paid in full or assumed by another
party(ies) and who does not have an
outstanding account in the records of
the Finance Office.

(g) Recipient. "Recipient” refers to an
individual or entity that received a loan,
an interest subsidy, or a grant which
was unauthorized.

{(h) Servicing official. For all Single-
Family Rural Housing loans or section
504 grants, the servicing official is the
County Supervisor; for all other types of
loans or grants, the servicing official is
the District Director, an Assistant
District Director, or a District Loan
Specialist so designated.

(i) Unauthorized assistance. Any loan,
interest subsidy, or grant received by a
borrower or grantee for which there was
no regulatory authorization, or for which
the recipient was not eligible. Interest
subsidy includes interest credits, and
subsidy benefits received because a
loan was made at a lower interest rate
than that to which the recipient was
entitled, whether the incorrect interest
rate was selected erroneously by the
approval official, or the documents were
prepared in error.

§1951.603 Policy.

When unauthorized assistance has
been received, an effort must be made to
collect from the recipient the sum which
is determined to be unauthorized,
regardless of amount, unless any
applicable Statute of Limitations has
expired.

§1851.604 Categories of unauthorized SFH
assistance.

{a) Unauthorized SFH assistance
includes but is not limited to these
categories:

(1) Section 502 loan: (i) The recipient
was not eligible for a loan.

(ii) The recipient was eligible for a
loan but had an income® in a category for
which there were no funds available at
the time the loan was approved, and the
loan was obligated from funds
designated for another income category.
For example, an otherwise-eligible
reciplent with above-moderate income
who received a loan from low- or
moderate-income funds. This does not
include a loan obligated as low-income
where the income rose to moderate prior
to closing provided the case was
handled according to § 1944.33(a) of this
chapter.

(iii) The recipient was eligible and the
loan was made for authorized purposes
but the recipient received unauthorized
subsidy benefits because the loan was
closed at an interest rate lower than the
correct rate’in effect when the loan was
approved.

(iv) The loan was made for
unauthorized purposes including but not
limited to the following:
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(A) To buy or improve income-
preducing land; or buy, build or improve
income-producing buildings or finence a
building not essential for RH purposes.

(B) To buy, build, or improve a
dwelling which exceeds modest
standards for size, design, and cost as
compared lo other housing in the
locality for low- and moderate-income
families as defined in § 1944.18 (a) or [b)
or Subpart A of Part 1944 of this chapter.

(C) To buy or improve a nonfarm tract
that exceeds a minimum-adequate site
as defined in § 1944.11(c) of this chapter.

{D) To refinance debts not meeting the
requirements of § 1944.22 of this chapter.

(E) To buy, build. or improve with an
initial loan; a dwelling located in an
area not designated as rural, unless it is
on a farm as defined in § 1944.2(h) of
this chapter.

(v) Unauthorized or excessive interest
credits were granted.

(vi) Where recapture of subsidy was
due but:

(A) The loan was assumed by another
party without collecting the amount due
from the transferor (or withou! the
transferee assuming it); or

{B) Final payment was accepted but
did not include the recapture amount
due.

(2) Section 504 loan or grant. (i) The
recipient was not eligible for a loan or

nt.

(ii) The loan or grant was made for
unauthorized purposes.

(iii) The recipient obtained more than
the statutory maximum amount of loan
and/or grant.

(3) Sections 523 and 524 Rural
Housing Site (RHS) loan, section 523
Self-Help Technical Assistance (TA)
grant, and section 525 Technical and
Supervisory Assistance (TSA) grant,

(i) The recipient was not eligible for
the loan/grant.

(if) The loan or grant was made for
unauthorized purposes.

(b) Categories not to be considered as
unauthorized assistance within the
scope of this Subpart include but are not
limited to: :

(1) The determination is made that th
recipient did not have repayment ability
for a loan initially.

{2) The determination is made that the
recipient could likely have obtained
credit elsewhere or financed housing
needs with other resources at the outset.

§1951.605 [Reserved)

§1951.606 Initial determination that
unauthorized assistance was received.
Unauthorized assistance may be
identified through audits conducted by
the Office of the Inspector General
[OIG). USDA:; through reviews made by

FmHA personnel; or through other
means such as information provided by
a private citizen which documents that
unauthorized assistance has been
received by a recipient of FmHA
assistance. If FmHA has reason to
believe unauthorized assistance was
received, but is unable to determine
whether or not the assistance was
received, but is unable to determine
whether or no! the assistance was in
fact unauthorized, the case will be
referred to the Regional Office of the
General Counsel {OGC) or the National
Office, as appropriate, for review and
advice. In every case where it is known
or believed by FmHA that the
assistance was based on false
information, investigation by the OIG
will be requested as provided for in
FmHA Instruction 2012-B (available in
any FmHA office). If OIG conducts an
investigation, the actions outlined in

§ 1951.607 of this Subpart will be
deferred until the OIG investigation is
completed and the report is received.
The reason(s) for the unauthorized
assistance being received by the
recipient will be well documented in the
case file, and will specifically state
whether it was due to:

{a) Submission of inaccurate
information by the recipient;

(b) Submission of false information'by
the recipient;

(c) Submission of inaccurate or false
information by another party on the
recipient's behalf such as a loan
packager, developer, real estate broker,
or professional consultants such as
engineers, architects, and attorneys,
when the recipient did not know the
other party had submitted inaccurate or
false information;

(d} Error by FmHA personnel, either
in making computations or failure to
follow published regulations or other
agency issuances; or

{e) Error in preparation of a debt
instrument which caused a loan to be
closed at an interes! rate lower than the
correct rate in effect when the loan was
approved.

§1951.607 Notification to recipient.

{a) Collection efforts will be initiated
by the servicing official by a letter
substantially similar to Exhibit A of this
Subpar! (available in any FmHA office),
and mailed to the recipient by "Certified
Mail, Return Receipt Requested,” with a
copy to the State Director and, for a
case identified in an OIG aundit report, &
copy to the OIG office which conducted
the audit and the Planning and Analysis
Staff of the National Office, This letter
will be sent to all recipients who
received unauthorized assistance,
regardless of amount, The letter will:

(1) Specify in detail the reason(s) the
assistance was determined to be
unauthorized:

(2) State the amount of unauthorized
assistance to be repaid according to
Exhibit D of this Subpart (available in
any FmHA office); and

(3) Establish an appointment for the
recipient to discuss with the servicing
official the basis for FmHA's claim: and
give the recipient an opportunity to
provide facts, figures, written records or
other information which might alter
FmHA's determination that the
assistance received was unauthorized.

(b) If the recipient meets with the
servicing official, the servicing official
will outline to the recipient why the
assistance was determined to be
unauthorized. The recipient will be
given an opportunity to provide
information to refute FmHA's findings.
When requested by the recipient, the
servicing official may grant additional
time for the recipient to assemble
documentation. When an extension is
granted, the servicing official will
specify a definite number of days to be
allowed and establish the follow up
necessary to assure that servicing of the
case continues without undue delay.

§1951.608 Decision on servicing actions.

When the servicing official is the
same individual who approved the
unauthorized assistance, the next-higher
supervisory official must review the
case before further actions are taken by
the servicing official.

(a) Payment in full. If the recipient
agrees with FmHA's determination or
will pay in a lump sum, the servicing
official may allow a reasonable period
of time (usually not ta exceed 90 days)
for the recipient to arrange for
repayment. The amount due will be the
amount stated in the letter as shown in
Exhibit A of this Subpart (available in
any FmHA office). The servicing official
will remit collections to the Finance
Office according to the Forms Manual
Insert (FMI) for Form FmHA 451-2,
“Schedule of Remittances,” as follows:

(1) In the case of a loan, for
application to the borrower's account 8%
an exira payment.

(2) In the case of a grant, as a
“Miscellaneous Collection for
Application to the General Fund."”

(3) In the case of improperly granted
interest credit, as a "Miscellaneous
Collection for Application to the
General Fund.”

(4) In the case of a loan or grant which
was identified in an OIG audit, the
servicing official will report the
repayment as outlined in § 1951.612(b)
or § 1951.818[a)(1)(i) as applicable.
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(b) Continuation with recipient. If the
recipient agrees with FmHA's
determination or is willing to pay the
amount in question but cannot repay the
unauthorized assistance within a
reasonable period of time, continuation
is authorized and servicing actions
outlined in § 1951.612 will be taken
provided all of the following conditions
are mel:

(1) The recipient did not provide false
information as defined in § 1951.602(d);
(2) It would be highly inequitable to
require promp! repayment of the

unauthorized assistance; and

(3} Failure to collect the unauthorized
assistance in full will not adversely
affect FmHA's financial interests.

(c) Notice of determination when
ogreement is not reached. If the
recipient does not agree with FmHA's
determination, or if the recipient fails to
respond to the initial letter prescribed in
§ 1951.607 within 30 days the servicing
official will notify the recipient by letter
substantially similar to Exhibit B of this
Subpart (available in any FmHA office)
(sent by Certified Mail, Return Receipt
Requested), with a copy to the State
Director, and for a case identified in an
OIG audit report, a copy to the OIG
office which conducted the audit and the
Planning and Analysis Staff of the
National Office. This letter will include:

(1) The amount of assistance finally
determined by FmHA to be
unauthorized;

(2} A statement of further actions to
be taken by FmHA as outlined in
parlugraphs {e)(1) or (e}{2) of this section;
and

(3) The appeal rights as prescribed in
Exhibit B of this Subpart (available in
any FmHA office).

(d) Appeals. Appeals resulting from
the letter prescribed in paragraph (c) of
this section will be handled according to
Subpart B of Part 1900 of this Chapter.
:All appeal provisions will be concluded
before proceeding with further actions.
i the recipient does not prevail in an
appeal, or when an appeal is not made
during the time allowed, the servicing
official will proceed with the actions
outlined in paragraph (e) of this section,
as applicable. If, during the course of
appeal, the appeliant decides to agree
with FmHA's findings or is willing to
repsy the unauthorized assistance, the
servicing official will proceed with the
actions outlined in paragraphs {a), (b),
or (e) of this section.

(¢} Liguidation of loan{s) or legal
action to enforce collection. When a
tase cannot be handled according to the
provisions of paragraphs {a) or (b) of
Ihis section, or if the recipient refuses to
execute the documents necessary to
make account adjustments or establish

an obligation to repay the unauthorized
assistance as provided in § 1951.612, one
of the following actions will be taken:

(1) Active borrower with a secured
loan. (i) The servicing official will
attempt to have the recipient liquidate
voluntarily. If the recipient agrees to
liquidate voluntarily, this will be
documented by an entry in the running
record of the case file. A letter will be
prepared by the servicing official and
signed by the recipient agreeing to
voluntary liquidation. For organizations.
a resolution of the governing body may
be required in addition to the running
record notation. If the recipient does not
agree to voluntary liquidation, or agrees
but it cannot be accomplished within a
reasonable period of time {usually not
more than 90 days), forced liquidation
action will be initiated in accordance
with Subpart A of Part 1955 of this
Chapter unless:

(A) The amount of unauthorized
assistance outstanding, including
principal, accrued interest, and any
recoverable costs charged to the
account, is less than $1,000; or

(B) It can be clearly documented that
it would not be in the best financial
interest of the Government to force
liquidation. If the servicing official
wishes to make an exception to forced
liquidation under paragraph (e)(i)(B) of
this section, a request for an exception
under § 1951.619 will be made.

(if) When all of the conditions of
paragraphs {a) or (b) of this section are
met, but the recipient does not repay or
refuse to execute documents to effect
necessary account adjustments
according to the provisions of
§ 1951.612, liquidation action will be
initiated as provided in paragraph
(e}(1)(i) of this section.

(1ii) When forced liquidation would be
initiated except that the loan is being
handled under paragraphs (e)(1)(i)(A) or
(e)(1)(i)(B) of this section, account
adjustments will be made by FmHA
without the signature of the recipient
according to § 1951,6818(a)(5). In these
cases, the recipient will be notified by
letter of the actions taken with a copy of
Forms FmHA 1851-12, "Correction of
Loan Account,” of FmHA 1951-13,
"Change in Interest Rate,” as applicable,
enclosed to reflect the adjustments.

(2) Grantee, inactive borrower, or
active borrower with unsecured loan
(such as note-only, collection-only, or
unsatisfied balance after liguidation).
The servicing official will document the
facts in the case and submit it to the
State Director who will request the
advice of OGC on pursuing legal action
to effect collection. The State Director
will tell OGC what assets, if any, are
available from which to collect.

§§ 1951.609-1951.611 |[Reserved]

§1951.612 Servicing options in lieu of
liquidation or legal action to collect.

When the conditions outlined in
§ 1951.608(b) are met, servicing options
outlined in this section may be
considered. Accounts will be serviced
according to this section and § 1851.618.

(a) Servicing SFH cases involving
unauthorized assistance.—{1)
Qutstanding Section 502 loan.
Continuation with the loan may be
authorized and one of the following
servicing actions will be taken as
appropriate to the case:

(i) If the recipient’s income was above
the moderate-income level but the
recipient was otherwise eligible and the
loan was approved for authorized
purposes, a loan closed before
November 30, 1983, will be converted to
an “above-moderate” RH loan. A loan in
this category which was closed after
November 30, 1983, will be converted to
an “Other Real Estate" (ORE) loan. In
either case, the interest rate from
Exhibit C of this Subpart (available in
any FmHA office) which was in effect
on the date the loan was approved will
be used and the final due date of the
original loan will be unchanged. The
change in interest rate will be
accomplished according to § 1951.618
{a)(1)(iii) or (b)(1)(i), as applicable. If
unauthorized interest credits are also
involved, that will be serviced
simultaneously according to paragraph
{a){2) of this section so that payments
are reversed and reapplied only once. A
delinquency created through these
actions will be serviced according to
Subpart G of Part 1951 of this Chapter.

(if) If the recipient was eligible for a
loan and the loan was approved for
authorized purposes but the incorrect
interest rate was charged. resulting in
receipt of unauthorized subsidy benefits,
the interest rate must be correcled to
that which was in effect when the loan
was approved. The change in interest
rate will be accomplished according to
§ 1951.618 (a)[(1)(iii) or (b)(1)(i), as
applicable. A delinquency which is
created through these actions will be
serviced according to Subpart G of Part
1951 of this Chapter.

(iii) If the recipient was not eligible for
a loan, or if the loan was approved for
unauthorized purposes as outlined in
paragraph (a)(1)(iv) of § 1951.604, the
recipient may be allowed to enter into
an accelerated repayment agreement
according to FmHA Instruction 465.1,
XVII G, § 1872.17(g) of Subpart A of Part
1872 of this Chapter excepl that the
above-moderate interest rate which was
in effect on the date the loan was
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approved will be used according to
Exhibit C of this Subpart [available in
any FmHA office). This provision should
be used only where repayment ability
can be projected. A loan serviced
according o paragraph {a){1)(iii) of this
section will be reclassified as an ORE
loan.

(iv) When the case is not serviced
according to paragraphs (a)(1) (i), {ii), or
(tii) of this section, continuation with the
loan on the existing terms is authorized,
after which the loan will be serviced as
an authorized loan, except that, if
interest credits are granted in a case
where continuation is authorized under
the provisions of this paragraph
(a)(1)(iv]) of this section, all subsidy
granted will be recaptured to the extent
proceeds are available when the
property is sold, allowing a deduction
for authorized selling expenses only.
Where interest credits are granted in
cases of this type, the following actions
must be taken:

(A) The borrower must agree in
writing to the recapture of subsidy as
outlined in paragraph (a)(1)(iv) of this
section execuling an agreement in the
format of Exhibit E of this Subpart
{uvailable in any FmHA office).

(B) The original executed agreement
will be placed in the case file, and the
borrower’s card in the management
system will be marked “ALL SUBSIDY
SUBJECT TO RECAPTURE—SEE
AGREEMENT ATTACHED TO NOTE
OR ASSUMPTION AGREEMENT."

(C) If necessary to secure recapture, a
supplemental mortgage will be taken
with the advice of OGC.

(D) If the borrower refuses to execule
the agreement prescribed in paragraph
{a){1}{iv){A) of this section, inlerest
credits will not be granted on the loan.

(2) Unauthorized interest credils.

(i) On outstanding loan. Continuation
with the loan is authorized provided the
recipient execules the forms necessary
to effect correction of the account
through reversal and reapplication of
payments. The account will be serviced
according lo § 1951.618(a)(3).

(ii) On inactive loan. Have the
recipient execute a promissory note and
give the best morigage obtainable to
secure repayment of the unauthorized
interest credits. The interest rate will be
the same as in the promissory note for
the loan which was subsidized through
the unauthorized interest credits, and
the term will be within the recipient’s
repaymen! ability or a maximum of 5
years.

(8) Outstanding Section 504 loan.

(i) Secured Joan. Continuation under
the existing terms is authorized.

(i) Unsecured loan. Continuation
under the existing terms is authorized,

and the best mortgage abtainable will
be taken to secure the loan.

(4) Outstanding Section 523 or 524
Rural Housing Site loan. When the
objectives of the loan can be achieved,
continuation under the existing terms is
authorized.

(5) Section 504 grant. Have the
recipient execute a promissory note and
the best mortgage obtainable 1o secure
repayment of the unauthorized
assistance. The amount will be the grant
amount and the terms will be as follows:

(i) If the recipient was eligible for a
section 504 loan at the time the grant
was made, the interes! rate and term
will be the same as il a section 504 loan
had been made instead of a greal.

(ii) If the recipient was not eligible for
either a section 504 loan or grant, or if
the grant was made for unauthorized
purposes, the nole will bear interest at §
percent for a term of not more than 5
years.

(6) Section 523 Self-Help Technical
Assistance (TA) grant or Section 525
Technical and Supervisory Assistance
(TSA) grant. If the grant objectives can
be achieved, continuation under the
terms of the grant agreement is
authorized. If the grant objectives
cannot be achieved and the grant
assistance actually paid out is to be
repaid as provided in the grant
agreement, interest will be charged at
the rate specified in the grant agreement
for default of 5 percent per annum if the
grant agreement does not specify an
interest rate for default cases. When
grant assistance is to be repaid, no
further disbursement of committed funds
will be made.

(b) Collections, recordkeeping. and
reporting in connection with repayment
of unauthorized grant assistance. When
a recipient is to repay unauthorized
grant assistance as provided in
paragraphs (a){5) or (a}(6) of this
section, the servicing official must
maimtain records on the “account™ as
the Finance Office cannot set up an
account for repayment of a grant. The
servicing official will attempt to collect
the monies due, and all collections will
be remitted with Form FmHA 451-2 as
“Miscellaneous Collections for
Application to the General Fund." For
cases identified in OIG audits only, the
servicing official will report by the 1st of
March, June, September, and December
of each year the following information
on cases of this type to the State
Director: Recipient's name, case number,
fund code, audit report number, audit
finding number, date of claim, original
amount of claim, amount collected
during the reporting period, and the
balance owed on the unauthorized grant
assistance. The State Director will

submit a composite report to the
Finance Office by the 15th of March,
June, September, and December of each
year,

§1951.613-1951.617 ([Reserved]
§ 1951.818 Account adjustments and
reporting requirements.

When a final determination has been
made that unauthorized assistance has
been granted. the Finance Office will be
notified of necessary account
adjustments as outlined in this section,
depending upon whether the case of
unauthorized assistance was identified
by OIG in &n audit report or by another
means. The Finance Office will service
the accounts as prescribed in this
section.

(a) Audit cases. Only the cases of
unauthorized assistance identified by an
OIG audit will be reported to the
Finunce Office by submission of Form
FmHA 1851-12, completed in
accordance with the FMIL The Finance
Office will flag the acoount for
monitoring and reporting as required.
Any payment reversed will be reapplied
as of the original date of credit, "Loan”
refers to an account with an active
borrower unless specified as “inactive.”

(1) Unauthorized loan. When the loan
is unauthorized because the recipient
was not eligible or because the loan was
made for unauthorized purposes, the
Finance Office will be advised as
follows:

(i) Repayment in full. If the recipient
has arranged to repay the unauthorized
loan, the payment will be remitted with
Form FmHA 451-2, in accordance with
the FML. Form FmHA 1951-12 will
reflect the amount and the Schedule
Number.

(ii) Accelerated repayment agreement.
If the recipien! has entered into an
“Accelerated Repayment Agreement.”
Form FmHA 1965-11 will be prepared
and distributed according to the FML
attaching the original form to Form
FmHA 1951-12,

(ili) Continuation with loan under
existing or modified terms. When it is
determined that all the conditions
outlined in § 1951.608(b) are met and
continuation with the loan under the
existing or modified terms is authorized.
the servicing official will submit Form
FmHA 1951-12 1o the Finance Office 10
reflect this,

(2) Unauthorized subsidy benefits
received through use of incorrect
interest rate. When the interest rate on @
loan is changed, Form FmHA 1951-12
will be submitted to notify the Finance
Office of the correct interest rate to be
charged from the loan closing date.
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Payments made will be reversed and “Notice of Judgment,” will be loan(s). Any payment reversed will be
reapplied at the corrected interest rate, forwarded to the Finance Office for reapplied as of the original date of

after which the unauthorized subsidy
benefits will be reported to OIG as
resolved. The loan will then be treated
as an authorized loan. When a loan is
converted to above-moderate RH or
ORE, the loan must be identified and
serviced by the servicing official
accordingly.

(3) Unauthorized interest credils.
Unauthorized interest credits will be
recovered through submission of Form
FmHA 1944-15, “Interest Credit
Agreement Cancellation,” or Form
FmHA 1944-6, “Interest Credit
Agreement," to cancel or adjust the
amount of interest credits for each
period of time unauthorized interest
credits were received. Form FmHA
1951-12 will be prepared in accordance
with the FMI and Forms FmHA 1944-15
or 1944-6, as applicable, will be
attached. Payments made during the
period unauthorized interest credits
were received will be reversed and
reapplied according to the documents
submitted, after which the unauthorized
interest credits will be reported to OIG
as resolved. A delinquency which is
created will be serviced according to
Subpart G of Part 1951 of this Chapter.

(4) Liquidation pending. When
liquidation is initiated under the
provisions of this Subpart, Form FmHA
1951-12 will be submitted to advise the
Finance Office of the unauthorized
assistance account to be established.
This account will be flagged “FAP"
(Foreclosure Action Pending) or “CAP"
(Court Action Pending), as applicable.

(5) Liquidation not initiated. Cases in
which liquidation has not been initiated
because of the provisions of
§ 1951.808(e)(1)(i)(A) or (e){1)(i)(B) will
be adjusted according to § 1951.612 and
this section, and the adjustments will be
reflected on Form FmHA 1951-12, In this
instance only, account adjustments will
be made even though the recipient does
not sign Form FmHA 1951-12 and any
related documents.

(6) Unauthorized grant assistance.
The State Office will submit a composite
report for the State to the Finance Office
by the 15th of March, June, September,
and December each year, reflecting the
information outlined in § 1951.8612(b).

(7) Establishment of account of
inactive borrower or judgment account.

(i) When a recipient agrees lo repay
unauthorized assistance and executes
documents to evidence the obligation,
Form FmHA 1951-12 will reflect this,
and the Finance Office will establish the
account according to the terms shown
on Form FmHA 1951-12.

(i) When a judgment is obtained
dgainst a recipient, Form FmHA 1962-20,

establishment of a judgment account.

(8) Reporting. At prescribed intervals,
the Finance Office will report to the OIG
on the status of cases involving
unauthorized assistance which were
identified by OIG in audit reports. The
amounts to be reported will be
determined by the Finance Office after
account servicing actions have been
completed. For reporting purposes, the
following applies:

(i) For circumstances outlined in
paragraph (a)(1), (a)(2), or (a){7)(i} of this
section, reporting will be as follows:

{A) When unauthorized assistance is
paid in full, this will be reported on the
next scheduled report only.

(B) When unauthorized assistance is
to be repaid under an accelerated
repayment agreement, the collections
and status will be included on each
scheduled report until the account is
paid in full.

{C) When continuation with the loan
on existing or modified terms is
approved, this will be reported on the
next scheduled report, and no further
reporting is required.

(ii) For unmhorized subsidy cases as
provided in paragraph (a)(2) or (a)(3) of
this section, after the unauthorized
amount! has been repaid or payments
have been reversed and reapplied at the
correct interest rate, the unauthorized
subsidy will be reported as resolved on
the next scheduled report. No further
reporting is required.

(iii) When liguidation action is
pending as provided in paragraph (a)(4)
of this section, the status will be
included on each scheduled report until
the liquidation is completed or the loan
is otherwise paid in full.

(iv) When ﬁ:uldalion is not initiated
as provided in paragraph (a)(5) of this
section, this will be reported on the next
scheduled report (along with collections,
if any). No further reporting is required.

{v) When unauthorized grant
assistance is scheduled to be repaid as
provided in paragraph (a)(8) of this
section, collections and status as
reported by the State Office will be
included in the report to OIG until the
amount is paid in full.

(b) Nonaudit cases. Basically,
servicing is the same for audit and
nonaudit cases; however, when receipt
of unauthorized assistance is identified
by & means other than OIG audit report,
the Finance Office will be notified only
if adjustments to an account or
reinstatement of an inactive account are
necessary. Once adjustments are made
as provided in paragraph (b) of this
section, the loan(s) will be serviced in
the same manner as an authorized

credit. After payments are reversed and
reapplied, the servicing official will
receive Form FmHA 451-28,
“Transaction Record,” from the Finance
Office reflecting the account status.

{1) Account adjustments will be
handled as follows:

(i) When a change in interest rate
retroactive to the date of loan closing on
a loan is necessary, Form FmHA 1951~
13 will be completed according to the
FMI and submitted to the Finance
Office. Payments will be reversed and
reapplied accordingly.

(ii) For unauthorized interest credits
on SFH loans, Form FmHA 1944-15 or
Form FmHA 1944-8, as applicable, will
be submitted to the Finance Office.
Payments will be reversed and
reapplied accordingly.

(iii) For accounts to be rescheduled or
reamortized, Form FmHA 1965-11, or
452-2, "Reamortization and/or Deferral
Agreement,” as applicable, will be
prepared and submitted in accordance
with the respective FML

(iv) When an inactive borrower agrees
to repay unauthorized assistance and
executes documents to evidence such as
obligation, the servicing official will
notify the Finance Office by
memorandum, attaching a copy of the
promissory note. The Finance Office will
establish the account according to the
terms of the promissory note,

(v) When a judgment is obtained
against a recipient, Form FmHA 1962-20,
“Notice of Judgment,” will be forwarded
to the Finance Office for establishment
of a judgment account.

(vi) When a loan is paid in full, the
remittance will be handled in the same
manner as any other final payment.

(2) A delinquency created through
reversal and reapplication of payments
to effect corrections outlined in
paragraph (b)(1) of this section will be
serviced according to Subpart G of Part
1951 of this Chapter.

§ 1951819 Exception authority.

The Adminlstrator may, in individual
cases, make an exception to any
requirement or provision of this Subpart
which is not inconsistent with any
applicable law or opinion of the
Comptroller General, provided the
Administrator determines that
application of the requirement or
provision would adversely affect the
Governmenl's interest. Requests for
exceptions must be made in writing by
the State Director and submitted through
the Assistant Administrator, Housing.
Requests will be supported with
documentation to explain the adverse
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effect on the Government's interest,
propose alternative courses of action,
and show how the adverse effect will be
eliminated or maintained if the
exception is granted.

§§ 1951.620-1951.649 [Reserved]

§ 1951.650 OMB control number.

The collection of information
requirements in this regulation have
been approved by the Office of
Management and Budget and assigned
OMB control number 0575-0105.

9. Subpart N is added to Part 1951 to
read as follows:

Subpart N—Servicing Cases Where

Unauthorized Loan or Other Financial

Assistance Was Received—Multiple Family

Housing

Sec.

1951.651 Purpose.

1951.652 Definitions.

1951.853 Policy.

1951.654 Categories of unauthorized
assistance.

1951.655 [Reserved|

1951656 Initial determination that
unauthorized ussistance was received.

1951,657 Notification to recipient.

1951.658 Decision on servicing actions.

1951.659-1951.660 [Reserved)

1951.661 Servicing options in lieu of
liquidation or legal action to collect.

1951.662-1851.667 [Reserved]

1951.668 Servicing unauthorized assistance
accounts,

1851.668 Exception authority.

1951.670-1051.699 [Reserved]

1951.700 OMB control number.

Exhibits A, B, and C.

Subpart N—Servicing Cases Where
Unauthorized Loan or Other Financial
Assistance Was Received—Multiple
Family Housing

§ 1951.651 Purpose.

This Subpart prescribes the policies
and procedures for servicing Multiple
Family Housing (MFH) loans and/or
grants made by Farmers Home
Administration (FmHA) when it is
determined that the borrower or grantee
was not eligible for all or part of the
financial assistance received in the form
of a loan, grant, or subsidy granted, or
any other direct financial assistance. As
used in this Subpart, MFH loans and
grants are Section 515 Rural Rental
Housing (RRH) and Rura! Cooperative
Housing (RCH) loans and Sections 514
and 518 Labor Housing (LH) loans and
grants,

§ 1951.652 Definitions.

As used in this Subpart, the following
definitions apply:

(a) Active borrower. A borrower who
has an outstanding account in the
records of the Finance Office, including

collection-only or an unsatisfied account
balance where a voluntary conveyance
was accepted without release from
liability or foreclosure did not satisfy
the indebtedness.

(b) Assistance. Financial assistance in
the form of a loan, grant, or subsidy
received.

(c) Debt instrument. Used as a
collective term to include promissory
note, assumption agreement, grant
agreement/resolution, or bond.

(d) False information. Information,
known to be incorrect, provided with the
intent to obtain benefits which would
not have been obtainable based on
correct information.

(e) Inaccurate information. Incorrect
information provided inadvertently
without intent to obtain benefits
fraudulently.

() Inactive borrower. A former
borrower whose loan(s) has(have) been
paid in full or assumed by another
party(ies) and who does not have an
outstanding account in the records of
the Finance Office.

(8) Recipient. "Recipient” refers to an
individual or entity that received a loan,
or portion of a loan, an interest subsidy,
or a grant which was unauthorized.

(h) Unauthorized assistance. Any
loan, interest subsidy, or grant, or any
portion thereof, received by a borrower
or grantee for which there was no
regulatory authorization, or for which
the recipient was not eligible.

Interest subsidy includes interest
credits, rental assistance, and subsidy
benefits received because a loan was
made at a lower interest rate than that
to which the recipient was entitled,
whether the incorrect interest rate was
selecled erroneously by the approval
official, or the documents were prepared
in error.

§ 1951653 Policy.

When unauthorized assistance has
been received, an effort must be made to
collect from the recipient the sum which
is determined to be unauthorized,
regardless of amount, unless, any
applicable Statute of Limitations has
expired. The prepayment restrictions
imposed by Subpart E of Part 1944 of
this Chapter do not apply to cases of
unauthorized assistance.

§ 1951.654 Categories of unauthorized
assistance.

Unauthorized assistance includes, but
is not limited to, these categories:

(@) The recipient was not eligible for
the assistance.

(b) The property, as approved, does
not qualify for the program. For
example: An RRH or LH project which
clearly is above modest in size, design

and/or cost or was not located in an
area designated as rural when the initial
loan was made.

(c) The loan or grant was made for
unauthorized purposes. For example:
Purchase of an excessive amoun! of
land.

(d) The recipient was granted
unauthorized subsidy in the form of:

(1) Interest credits (IC) on an RRH
loan;

(2) Rental Assistance (RA) in
connection with an RRH or LH loan; or

(3) A subsidy benefit received through
use of an incorrect interest rate.

§ 1951.655 [Reserved]

§1951.656 Initial determination that
unauthorized assistance was received.

Unauthorized assistance may be
identified through audits conducted by
the Office of the Inspector General,
USDA, (OIG); through reviews made by
FmHA personnel; or through other
means such as information provided by
a private citizen which documents that
unauthorized assistance has been
received by a recipient of FmHA
assistance. If FmHA has reason to
believe unauthorized assistance was
received, but is unable to determine
whether or not the assistance was in
fact unauthorized, the case will be
referred to the Regional Office of the
General Counsel (OCC) or the Nationa!
Office, as appropriate, for review and
advice. In every case where it is known
or believed by FmHA that the
assistance was based on false
information, investigation by the Office
of the Inspector General (O1G) will be
requested as provided for in FmHA
Instruction 2012-B {available in any
FmHA office). If OIG conducts an
investigation, the actions outlined in
§ 1951.657 of this Subpart will be
deferred until the OIG investigation is
completed and the report is received.
The reason(s) for the unauthorized
assistance being received by the
recipient will be well documented in the
case file, and will specifically state
whether it was due to:

(a) Submission of inaccurate
information by the recipient;

(b) Submission of false information by
the recipient;

(c) Submission of inaccurate or false
information by another party on the
recipient's behalf such as a loan
packager, developer, real estate broker,
or professional consultants such as
engineers, architects, management
agents and attorneys, when the recipient
did not know the other party had
submitted inaccurate or false
information;




Federal Register / Vol. 50, No. 63 / Tuesday, April 2, 1985 / Rules and Regulations

12997

(d) Error by FmHA personnel, either
in making computations or failure to
follow published regulations or other
agency issuances; or

(e) Error in preparation of a debt
instrument which caused a loan to be
closed at an interest rate lower than the
correct rate in effect when the loan was
approved.

§1951.857 Notification to recipient.

(a) Collection efforts will be initiated
by the District Director by a letter
substantially similar to Exhibit A of this
Subpart (available in any FmHA office),
and mailed by the servicing official to
the recipient by “Certified Mail, Return
Receipt Requested,” with a copy to the

tate Director and, for a case identified
in an OIG audit report, a copy to the
0IG office which conducted the audit
and the Planning and Analysis Staff of
the National Office, This letter will be
sent to all recipients who received
unauthorized assistance, regardless of
amount. The letter will:

(1) Specify in detail the reason(s) the
assistance was determined to be
unauthorized;

(2) State the amount of unauthorized
assistance to be repaid according to
Exhibit C of this Subpart (available in
any FmHA office); and

(3) Establish an appointment for the
recipient to discuss with the District
Director the basis for FmHA's claim;
and give the recipient an opportunity to
provide facts, figures, written or
other information which might alter
FmHA's determination that the
assistance received was unauthorized.

(b) If the recipient meets with the
District Director, the District Director
will outline to the recipient why the
assistance was determined to be
unauthorized. The recipient will be
given an opportunity to provide
information to refute FmHA's findings.
When requested by the recipient, the
District Director may grant additional
time for the recipient to assemble
documentation. When an extension is
granted, the District Director will specify
a definite number of days to be allowed
and establish the followup necessary to
assure that servicing of the case
continues without undue delay.

§1951.658 Decision on servicing actions.
~ When the District Director is the same
individual who approved the
unauthorized assistance, the State
Director must review the case before
further actions are taken by the District
Director,

() Payment in full. If the recipient
agrees with FmHA's determination or
will pay in & lump sum, the District
Director may allow a reasonable period

of time [usually not to exceed 90 days)
for the recipient to arrange for
repayment. The amount due will be the
amount stated in the letter as shown in
Exhibit A of this Subpart (available in
any FmHA office). The District Director
will remit collections to the Finance
Office according to the Forms Manual
Insert (FMI) for Form FmHA 1844-9,
“Multiple Housing Certification and
Payment Transmittal,” as follows:

(1) In the case of the loan, for
application to the borrower's account as
an extra payment.

(2) In the case of a grant, as a
“Miscellaneous Collection for
Application to the General Fund."

(3) In the case of a loan or grant which
was identified in an OIG audit, the
District Director will report the
repayment as outlined in § 1951,668
(a)(1)((i). (a)(3). or (a)(6) as applicable.

(4) In the case of RA, the repayment
will be handled as outlined in § 1851.661
(a)(3) and Exhibit E to FmHA Instruction
1930-C.

(b) Continuation with recipient. If the
recipient agrees with FmHA's
determination or is willing to pay the
amount in question but cannot repay the
unauthorized assistance within a
reasonable period of time, continuation
is authorized and servicing actions
outlined in § 1951.668 will be taken
provided all of the following conditions
are met:

(1) The recipient did not provide false
information as defined in § 1951.652 (d);
(2) It would be highly inequitable to
require prompt repayment of the

unauthorized assistance; and

(3) Failure to collect the unauthorized
assistance in full will not adversely
affect FmHA's financial interests.

(c) Notice of determination when
agreement is not reached. If the
recipient does not agree with FmHA's
determination, or if the recipient fails to
respond to the initial letter prescribed in
§ 1951.657 within 30 days, the District
Director will notify the recipient by
letter substantially similar to Exhibit B
of this Subpart (available in any FmHA
office) (sent by Certified Mail, Return
Receipt Requested), with a copy to the
State Director, and for a case identified
in an OIG audit report, a copy to the
OIG office which conducted the audit
and the Planning and Analysis Staff of
the National Office. This letter will
include: :

(1) The amount of assistance finally
determined by FmHA to be
unauthorized;

(2) A statement of further actions to
be taken by FmHA as outlined in
pa;agnphs {e)(1) or (e)(2) of this section;
an

(3) The appeal rights as prescribed in
Exhibit B of this Subpart (available in
any FmHA office),

(d) Appeals. Appeals resulting from
the letter prescribed in paragraph (c) of
this section will be handled according to
Subpart B of Part 1900 of this Chapter.
All appeal provisions will be concluded
befare proceeding with further actions.
If the recipient does not prevail in an
appeal, or when an appeal is not made
during the time allowed, the District
Director will proceed with the actions
outlined in paragraph (e) of this section,
as applicable, If during the course of
appeal the appellant decides to agree
with FmHA's findings or is willing to
repay the unauthorized assistance, the
District Director will proceed with the
actions outlined in paragraphs {a) or (b)
of this section.

(e) Liquidation of loan(s) or legal
action to enforce collection. If the
recipient is unwilling or unable to
arrange for repayment as provided in
paragraph (a) of this section or
continuation is not feasible as provided
in paragraph (b) of this section, one of
the following actions, es appropriate,
will be taken:

(1) Active borrower with a secured
loan. (i) The District Director will
attempt to have the recipient liquidate
voluntarily. If the recipient agrees to
liquidate voluntarily, this will be
documented by an entry in the running
record of the case file. Where real
property is involved, a letter will be
prepared by the District Director and
signed by the recipient agreeing to
voluntary liquidation. For organizations,
a resolution of the governing body may
be necessary in addition to the running
record notation. If the recipient does not
agree to voluntary liquidation, or agrees
but it cannot be accomplished within a
reasonable period of time (usually not
more than 90 days), forced liquidation
action will be initiated in accordance
with Subpart A of 1955 of this chapter
unless:

(A) The amount of unauthorized
assistance outstanding, including
principal, accrued interest, and any
recoverable costs charged to the
account, is less than $1,000; or

(B) It can be clearly documented that
it would not be in the best financial
interest of the Government to force
liquidation. If the District Director
wishes to make an exception to forced
liquidation under paragraph (e)(1)(i)(B)
of this section, a request for an
exception under § 1951.660 will be
made,

{ii) When all of the conditions of
paragraphs (a) or (b) or this section are
met, but the recipient does not repay or
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refuses to execute documents o effect
necessary account adjustments
according to the provisions of

§ 1951.661, liquidation action will be
initiated as provided in paragraph
(e)(1)(i) of this section.

(iii) When forced liquidation would be
initiated except that the loan is being
handled under paragraphs (e)(1)(i}(A) or
(e}(1)(1)(B) of this section account
adjustments will be made by FmHA
without the signature of the recipient
according to § 1951.668(a)(5). In these
cases, the recipient will be notified by
letter of the actions taken with a copy of
Form FmHA 1951-12, “Correction of
Loan Account,” if applicable.

(2) Grantee, inactive borrower, or
active borrower with unsecured loan
(such as collection-only, or unsatisfied
balance after liguidation). The District
Director will document the facts in the
case and submil it to the State Director
who will request the advice of OGC on
pursuing legal action to effect collection.
The State Director will tell OGC what
assets, if any, are available from which
to collect. The case file,
recommendation of State Director and
OGC comments will be forwarded to the
National Office for review and
authorization to implement
recommended servicing actions.

§ 1951.659-1951.660 [Reserved]

§ 1951.661 Servicing options in lieu of
liquidation or legal action to collect.

When all of the conditions outlined in
§ 1951.658(b) are met, an unauthorized
loan or grant will be serviced according
to this section and § 1951.668, provided
the recipient has the legal and financial
capabilities.

{a) Active borrower/grantee.—(1)
Unauthorized loan. (i) Correction of
problem. If the problem causing the
assistance to be unauthorized can be
corrected, corrective action will be
required. For example, where a subsidy
was in excess amount; or where the loan
included funds for purchase of excess of
the unauthorized amount, the recipient
will refund the excess land, the recipient
will be required to sell the excess land
and the proceeds will be applied to the
account as an extra payment.

(i) Continuation on existing terms.
When there is no specific problem
which tan be corrected, continuation on
the existing terms is authorized.

(2) Unauthorized subsidy benefits
received through use of incorrect
interest rate, When the recipient was
eligible for the loan but should properly
have been charged a higher interest rate
than that shown in the debt instrument,
resulting in the receipt of unauthorized
subsidy benefits, the interest rate must

be corrected to that which was in effect
when the loan was approved. All
payments made will be reversed and
reapplied at the correct interest rate and
future installments will be scheduled at
the correct interest rate. A delinquency
which is created will be serviced
according to Subpart B of Part 1965 of
this Chapter. After reapplication of
payments, the loan will be serviced as
an authorized loan. Change in interest
rate will be accomplished according to
§ 1951.668. When the recipient is a
public body with loans secured by
bonds on which interest rate cannot
legally be changed or payments
reversed or reapplied, continuation on
existing terms is authorized.

(3) Unauthorized intérest credits or
rental assistance. In cases involving RA
and/or IC, the subsidy benefits should
be terminated as provided in the Interest
Credit and Rental Assistance
Agreement. Unauthorized RA will be
serviced as a delinquent account
according to paragraph X B of Exhibit E

of Subpart C of Part 1930 of this Chapter.

(i) Tenant’s failure to properly report
changes in income or size of the
household to the borrower. In cases
where a tenant has received RA and/or
IC benefits to which he/she was not
entitled because of the tenant's failure
to properly report income or changes in
household size, the borrower-landlord
will provide the tenant with a notice of
intent to recoup improperly advanced
rental subsidy benefits. Such a notice
must inform the tenant of the amount
improperly advanced and the lump sum
or monthly amount that will be added to
the tenant's rent to recoup the improper
rental subsidy. The borrower will inform
the District Director of the unauthorized
benefits and of the agreement made by
the tenant to repay. Money collected
will be remitted according to the FMI for
Form FmHA 19844-9. If the borrower has
rental assistance, that portion
attributable to RA will be credited to the
borrower's RA account. In the event that
the tenant does not repay through active
collection efforts including legal remedy,
the borrower will report the facts to the
District Director, The District Director
will report to the State Director who will
obtain the advice of OCC on further
actions.

{if) Tenant knowingly misrepresented
income or number of occupants to the
borrower. If it appears the tenant has
knowingly misrepresented income to the
borrower, the District Director will look
into the case to determine the facts. If
the District Director determines that
income or number of occupants was
misrepresented, he/she will direct the
borrower-landlord to demand and to
attempt to recoup improperly received

rental subsidy from the tenant. Money
collected will be remitted to the Finance
Office according to the FMI for Form
FmHA 1844-9. If the tenant fails to make
restitution, the District Director will
refer the case to the State Director who
will request the advice of OGC on
further actions.

(iii) Unauthorized RA and/or IC paid
due to borrower's error, Whether
unauthorized RA or IC was received by
the borrower due to miscalculation or
oversight by the borrower or the
borrower's management agent, the
borrower is required to make restitution
to FmHA. This restitution will not be
charged to any tenan! or to the project
as any part of the budget or operating
expense. The restitution will be handled
as a refund according to the FMI for
Form FmHA 1944-49. In the case of a
nonprofit or public body borrower, when
funds from nonproject sources are not
available, the State Director may make
an exception and allow project income
not required for approved operating
budget items to cover the cost of
restitution.

(iv) Renta! assistance assigned to
wrong household. When the tenant has
correctly reported income and
household size, but RA was assigned by
the borrower to the household in error,
the tenant's RA benefit will be cancelled
and reassigned.

(A) Notification and cancellation.
Before the borrower notifies the tenant,
the borrower or management agent will
review the case with the District
Director. If the District Director verifies
that an error was made based on
information available at the time the
unit was assigned, the tenant will be
given 30 days written notice by the
borrower or management agent that the
unit was assigned in error and that the
RA benefit wiil be cancelled effective on
the next monthly rental payment due
after the end of the 30-day notice period
The written notice will provide that:

(7) The tenant has the right to cancel
the lease based on the loss of subsidy
benefit to the tenant.

(2) The RA granted in error will not be
recaptured.

(3) The tenant may meet with
management to discuss the cancellation
and the facts on which the decision was
based. The borrower must give the
tenant appeal rights under Subpart L or
Part 1944 of this Chapter.

(B) Reassignment of RA. Rental
assistance will be reassigned in
accordance with Paragraph XII of
Exhibit E to Subpart C of Part 1830 of
this chapter.

(v) Rental assistance in excess of
contract. When rental assistance is




Federal Register / Vol. 50, No. 83 / Tuesday, April 2, 1985 / Rules and Regulations

12999

advanced in excess of the RA contract
limit, the District Director will send a
report of the facts and a

recommendation of proposed action
through the State Director to the
Assistant Administrator, Housing. The
Assistant Administrator will determing
the disposition of the case and notify the
State Director, who will instruct the
District Director of the required action.

(4) Unauthorized grant assistance. (i)
When the recipient will repay
unauthorized grant assistance over a
period of time, interest will be charged
at the rate specified in the grant
agreement for default from the date
received until paid. Repayment will be
scheduled over a period consistent with
the recipient’s repayment ability but not
to exceed 10 years, The District Director
must maintain collection records as the
Finance Office cannot set upon an
account for repayment of a grant. The
District Director will attempt to collect
the monies due, and all collections will
be remitted with Form FmHA 451-2,
“Schedule of Remittances,” as a
“Miscellaneous Collection for
Application to the General Fund." For
cases identified in OIG audits only, the
District Director will report quarterly to
the State Office according to § 1951.668
(a)(6). .

(ii) If it is determined the recipient
cannot repay unauthorized grant
assistance, the assistance may be left
cutstanding under the terms of the grant
agreement. In the case of committed
funds not yet disbursed, no further
disbursements will be made without
prior consent of the Administrator,

(5) Cases where recipient has both
outhorized and unauthorized loans
outstanding. When a recipient has both
authorized and unauthorized loans
outstanding, installments will be
scheduled to be paid concurrently on all
loans, Each loan will be serviced
according to the loan servicing
regulations in effect for an authorized
loan of its type.

(b) Inactive borrower. When a
borrower no longer has an outstanding
account in the records of the Finance
Uf,\z’ice, the following actions will be
laken:

(1) Have the recipient execute a
promissory note in the amount of the
assistance determined to be
unauthorized in the Exhibit A (available
in any FmHA office) letter according lo
§ 1951.657. This note will bear interest at
the rate which was in effect for the type
loan associated with the unauthorized
assistance when it was approved. The
term will not exceed 10 years.

(2) Take the best mortgage obtainable
(o secure the note.

§§ 1951.662-1951.667 [Reserved]

§1951.668 Servicing unauthorized
assistance accounts.

When a final determination has been
made that unauthorized assistance has
been granted, the Finance Office will be
notifed of necessary account
adjustments as outlined in this section,
depending upon whether the case or
unauthorized assistance was identified
by OIG in an audit report or by another
means. The Finance Office will service
the accounts as prescribed in this
section.

(a) Audit cases. Ony the cases of
unauthorized assistance identified by
OIG will be reported to the Finance
Office. Form FmHA 1851-12 will be
completed in accordance with the FMI,
and the District Director will prepare
and submit Form FmHA 1951-52, “MFH
Record Adjustment—Audit Claim,”
according to the FMI to advise the
Finance Office. The Finance Office will
flag the account for monitoring and
reporting as required. Each payment
reversed will be reapplied as of the
original date of credit. “Loan" as used in
this section refers to an account with an
active borrower unless specified as
“inactive."

(1) Unauthorized loan. When the loan
is unauthorized because the recipient
was not eligible or because the loan was
approved for unauthorized purposes, the
Finance Office will be advised as
follows: :

(i) Repayment in full. If the recipient
has arranged to repay the unauthorized
loan, the payment will be remitted with
Form FmHA 1944-9, in accordance with
the FML Forms FmHA 1951-12 and
1951-52 will reflect the amount and the
Schedule Number from Form FmHA
1944-9.

(ii) Continuation with loan on existing
terms. When continuation with the loan
on the existing terms is approved
according to § 1951.661 (a)(1)(ii), the
District Director will submit Form
FmHA 1951-52 to the Finance Office to
reflect this.

(2) Unauthorized subsidy benefits
received through use of incorrect
interest rate. When the interest rate on
an entire loan is changed, Form FmHA
1951-52 will be submitted to notify the
Finance Office of the correct interest
rate to be charged from the loan closing
date. Payments made will be reversed
and reapplied at the corrected interest
rate, after which the unauthorized Y
subsidy benefits will be reported to OIG
as resolved. The loan will thereafter be
treated as an authorized loan,

(3) Unauthorized interest credits and/
or rental assistance. Unauthorized
rental assistance and/or interest credits

will be recovered according to the
provisions-of § 1851.661. The District
Director will report to the State Office
by the 1st of March, June, September,
and December of each year, the
repayment of unauthorized rental
assistance and/or interest credits by
account name, case number, account
code, audit report number, finding
number, date of claim, amount of claim,
amount collected during period, and
balance owed at end of reporting period.
The State Office will forward a
consolidated report to the Finance
Office no later than the 15th of March,
June, September, and December of each
year for inclusion in the OIG report.

(4) Liquidation pending. When
liquidation is initiated undey the
provisions of this Subpart, Form FmHA
1951-52 will be submitted to advise the
Finance Office of the unauthorized
assistance account to be established.
This account will be flagged “FAP"
(Foreclosure Action Pending) or “CAP"
(Court Action Pending), as applicable.
The account status will also be
amended in the MFH Information
Tracking and Retrieval System (MISTR)
according to Subpart G of Part 2033
(available in any FmHA State or District
Office).

(5) Liquidation not initiated. Cases in
which Liquidation has not been initiated
because of the provisions of § 1951.858
(e)(1)(1)(A) or (e)(1)(i)(B) will be adjusted
according to §1951.661 and this section
of this Subpart, and the adjustments will
be reflected on Form FmHA 1951-52, In
this instance only, account adjustments
will be made even though the recipient
does not sign Form FmHA 1951-52 and
any related documents.

(8) Unauthorized grant assistance,
When grant funds are to be repaid as
provided in § 1951.661(a)(4) the District
Director will report to the State Office
by the 1st of March, June, September,
and December of each year, the amount
of collections by account name, case
number, fund code, audit report number,
finding number, date of claim, original
amount of claim, amount collected
during period, and the balance owed at
end of reporting period on the
unauthorized grant assistance. The State
Office will submit a composite report to
the Finance Office by the 15th of March,
June, September, and December of each
year.

(7) Establishment of account for
inactive borrower. When an inactive
borrower agrees to repay unauthorize
assistance and executes documents to
evidence such an obligation, Forms
FmHA 1951-12 and 1951-52 will be
completed according to the FMls. The
Finance Office will establish the
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account according to the terms indicated
on Form FmHA 1951-52.

(8) Reporting. At prescribed intervals,
the Finance Office will report to the OIG
on the status of cases involving
unauthorized assistance which were
identified by OIG in audit reports. The
amounts to be reported will be
determined by the Finance Office after
account servicing actions have been
completed. For reporting purposes, the
following applies:

(i) For an unauthorized loan account
as provided in paragraphs (a)(1) or (a)(4)
of this section, reporting will be as
follows:

(A) When unauthorized assistance is
paid in full, this will be reported an the
next scheduled report only,

{B) When continuation with the loan
on exisling terms is approved, the case
will be reported as resolved on the next
scheduled report, and no further
reporting is required.

(ii) For unauthorized subsidy cases as
provided in paragraphs (a)(2) or [a)(3) of
this section, after the unauthorized
amount has been repaid or payments
have been reversed and reapplied at the
correct interes! rate, the unauthorized
subsidy will be reported as resolved on
the next scheduled report. No further
reporting is required.

(iii) When an account is established
with liquidation action pending as
provided in paragraph (a)(4) of this
section, the status will be included on
each scheduled report until the
liquidation is completed or the account
is otherwise paid in full.

(iv) When ﬁquidntion is not initiated
as provided in paragraph (a)(5) of this
section, this will be reported on the next
scheduled report (along with collectons,
if any). No further reporting is required.

{v) When unauthorized grant
assistance is scheduled to be repaid, the
collections and status reported by the
State Office to the Finance Office by
memorandum according to paragraph
{a)(6) of this section will be included in
the OIG Report until the account is paid
in full,

(vi) When an inactive borrower has
agreed to repay unauthorized assistance
according to paragraph (a}{7) of this
section, the account will be reported
initially, and collections and status will
be included in each scheduled report
until the account is paid in full.

(b) Nonaudit cases. Basically,
servicing is the same for audit and
nonaudit case; however, when receipt of
unauthorized assistance is identified by
a means other than an OIG audit report,
the Finance Office will be notified only
if adjustments to an active account or
reinstatement of an inactive account are
necessary, or grant funds are repaid.

Once adjustments are made as provided
in this paragraph, the loan(s) will be
treated as an authorized loan(s). Any
payment reversed will be reapplied as
of the original date of credit. After
payments are reversed and reapplied.
the District Director will receive Form
FmHA 451-26, “Transaction Record,”
from the Finance Office reflecting the
account status.

(1) Account adjustments will be
handled as follows:

(i) When a change in interest rate
retroactive to the date of loan closing Is
necessary, Form PmHA 1951-13,
“Change in Interest Rate,” will be
completed according to the FMI and
executed by the borrower. Form FmHA
1951-521 will be submitted to the
Finance Office. Payments will be
reversed and reapplied accordingly.

(ii) When an inactive borrower agrees
to repay unauthorized assistance and
executes documents to evidence such an
obligation, the District Director will
notify the Finance Office by
memorandum, attaching a copy of the
promissory note. The Finance Office will
establish or reinstate the account
according to the terms of the promissory
note.

(iii) If a loan is paid in full, the
remittance will be handled in the same
manner as any other final payment.

(2) A delinquency created through
reversal and reapplication of payments
to effect corrections outlined in
paragraph (b)(1)(i) of this section will be
serviced according to Subpart B of Part
1965 of this Chapter.

§ 1951669 Exception authority.

The Administrator may in individual
cases make an exception {o any
requirement or provision of this Subpart
which is not inconsistent with any
applicable law or opinion of the
Comptroller General, provided the
Administrator determines that
application of the requirement or
provision would adversely affect the
Government’s interest, Requests for
exceptions must be made in writing by
the State Director and submitted through
the Assistant Administrator, Housing.
Requests will be supported with
documentation to explain the adverse
effect on the Covernment's interest,
proposed alternative courses of action,
and show how the adverse effect will be
eliminated or minimized if the exception
is granted.

§§ 1951.870-1951.699 [Reserved]

§ 1951.,700 OMB control number,

The collection of information
requirements in this regulation have
been approved by the Office of

Management and Budget and assigned
OMB control number 0575-0104.

10. Subpart O is added to Part 1951 to
read as follows:

Subpart O—Servicing Cases Where
Unauthorized Loan(s) or Other Financial
Assistance Was Recelved—Community and
Insured Business Programs

Sec.

1861.7m

1851.702 Definitions,

1851.703 Poliey.

1951.704-1851.705 [Reserved|

1851.706 Initial determination that
unauthorized assistance was received.

1951.707 Notification to recipient.

1951.708 Decision on servicing actions.

1951,700-16851.710  [Reserved)

1951.711 Servicing options in liew of
liquidation or legal action to collect.

1951.712-1951.714 [Reserved)

1951.715 Account adjustments and reporting
requirements,

1951.716 Exception authority.

1951.717-1851.749 - [Reserved)

1951.750 OMB Control number.

Exhibits A, B and C.

. Subpart O—Servicing Cases Where

Unauthorized Loan(s) or Other
Financial Assistance Was Recelved—
Community and Insured Business
Programs

§ 1951.701 Purposa.

This Subpart prescribes the policies
and procedure for servicing Community
and Business Program loans and/or
grants made by Farmers Home
Administration (FmHA) when il is
determined that the borrower grantee
was not eligible for all or part of the
financial assistance received in the form
of a loan, grant, or subsidy granted, or
any other direcl financial assistance. It
does not apply to guaranteed loans.

§ 1951.702 Definitions.

As used in this Subpart, the following
definitions apply:

(a) Active borrower. A borrower who
has an outstanding account in the
records of the Finance Office, including
collection-anly or an unsatisfied accoun!
balance where a voluntary conveyance
was accepted without release from
liability of foreclosure did not satisfy the
indebtedness.

(b} Assistance. Finance assistance in
the form of a loan, grani, or subsidy
received.

(c) Debt instrument. Used as a
collective term to include promissory
note, assumplion agreement, grant
agreement agreement/resolution, or
bond.

(d) Faise information. Information,
known to be incorrect, provided with the
intent to obtain benefits which would
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not have been obtainable based on
correct information.

(e) Inaccurate information. Incorrect
information provided inadvertently
without intent to obtain benefits
fraudulently.

(1) Inactive borrower. A former
borrower whose loan(s) has (have) been
paid in full or assumed by another
party(ies) and who does not have an
outstanding account in the records of
the Finance Office.

(¢) Recipient. "Recipient" refers to an
individual or entity that received a loan,
or portion of a loan, an interest subsidy,
a grant, or a portion of a grant which
was unauthorized.

(h) Servicing official. For Community
Programs, the servicing official is the
District Director, an Assistant District
Director, or & District Loan Specialist so
designated. For Business Programs, the
servicing official is the State Director or ,
Designee.

(i) Unauthorized assistance. Any loan,
interest subsidy, grant, or portion
thereof received by a recipient for which
there was no regulatory authorization
for which the recipient was not eligible.
Interest subsidy includes subsidy
benefits received because a loan was
closed at a lower interest rate than that
to which the recipient was entitled,
whether the incorrect interes! rate was
selected erroneously by the approval
official or the documents were prepared
in error.

§1951.703 Policy.

When unauthorized assistance has
been received, an effort must be made to
collect from the recipient the sum which
is determined to be unauthorized,
regardless of amount, unless any
applicable Statute of Limitation has
expired.

§1951,704—1951.705 [Reserved]

§1951.706 Initial determination that
unauthorized assistance was received.
Unauthorized assistance may be
identified through audits conducted by
the Office of the Inspector General,
USDA, (OIG); through reviews made by
FmHA personnel; or through other
means such as information provided by
d private citizen which documents that
unauthorized assistance has been
receive by a recipient of FmHA
assistance. If the servicing official has
reason to believe unauthorized
assistance was received, but is unable
to determine whether or not the
assistance was in fact unauthorized, the
case file including the advice of the
Regional Office of the General Counsel
(OGC) will be referred to the National
Office for review and comment. In every
case where it is known or believed by

FmHA that the assistance was based on
false information, investigation by the
OIG will be requested as provided for in
FmHA Instruction 2012-B (available in
any FmHA office). If OIG conducts an
investigation, the actions outlined in

§ 1851.707 will be deferred until the OIG
investigation is completed and the
report is received. The reason(s) for the
unauthorized assistance being received
by the recipient will be well documented
in the case file, and will specifically
state whether it was due to:

(a) Submission of inaccurate
information by the recipient;

{b) Submission of false information by
the recipient.

{c) Submission of inaccurate or false
information by another authorized party
acting on the recipient’s behalf including
professionl consultant such as
engineers, architects, and attorneys,
when the recipient did not know the
other part had submitted inaccurate or
false information;

(d) Error by FmHA personnel, either
in making computations or failure to
follow published regulations or other
agency issuances; or

{e) Error in preparation of a debt
instrument which caused a loan to be
closed at an interest rate lower than the
correct rate in effect when the loan was
approved.

§ 1951.707 Notification to recipient.

{a) Collection efforts will be initiated
by the servicing official by a letter
substantially similar to Exhibit A of this
Subpart (available in any FmHA office),
and mailed to the recipient by “Certified
Mail, Return Receipt Requested,” with a
copy to the State Director and, for a
case identifed in an OIG audit report, a
copy to the OIG office which conducted
the audit and the Planning and Analysis
Staff of the National Office. This letter
will be sent to all recipients who
received unauthorized assistance,
regardless of amount. The letter will:

(1) Specify in detail the reason(s) the
assistance was determined to be
unauthorized;

(2) State the amount of unauthorized
assistance, including any accrued
interest to be repaid; and

(3) Establish an appointment for the
recipient to discuss with the servicing
official the basis for FmHA's claim; and
give the recipient an opportunity to
provide facts, figures, written records or
other information which might alter
FmHA's determination that the
assistance received was unauthorized.

{b) If the recipient meets with the
servicing official, the servicing official
will outline to the recipient why the
assistance was determined to be
unauthorized. The recipient will be

given an opportunity to provide
information to refute FmHA's findings.
When requested by the recipient, the
servicing official may grant additional
time for the recipient to assemble
documentation. When an extension is
granted, the servicing official will
specify a definite number of days to be
allowed and establish the follow up
necessary to assure that servicing of the
case continues without undue delay.

§ 1951.708 Decision on servicing actions.

When the servicing official is the
same individual who approved the
unauthorized assistance, the next-higher
supervisory official must review the
case before further actions are taken by
the servicing official.

(a) Payment in full. If the recipient
agrees with FmHA's determination or
will pay the amount in question, the
servicing official may allow a
reasonable period of time (usually not to
exceed 90 days) for the recipient to
arrange for repayment. The amount due
will be determined according to
§ 1951,711(a). the servicing official will
remit collections to the Finance Office
according to the Forms Manual Insert
(FMI) for Form FmHA 451-2, “Schedule
of Remittances,” as follows:

(1) In the case of a loan, for
application to the borrower's account as
an extra payment.

(2) In the case of a grant, as a
“Miscellaneous Collection for
Application to the General Fund.”

(3) In the case of a loan or grant which
was identified in an OIG audit, the
servicing official will report the
repayment as outlined in
§ 1951.711(b)(2) or 1951.715 as
applicable.

(b) Continuation with recipient. If the
recipient agrees with FmHA's
determination or is willing to pay the
amount in question but cannot repay the
unauthorized assistance within a
reasonable period of time, continuation
is authorized and servicing actions
outlined in § 1951.711 will be taken
provided all of the following conditions
are meb

(1) The recipient did not provide false
information as defined in §1951.702(d);

(2) It would be highly inequitable to
require prompt repayment of the
unauthorized assistance; and

(3) Failure to collect the unauthorized
assistance in full will not adversely
affect FmHA's financial interests.

(c) Notice of determination when
agreement is not reached. If the
recipient does not agree with FmHA's
determination, or if the recipient fails to
respond to the initial letter prescribed in
§ 1951.707 within 30 days, the servicing
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official will notify the recipient by letter
substantially similar to Exhibit B of this
Subpart (available in any FmHA office)
[sent by Certified Mail, Return Receipt
Requested), with a copy to the State
Director, and for a case identified in an
OIG audit report, a copy to the OIG
office which conducted the audit and the
Planning and Analysis Staff of the
National Office. This letter will include:

(1) The amount of assistance finally
determined by FmHA to be
unauthorized including any accrued
interest,

(2) A statement of further actions to
be taken by FmHA as outlined in
pa;asraphs {e)(1) or (e)(2) of this section;
an

(3) The appeal rights as prescribed in
Exhibit B of this Subpart (available in
any FmHA office).

(d) Appeals. Appeals resulting from
the letter prescribed in paragraph (c) of
this section will be handled according to
Subpart B of Part 1900 of this Chapter.
All appeal provisions will be concluded
before proceeding with further actions.
If the recipient does not prevail in an
appeal, or when an apeal is not made
during the time allowed, the servicing
official will document the facts in the
case file and submit to State Director, if
the servicing official is other than State
Director, who will proceed with the
actions outlined in paragraph (e} of this
section, as applicable. If during the
course of appeal the appellant decides
to agree with FmHA's findings or is
willing to repay the unauthorized
assistance, the servicing official will
proceed with the actions outlined in
paragraphs (a), (b), or (e) of this section.

(e) Liquidation of loan(s) or legal
action to enforce collection. When a
case cannot be handled according to the
provisions of paragraphs (a) or (b) of
this section, or if the recipient refuses to
execute the documents necessary to
establish an obligation 1o repay the
unauthorized assistance as provided in
§1851.711, one of the following actions
will be taken:

(1) Active barrower with a secured
lean. (i) The servicing official will
attempt to have the recipient liquidate
voluntarily. If the recipient agrees to
liquidate voluntarily, this will be
documented in the case file. Where real
property is involved, a letter will be
prepared by the servicing official and
signed by the reciplent agreeing to
voluntary liquidation. A resolution of
the governing body may be required.1f
the recipient does not agree to voluntary
liquidation, or agrees but it cannot be
accomplished within a reasonable
period of time (usually not more than 90
days), forced liquidation action will be
initiated in accordance with applicable

provisions of Subpart A of Part 1955 of
this Chapter unless:

(A) The amount of unauthorized
assistance outstanding, including
principal, accrued interest, and any
recoverable costs charged to the
account, is less than $1.000; or

(B) It can be clearly documented that
it would not be in the best financial
interest of the Government to force
liquidation. If the servicing official
wishes to make an exception to forced
liquidation under paragraph (e}{1){i)(B)
of this section, a request for an
exception under § 851.716 will be made.

(ii) When all of the conditions of
paragraphs (a) or (b) of this section are
met, but the recipient does not repay or
refuses to execute documents to effect
necessary account adjustments
according of the provisions of
§ 1951.711, liquidation action will be
initiated as provided in paragraph
(e)(1)(i) of this section,

{iii) When forced liquidation would be
initiated except that the loan is being
handled under paragraphs (e)(1)(i}(A) or
{e)(1)(i)(B) of this section, continuation
with the loan on existing terms will be
provided. In these cases, the recipient
will be notified by letter of the actions
taken,

(2) Grantes, inactive borrower, or
active borrower with unsecured loan
(such as collection-only, or unsatisfied
balance after liquidation). The servicing
official will document the facts in the
case file and submit it to the State
Director, if the servicing official is other
than the State Director, who will request
the advice of the OGC on pursuing legal
action to effect collection. The case file,
recommendation of State Director and
OGC comments will be forwarded to the
National Office for review and
authorization to implement
recommended servicing actions. The
State Director will tell OGC what assets,
if any, are available from which to
collect.

§ 1951.709—1951.710 [Reserved)

§ 1951.711 Servicing options in lieu of
liquidation or legal action to collect.

When the conditions outlined in
§ 1951.708(b) are met, the servicing
options outlined in this section will be
considered. Accounts will be serviced
according to this section and § 1951.715.

(a) Determination of unauthorized
loan and/or grant ossistance amount.

(1) Unauthorized loan amount. The
principal loan amount that was
unauthorized will be determined. The
unauthorized amount will be the
unauthorized principal plus any accrued
interest on the unauthorized principal at
the note interest rate until the date paid

in accordance with §1951,708{a], or until
the date other satisfactory financial
arrangements are made in accordance
with paragraphs (b)(1) or (c) of this
section.

(2) Unauthorized grant amount. The
unauthorized grant actually expended
will be determined. The unauthorized
amount will be the unauthorized grant
with accrued interest at the interest rate
stipulated in the respective executed
grant agreement for default cases until
the date paid in accordance with
§ 1951.708(a), or until the date other
satisfactory financial arrangements are
made in accordance with paragraphs
(b)(2) or (c) of this section.

(b) Continuation on modified terms.
When the recipient has the legal and
financial capabilities, the case will be
serviced according to one of the
following, as appropriate. In each
instance, the servicing official will
advise the Finance Office by
memorandum of the actions necessary
to effect the account adjustment.

(1) Unauthorized loan. A loan for the
unauthorized amount determined
according to paragraph (a)(1) of this
section will be established at the
interest rate specified in the outstanding
debt instrument or at the present marke!
interest rate, whichever is greater, for
the respective community and business
program area. The loan will be
amortized for a period not to exceed
fifteen (15) years, the remaining term of
the original loan, or the remaining useful
life of the facility whichever is shorter,

(2) Unauthorized grant. The
unauthorized grant amount determined
according to paragraph (a)(2) of this
section will be converted to a loan at the
markel interest rate for the respective
Community and Business Programs area
in effect on the date the financial
assistance was provided, and will be
amortized for a period not to exceed
fifteen (15) years. The recipient will be
required to execute a debt instrument to
evidence this obligaton, and the best
security position practicable in a
manner which will adequately protect
the FmHA's interests during the
repayment period will be taken as
security. When the recipient is to repay
grant assistance, the servicing official
must maintain records on the “account”
as the Finance Office cannot set up an
account for repayment of a grant. The
servicing official will attempt to collect
the monies due and all collections will
be remitted with Form FmHA 451-2 to
the Finance Office as “Miscellaneous
Collections for Application to the
General Fund." For cases identified in
OIG audits only, the servicing official
will report by the 1st of March, June,
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september, and December of each year
the following information on cases of
his type to the State Director:
Recipient’s name, fund code, audit
report number, audit finding number,
date of claim, amount of claim, amount
collected during the reporting period,
and the balance owed on the
wnauthorized grant assistance.

(3) Unauthorized subsidy benefits
received. When the recipient was
¢ligible for the loan but should have
been charged a higher interest rate than
that in the debt instrument, which
resulted in the receipt of unauthorized
sbsidy benefits, the case will be
handled as outlined in this paragraph
when legally possible, The interest rate
will be adjusted to the appropriate
interest rate which was in effect on the
date of loan approval or when the
recipient was notified according to
§1851.707 of this Subpart, whichever is
greater. (see Exhibit C of this Subpart
for interest rates (available in any
FmHA office}.) No retroactive
adjustment of interest rate and
collection of unauthorized subsidy
benefits will be required. Appropriate
adjustments will be made to recipient’s
account to reflect the revised
installments, No reversal and
reapplication of previous payments will
be required.

(c) Continuation of existing terms.
When the recipient does not have the
legal and/or financial capabilities for
the options outlined in paragraphs (b)(1),
(b)(2). or (b)(3) of this section, as
appropriate, to be exercised, the
recipient may be allowed to continue to
meet the loan/grant obligations outlined
in the existing loan/grant instruments.
Unless the unauthorized assistance was
identified in an OIG audit, no Finance
Office notification or action is
necessary. If identified by OIG, the
servicing official will advise the Finance
Office by memorandum of the
determination to continue with the
recipient on the existing terms of the
loan/grant.

(d) Reporting requirements to
National Office. An annual report will
be submitted by the State Office to the
Assistant Administrator, Community
fnd Business Programs, within 30 days
lollowing the end of the Government's
Iiscal year for each case of unanthorized
issistance or subsidy benefits. The,
report will include for each case the
iccount name, case number, fund code,
0IG audit number (if applicable),
imount collected during period, and the
balance owed on the unauthorized
issistance. Each State Office is
responsible for coordinatinfg with the
servicing official's office so that this

information can be accumulated and
consolidated by the State Office within
the allotted time. A negative report is
required from States which have no
unauthorized assistance cases.

§ 1951.712-1951.714 [Reserved]

§1951.715 Account adjustments and
reporting requirement.

Cases of unauthorized assistance
which require Finance Office
notification and action, regardless of
whether they were identified in an OIC
audit or by other means, will be
submitted to the Finance Office by
memorandum from the servicing official,
as provided in applicable paragraphs of
§ 1951.711 of this Subpart. Each
memorandum should include account
(borrower) name, case number, audit
report number (if applicable), finding
number (if applicable), fund code, loan
number, and an explanation of the
actions to be taken. If the unauthorized
assistance was identified in an OIG
audit report, the memorandum should be
clearly annotated “Audit Claim for OIC
Report” as a part of the subject. The
explanation should provide sufficient
details to allow the Finance Office to
properly adjust the account. The State
Office will forward & consolidated
report on unauthorized grant assistance
identified in an OIC audit to the Finance
Office by the 15th of March, June,
September, and December of each year
reflecting the information reported by
servicing officials in accordance with
§ 1951.711{b){2) for inclusion in the
report to OIC.

(a) Entire loan unauthorized. When
the entire loan is unauthorized because
the recipient was not eligible or because
the loan was approved for unauthorized
purposes, the servicing official will
advise the Finance Office, b
memorandum, which of the following
servicing actions will be taken.

(1) Repayment in full. If the recipient
has arranged to repay the unauthorized
loan in full through refinancing or other
available resources, the payment will be
remitted with Form FmHA 451-2 and the
schedule number will be included in the
memorandum.

(2) Continuation with loan on existing
or modified terms. When it is
determined, according to §1951.711
(b)(1) or (c), that continuation with the
loan on the existing or modified terms
will be provided, the servicing official
will advise the Finance Office by
memorandum of this determination
including an explanation of the terms, if
modified.

{b) Portion of loan unauthorized.
When only a portion of the loan has
been determined to be for unauthorized

purposes, the servicing official will
advise the Finance Office, by
memorandum, of the servicing actions
as follows:

(1) Repayment in full of unauthorized
portion. If the recipient has arranged to
repay the unauthorized portion of the
loan through refinancing or other
available resources, the remittance will
be submitted with Form PmHA 451-2,
and the schedule number will be
included in the memorandum,

(2) Continuation with unauthorized
portion of loan on existing or modified
terms. When it is determined, according
to §1951.711 (b)(1) or (c), that
continuation with the unautho
portion of the loan on the existing or
modified terms will be provided, the
servicing official will advise the Finance
Office by memorandum of this
determination, including an explanation
of the terms if modified. The authorized
portion will retain the original loan
number with installments adjusted
accordingly. Payments previously made
will not be reversed and reapplied. The
amortized unauthorized amount will be
assigned the next available loan
number. Installments for the authorized
and unauthorized loans will be
scheduled and paid concurrently.

(¢) Unauthorized subsidy benefits
received. The unauthorized subsidy
benefits received will be serviced
according to § 1951.711 (b)(3) or (c).

(d) Liguidation pending. When
liquidation is initiated under the
provisions of this Subpart, the servicing
official will advise the Finance Office,
by memorandum, that an unauthorized
assistance account is to be established.
This account will be flagged “FAP"
(Poreclosure Action Pending) or “"CAP"
(Court Action Pending), as applicable.

(e) Liquidation not initiated. Cases in
which liquidation would normally be
initiated, but where it is not because of
the provisions of § 1951.708(¢)(1), will be
serviced in accordance with
§ 1951,708(e)(1)(iif). If the unauthorized
assistance was identified through means
other than an OIG audit report. the
Finance Office will not be notified and
no action is necessary.

(f) Unauthorized grant assistance. A
grant that is to be repaid will be
serviced according to §1951.711(b){2). if
the unauvthorized assistance was
identified through means other than an
OIG audit report and a determination
has been made not to recover, the
Finance Office will not be notified and
no action Is necessary.

(g) Reporting. At prescribed intervals,
the Finance Office will report to the OIG
on the status of cases involving
unauthorized assistance which were
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identified by OIG in audit reports. The
amounts to be reported will be
determined by the Finance Office after
account servicing actions have been
completed. For reporting purposes, the
following applies:

(1) For an unauthorized loan account
established as provided in paragraphs
(a) or (b) of this section, reporting will
be as follows:

(i) When unauthorized assistance is
paid in full, this will be reported on the
next scheduled report only.

(ii) When continuation with the loan
on existing or modified terms is
approved, this will be reported on the
next scheduled report, and no further
reporting is required.

(2) For unauthorized subsidy cases as
provided in paragraph (c) of this section,
once the interest rate has been
appropriately adjusted, the unauthorized
subsidy will be reported as resolved on
the next scheduled report. No further
reporting is required.

(3) When an account is established
with liquidation action pending as
provided in paragraph (d) of this section,
the status will be included on each
scheduled report until the liquidation is
completed or the account is otherwise
paid in full.

(4) When liquidation is not initiated as
provided in paragraph (e) of this section,
this will be reported on the next
scheduled report. No further reporting is
required.

(5) When unauthorized grant
assistance is scheduled to be repaid as
provided in paragraph (f) of this section,
collections and status will be included
in the report to OIC until the amount is
paid in full.

§1951.716 Exception authority.

The Administrator may in individual
cases make an exception to any
requirement or provision of this Subpart
which is not inconsistent with any
applicable law or opinion of the
Comptroller General, provided the
Administrator determines that
application of the requirement or
provision would adversely affect the
Government's interest. Requests for
exceptions must be made in writing by
the State Director and submitted through
the Assistant Administrator, Community
and Business Programs. Requests will be
supported with documentation to
explain the adverse effect on the
Government's interest, propose
alternative courses of action, and show
how the adverse effect will be
eliminated or minimized if the exception
is granted.

§1951.717-1951.749 [Reserved]

§1951.750 OMB control number.

The collection of information
requirements in this regulation have
been approved by the Office of
Management and Budget and assigned
OMB control number 0575-0103.

PART 1955—PROPERTY
MANAGEMENT

Subpart A—Liquidation of Loans and
Acquisition of Property

9. In § 1955.15, paragraph (d)(15)(i) is
revised to read as follows:

§1955.15 Foreciosure of loans secured by
real estate.

(d) L

(15) * * * (i) If a deficiency judgment
is obtained in accordance with
paragraph (b)(2) of this section, the
account will be classified as a judgment
case and Form FmHA 1952-20, "Notice
of Judgment,” will be prepared and
distributed according to the FML [For
MFH cases the District Director should
contact the State Office or MFH Unit in
the Finance Office for instructions on
altering Form 1962-20 to meet the
requirements of the Automated Multiple
Family Housing Accounting System
(AMAS).] The account will be serviced
in accordance with Section 1962.49(e) of
Subpart A of Part 1962 of this chapter.
When action to obtain a deficiency
judgment is pending at the time Form
FmHA 465-8 (Form PmHA 1965-19 for
MFH cases) is sent to the Finance
Office, the action will be indicated on
the form.

PART 1962—PERSONAL PROPERTY

Subpart A—Servicing and Liquidation
of Chattel Security

§1962.49 [Amended]

10. In § 1962.49, paragraph (e)(1), the
number of the form entitled “Notice of
Judgment" is changed from “Form
FmHA 455-20" to “Form FmHA 1962~
20."

Authorities: 7 U.S.C. 1989, 42 U.S.C. 1480, 42
U.S.C. 2042, 5 U.S.C, 301, Sec. 10, Pub. L. 93-
357, 88 Stat. 392, 7 CFR 2.23, 7 CFR 2.70, 29 FR
14764, 32 FR 9850.

Dated: February 22, 1985,

Dwight O. Calhoun,

Acting Associate Administrator, FmHA,
Farmers Home Administrotion,

[FR Doc. 85-7808 Filed 4-1-85; 8:45 am]
BILLING CODE 3410-07-M

7 CFR Part 1942

Community Facility Loans and Grants

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations regarding loans and grants
for Community Facility projects. This
action is being taken to eliminate
restrictions that could adversely affect
certain low income communities. The
intended effect of this action is to
correct an unforeseen problem created
by the September 19, 1984 regulation
change. This will allow FmHA to more
effectively serve the needs of rural
communities participating in FmHA's
Community Facility programs.
EFFECTIVE DATE: April 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Jerry W. Cooper, Loan Specialist, Water
and Waste Disposal Division, Farmers
Home Administration, USDA, South
Agriculture Building, Room 6328,
Washington, DC 20250, telephone: (202)
382-9589.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum 1512-1 which implements
Executive Order 12291, and has been
determined to be “nonmajor” since the
annual effect on the economy is less
than $100 million and there will be no
significant increase in cost or prices for
consumers, individual industries;
Federal, State, or Local government
agencies; or geographic regions.
Futhermore, there will be no adverse
effects on competition, employment.
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets, This action is not expected to
substantially affect budget outlay or to
affect more than one agency or to be
controversial. Additional efforts to
administer the changes are expected to
be minimal. Increased program costs
are, therefore, not anticipated. The net
result is expected to provide better
service to rural communities.

The PmHA programs and projects
which are affected by these instructions
are subject to State and local review
under section 401 of the
Intergovernmental Cooperation Act and
section 204 of the Demonstration Cities
and Metropolitan Development Act.

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, "Environmental Programs.”
It is the determination of FmHA that this
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gotion does not constitute a major
federal action significantly affecting the
quality of the human environment and in
sccordance with the National
Environmental Policy Act of 1969, Public
Law 91-180, an Environmental Impact
Statement is not required.

The FmHA Administrator, has
determined that the action will not have
a significant economic impact on a
substantial number of small entities
because the proposed action will only
affect a8 small number of rural
communities.

The Catalog of Federal Domestic
Assistance programs affected are No.
10418, Water and Wasle Disposal
Systems for Rural Communities, and No.
10423, Community Facilities Loans.

This action requires no change in
recordkeeping or reporting requirements
imposed upon the public.

This action amends PmHA's policies
for making loans and development
grants. These loans and grants assist in
financing the development costs of
community facilities and domestic water
and waste disposal systems to rural
communities and other associations of
farmers, ranchers, rural residents, and
other rural users.

It is the policy of this Department that
rules relating to public property, loans,
grants, benefits, or contracts shall be
published for comment notwithstanding
the exemption in 5 U.S.C. 553 with
respect to such rules. These >
amendments, however, are not
published for proposed rulemaking since
the purpose of the change is to correct
an unforeseen problem created by a
previous regulation change and any
delsy would be contrary to the public
interest.

On September 19, 1984, FmHA
published a final rule at 49 FR 36627
amending its regulations to use median
household income (MHI) in leu of
median family income (MFI) in
determining interest rates and amount of
grant assistance. This change has
resulted in some low income rural
tommunities not being eligible for
intermediate interest rate loans and
grant assistance in five States and
Pgerto Rico. In these States and Puerto
Rico, 85 percent of the nonmetropolitan
median houshold income (NMHI) is
below the poverty line prescribed by the
Office of Management and Budget for a
fumily of four, as adjusted under section
824 of the Economic Opportunity Act of
1964 (42 U.S.C, 2971d). Under current
regulations intermediate interest rates
ind development grants cannot be made
'0 rural communities whose MHI is more
than 85 percent of a State's NMHI, but
élso below the poverty line.

This was not intended to occur as a
result of the above regulation change. It
was never the intent of FmHA to
eliminate intermediate interest rates and
grant assistance to rural communities
whose MHI is below the poverty line.

To address this problem, FmHA
amends Subparts A and H of Part 1942
by authorizing intermediate interest
rates and development grants to rural
communities whose MHI is more than 85
percent of a State's NMHI but also
below the poverty line. This will allow
FmHA to continue to provide financial
assistance to low income communities
in accordance with the objectives of the
Administration and Congress.

FmHA amends Subpart A of Part 1842
as follows:

1. Sections 1942.17(c)(2)(iii)}{C) (2) and
() to clarify the point distribution where
the MHI of the service area is more than
85 percent of a State's NMHI but also
below the poverty line.

2. Section 1842.17(1)(3) to authorize
intermediate interest rates where the
MHI of the service area is more than 85
percent of a State’s NMHI but also
below the poverty line.

FmHA amends Subpart H of Part 1942
as follows:

1. Section 1942.360{a)(14) to change
the eligibility for grant assistance. The
change will authorize the use of grant
funds where the MHI of the service area
is more than 85 percent of a State's
NMHI but also below the poverty line.
Also, to add a definition for "poverty
line.”

2. Section 1942.363(c)(2)(i) to remove
the definition of "poverty line"” now in
Section 1942.360(a)(14).

3. Section 1942.363(c)(2)(ii) to clarify
the use of 1.0 percent of MHI in
determining the amount of grant
assistance where the MHI of the service
area is above the poverty line but not
more than 85 percent of the State's
NMHI

4. Section 1842.363(c)(2)(iii) is
removed. This paragraph is not needed
with the revision to section
1942.360(a)(14).

List of Subjects in 7 CFR Part 1042

Community development, Grant
programs—Housing and Community
Development, Rural areas, Waste
treatment and disposal—Domestic,
Water supply—Domestic.

PART 1942—ASSOCIATIONS

Therefore, Chapter XVIIL, Title 7,
Code of Federal Regulations is amended
as follows:

Subpart A—Community Facility Loans

1. In § 1942.17, paragraphs (c){2)(iii)(C)
(2) and (3), and paragraph ([}(3) are
revised to read as follows:

§ 1942.17 Community Facilities.

[c) L J .

(2) ..

(iii) - - -

(C' . .

2) More than the proverty line and
less than 85 percent of the State's

nonmetropolitan median household

income—20 points.

(3) More than the poverty line and
between 85 percent and 100 percent,
inclusive, of the State's nonmetropolitan
median household income—15 points,

(n aAave'e

(3) Intermediate rate, The
intermediate interest rate will be set at
the poverty line rate plus one-half of the

“difference between the poverly line rate

and the market rate. It will apply to
loans that do not meet the requirements
for the poverty line rate and for which
the median household income of the
service area is below the poverty line or
not more than 85 percent of the
nonmetropolitan median household
income of the State.

Subpart H—Development Grants for
Community Domestic Water and
Waste Disposal Systems

2. Section 1942.360 is amended by
revising paragraph (8)(14) to read as
follows:

$1942.360 Grant Limitations.

(8) ..o

(14) Pay any cos!s of a project when
the median household income of the
service area is above the poverty line
and more than 85 percent of the
nonmetropolitan median household
income of the State. The poverty line
will be that income prescribed by the
Office of Management and Budget for a
family of four, as adjusted under Section

624 of the Economic Opportunity Act of

1964 (42 U.S.C. 2971d).

3. Section 1942.363 is amended by
removing paragraph (c)(2)(iii) and
revising paragraph (c)(2)(i) and
paragraph [c)(2)(ii) to read as follows:
§ 1942363 Determining the need for
development grants,

(c)o . .
(2)0 .o
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(1) .5 percent when the median
household income of the service area is
below the poverty line.

(ii) 2.0 percent when the median
household income of the service area is
above the poverty line but not more than
85 percent of the State's
nonmetropolitan median household
income.

(7 US.C. 196%; 7 CFR 2.23; 7 CFR 2.70)

Dated: February 28, 1985. .

Dwight O. Calhoun,

Acling Assaciate Administrator, Farmers
Home Administration.

|FR Doc. 85-7861 Filed 4-1-85; 8:45 am]
BILLING CODE 3410-07—M

NUCLEAR REGULATORY
COMMISSION

10CFR Part 2

Exceptions to Notice and Comment
Rulemaking Procedures

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The final rule amends the
Commission’s rules of practice by
revising Commission rulemaking
procedures contained in 10 CFR 2.804
and 2.805 to clarify the Commission's
use of the exceptions to notice and
comment rulemaking contained in
section 4 of the Administrative
Procedure Act, 5 U.S.C. 553(b). This
clarification is necessary in light of the
U.S. Court of Appeals for the District of
Columbia decision in Union of
Concerned Scientists v. Nuclear
Regulatory Commission, 711 F. 2d 370
(D.C. Cir. 1983).

EFFECTIVE DATE: May 3, 1985,

FOR FURTHER INFORMATION CONTACT:
Prancis X. Cameron, Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone: 301-492-8689,

SUPPLEMENTARY INFORMATION:
1. Background

The U.S. Court of Appeals for the
District of Columbia, in its decision in
Union of Concerned Scientists v.
Nuclear Regulatory Commission, 711 F.
2d 370 (D.C. Cir. 1983) (“UCS v. NRC"),
vacated the Commission's rule of June
30, 1982, which amended operating
licenses by removing the deadline for
the environmental qualification of
electric equipment (47 FR 28363, June 30,
1982}, The D.C. Circuit held that by
making the rule immediately effective
instead of providing for notice and

comment, the NRC had among other
things, violated Commission regulations.
This holding was based on language in
10 CFR 2.804 which the Court read,
contrary to the Commission's
interpretation, as a requirement for prior
notice and opportunity for comment in
all Commission rulemakings. The Court
concluded that the NRC had divested
itself of whatever discretion applicable
statutes might allow for dispensing with
notice and comment.

In response, the Commission issued a
proposed rule to clarify its regulations
50 as to leave no doubt that the
Commission does assert, to the extent
allowable, its discretion under Section 4
of the Administrative Procedure Act
(APA), 5 U.S.C. 553(b), to make
exceptions to the general requirements
for notice and opportunity for comment
in informal rulemaking (49 FR 13043,
April 2, 1984). In making this
clarification, however, the Commission
also noted that the D.C. Circuit in UCS
v. NRC had called into question the
extent to which the Commission can
lawfully claim discretion to invoke the
APA exceptions to notice and comment
rulemaking. As an alternative reason for
vacating the rule under review, the D.C.
Circuit held that the notice and hearing
requirements in Section 189a of the
Alomic Energy Act of 1954, as amended,
42 US.C. 22394, prevented the
Commission from relying on the APA
““good cause" exception in the June 30,
1982, rulemaking. In the Commission's
view, however, the Court's explanation
of this holding left unclear whether the
Court saw Section 189a as a general bar
to use of the APA "good cause"
exceplion in any NRC rulemaking
affecting the activities of licensees, or as
a less sweeping restriction that would
only apply to rulemakings which
specifically amend reactor licenses.
Consequently, the Commission moved
the D.C. Circuit to vacate this part of its
opinion. The Commission noted to the
Court that the discussion of the relation
between Section 189a and the APA
“good cause" exception was
unnecessary to the result of the case,
raised issues which had not been
briefed, was ambiguous in its scope, and
could, if read broadly, interfere severely
with the Commission's ability to act
promptly in the interest of public health
and safety. The Court then called for
simultaneous briefing by the parties on
the availability of the APA "“good cause"
exception in Commission rulemaking.
The Commission filed a brief which
maintained that Section 189a does not
restrict use of the “good cause”
exception. The Union of Concerned
Scientists argued that there was a
virtually total bar to use of the

exception. After receiving this
additional briefing, the Court on
December 5, 1983 denied without
opinion the Commission's motion to
amend the decision, offering no further
explanation or clarification of its
holding, and ordered that its mandate
should issue.

In the Supplementary Information 1o
the proposed rule, the Commission
noted its view that any reading of
Section 189a which interferes with the
Commission's ability to take immediate
action affecting the activities of NRC
licensees, whether by individual order
or by rulemaking, when safety requires
it, is contrary to the intent of Congress
and is an erroneous interpretation of the
Atomic Energy Act. A limitation on use
of the APA “good cause™ exception
clearly has the potential for such
interference and therefore should be
interpreted narrowly.

Under these circumstances, it is
reasonable to interpret the court’s
opinion no broader than the language
and the context require. Accordingly,
the Commission interprets the language

“in UCS v. NRC relevant to the

availability of the “good cause”
exception to apply only to the
rulemaking under review in that case,
1.e., amendments of specific reactor
licenses requiring prior notice by
statute, while leaving unaffected the
Commission's authority under the APA
to make other kinds of rules effective
without prior notice and comment when
there is good cause, In response to the
D.C. Circuit's opinion in USC v. NAC,
the Commission proposed to include in
10 CFR 2.804 language providing that the
APA exceptions to notice and commen!
rulemaking will apply only where notice
and comment are not required by
statute,

The proposed rule left intact for the
most part the Commission's
longstanding and consistent
interpretation of its statutory authority
and of rulemaking procedures contained
in 10 CFR Part 2, Subpart H, that the
Commission could avail itself of the
exceptions to notice and comment
rulemaking contained in the APA for—

* Interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice.
U.S.C. 553(b)(A); or

* When the agency for good cause
finds that notice and comment are
impracticable, unnecessary, or contrary
to the public interest. 5 U.S.C, 553(b)(B}

To ensure that the regulation
unambiguously reflected the
Commission’s intentions, the proposed
rule amended 10 CFR 2.804 and 2.6805 t0
provide explicitly for Commission
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discretion to invoke in appropriate
situations the APA exceptions to notice
snd comment rulemaking cited above,
ss permitted by law. Under the

proposed rule, notice and comment
would not be mandatory in Commission
rulemaking within the scope of section
553 of the U.S. Code, when they involve
interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice, or
where the Commission for good cause
finds that notice and comment are
impracticable, unneceasary or contrary
to the public interest.

|I. Comments

The Commission received five
comments on the proposed rulemaking.
Two of these were from the nuclear
industry (Yankee Atomic Electric
Company, Comment 2; Middle South _

rvices, Comment 4), one from a
private citizen (M.L. Lewis, Comment 1),
one from @ public interest group (Union
of Concerned Scientists, Comment 5),
and one from a Federal agency
{Administrative Conference of the
United States, Comment 3). 9

One of these commenters (M.L. Lewis)
expressed the opinion that the proposed
rule was an attempt to remove the
public’s right to comment on a rule
before it becomes effective. The
proposed rule simply incorporates into
the Commission’s regulations, the
exceptions to notice and comment
provided in the APA. These statutory
exceptions, generally available to all
egencies, are a congressional
recognition that in some situations the
normal public participation procedures
should not be required in advance of
taking the action. Public comment,
however, will be sought post-
promulgation pursuant to new Section
2804(e) where it is necessary because of
public interest in the rule. The
Commission's normal practice, in
keeping with Section 4 of the APA, is to
provide for public participation in
Commission rulemakings.

Another commenter, the
Administrative Conference of the United
States (ACUS), recommended that the
flmnl rule provide an opportunity for

post-promulgation” comment whenever
the good cause exception of Section 4 of
the APA was invoked because prior
hotice and comment was

mpracticable" or “contrary to the
public interest."” However, such post-
Promulgation comment need not be
provided when the good cause

txception was invoked because prior
fotice and comment are “unnecessary."
This corresponds to Administrative

onference Recommendation 83-2, 1
CFR 305, 83-2 (1984). Recommendation

83-2 stated that experience has
confirmed the need for a “good cause"
exception from the APA's notice and
comment requirements. However, a
post-promulgation comment opportunity
“will give interested persons a chance to
expose any errors or oversights that
occurred in the formulation of the rule
and to present policy arguments for
changing the rule.” /d. at 158. The post-
promulgation comment opportunity
should not extend to rules for which the
agency determines public notice and
comment to be “unnecessary” because
such rules have been found by the
courts to be minor or merely technical
amendments in which the public has
little interest.

The Commission agrees in principle
with the recommendation of the ACUS.
Accordingly, the final rule incorporates
a new provision, 10 CFR 2.804(e), to
provide for post-promulgation comment
on rules when the “good cause"
exception is invoked when prior notice
and comment is “impracticable” or
“contrary to the public interest.” After
receipt of comments, the Commission
will publish a statement in the Federal
Register which provides an evaluation
of any significant issues raised by the
public comments, as well as any
revisions to the rule that have resulted
from the staff evaluation of the public
comments,

In addition, the ACUS recommended
that the Commission should normally
use notice and comment when adopting
interpretative rules or general policy
statements that are likely to have a
substantial impact on the public, or at
least to provide a post-promulgation
comment opportunity if there has been
no notice and comment prior to the
adoption of such rules or statements.
This corresponds to ACUS
Recommendation 76-5, 1 CFR 305.76-5
(1884). The Commission normally
provides for notice and opportunity for
comment on policy statements and
interpretative rules, and will continue to
do 80 in the future. In order to retain the
flexibility provided by the exception in
Section 4 of the APA, the Commission
has not adopted the ACUS
recommendation completely. The
Commission, in 10 CFR 2.804(e),
provides for a post-promulgation
comment opportunity for interpretative
rules or general statements of policy
issued without prior notice and
comment, except when the Commission
finds that post-promulgation comment
would “serve no public interest or
would be so burdensome as to outweigh
any forseeable gain.” This latter
provision reflects ACUS
Recommendation 76-5. /d.

A third commenter, the Union of
Concerned Scientists (UCS), asserted
that Section 189a of the Atomic Energy
Act requires the Commission to provide
notice and opportunity for comment
with respecl to any rulemaking
proceeding dealing with the activities of
licensees and consequently prohibits the
Commission from restricting the
limitation on the use of the APA
exceplions to notice and comment
rulemaking to rulemakings which amend
reactor licenses. Section 189a(1) of the
Atomic Energy Act provides, among
other things, that:

In any proceeding under this chapter, for
the granting, suspending. revoking. or
amending of any license or construction
permit, or application to transfer control, and
in any proceeding for the issuance or
modification of rules end reguiations dsaling
with the activities of licensees, and in any
proceeding for the payment of compensation,
an award or royalties under sections 2183,
2187, 2236{c) or 2238 of this title, the
Commission shall grant a hearing upon the
request of any person whose interest may be
affected by the proceeding. (Emphasis added)

UCS argues that this provision
constitutes a statutory bar to the use of
the APA exceptions from notice and
comment rulemaking. These exceptions
are normally available, “except when
notice or hearing is required by statute.”
5 U.S.C. 553(b). According to the
commenter, this proposition was
affirmed in UCS v. NRC where the D.C.
Circuit held that “[w]hether
characterized as a license amendment
or a rulemaking, the Commission's
action runs afoul of the express terms of
Section 189(a) which unequivocally
requires nolice and opportunity to
comment for both types of proceedings.”
Supra at 380. Therefore, the commenter
argues, the Commission cannot limit the
decision in UCS v. NRC to the specific
type of rule at issue in that case, i.e.
rules which specifically amend reactor
licenses. Furthermore, the commenter
does not believe that the Commission
needs the APA “good cause" exception
to take immediate action when safety
requires it: In support, the commenter
cited the Commission's ability to issue
an “immediately effective license
amendment” when no significant
hazards are involved or to issue an
“immediately effective order."

In response, the Commission first
reiterates its earlier statement that it is
reasonable to give the Court's opinion in
UCS v. NRC an interpretation no more

- restrictive than the language and

context appear to require. As noted
earlier, the Court’s explanation of its
holding left unclear whether the Court
saw section 189a of the Atomic Energy
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Act as a general bar to the use of the
APA "good cause” exception in any
NRC rulemaking affecting the activities
of licensee, or as a less sweeping
restriction, which would only apply to
rulemakings which specifically amend
reactor licenses. The Commission would
note that Section 181 of the Atomic
Energy Act states that “[t}he provisions
of the Administrative Procedure Act . . .
shall apply to all agency action taken
under this Act,” 42 US.C. 2231. It is
well-established that Commission
rulemaking is governed by the APA
requirements for informal rulemaking,
sel out in 5 U.S.C. 533, in which the
exceptions to notice and comment
appear.! Unless the APA exceptions are
withdrawn by language elsewhere in the
Atomic Energy Act, it should be
presumed the Congress intended the
exceptions to be available. The
Commission does not believe that the
language of Section 189, or any other
ianguage in the Atomic Energy Act,
compels a finding that Congress
intended to deprive the Commission of
the rulemaking flexibility permitted by
the APA. Nothing in the language of
Seclion 189a or the legislative history
specifies that in rulemaking the
Commission is to be limited by the
constraints of the APA, but denied the
oppartunity to use the flexibility
provided by the APA. The Commission's
interpretation of the Atomic Energy Act
as not prohibiting the promulgation of a
rule without notice and opportunity to
comment when APA “good cause”
requirements have been met has been
consistent and longstending, and is
reflected in Commission practice.?

! See, w.g. Vermont Yankee Nucieur Powes Corp.
v. NROC, 435 US. 519 (19078).

¥ For example, see the following instances whete
the Commission has invoked the APA exceptions to
notice and comment rulumaking: Amendment to
Definition of Production Pacility, 26 FR 4089 (June &
1081); Siting of Reprocessing Plants and Related
Waste Mansgement Faciilties, 36 FR 5411 (March
23, 1971); Prohibition of Site Preparation and
Reluted Activities, 37 FR 5745 (March 21, 1972%
Exemption for Facilities Processiog lrradiated
Materials Containing Limited Quantities of Special
Nuclear Materfals, 39 FR 4871 (February 8. 1974);
Application of Certain Cost—Benefit Analysin
Requiremenis of Appendix 1 to Certain Nuclear
Power Plants, 40 FR 40616 (September 4. 1075k
Codes and Standards for Nuclear Power Plunts, 41
FR 23831 (June 14, 1976); Revocation of Certaln
Reporting Requirements, 43 FR 49175 (October 25,
1978). Amendment to Definition of Basic
Companants, 43 FR 48621 (October 10, 1975}
Domestic Livensing Proceedings: Modified
Adjudicstory Procedures, #4 FR 65050 (November 8.
1978); Packaging of Radiocactive Muterials for
Transport and Transportation of Radioactive
Materials Under Certain Conditions, 44 FR 63083
(November 2 1879 Phywical Protection of
Irradiated Reactor Fuel in Traneft. 44 FR 34406 (June
15, 1976): Emergency Planning and Preparedness for
Produc ond Utilization Facitities. 46 FR 83031
{December 30, 1981 ) C i Raview

The interpretation on which UCS
insists cannot be reconciled with the
Nuclear Regulatory Commission's clear
responsibility to act swiftly to protect
public health and safety when it
perceives that a regulated activity
presents an undue risk. Under the
regulatory framework established by the
Atomic Energy Act, the Commission's
primary means of responding to hazards
is by suspending, revoking, or amending
licenses. The notice and hearing
requirements for such actions are set out
in Section 188a(1) of the Act in the same
language that applies to rulemaking
dealing with the activities of licensees.
Accordingly, if Congress intended the
language of Section 189a(1) to be read,
as the commentor would read it, as an
absolute bar on the Commission's
ability to promulgate regulations
without delay even when there is good
cause for doing so, the same bar
apparently would apply to immediate
action by the Commission to suspend or
revoke licenses in circumstances where
delay could have grave consequences.
This cannot have been Congress’
intention. Even the commentor
recognizes that such a restriction would
be fundamentally at odds with the
Commission's responsibilities.? The
Commission therefore rejects their

- interpretation of Section 189{a) as

overriding the APA good cause
exception and requiring prior notice and
comment in all Commission licensing
and rulemaking activities, regardless of
circumstances.

The language the commenter cites
from UECS v. NRC that "[w]hether
characterized as a license amendment
or a rulemaking, the Commission's

Procedures for Power Reactor Construction Permite
and Operating Licenses 47 PR 40535 (September 15,
1962); Filing of Copies of Changes to Emergency
Plans and Procedures. 47 FR 57670 (December 29,
1982).

* The Unilon of Concorned Scientists states in its
commuents that the Commission retainas suthority to
tuke | diate safety ncti
belioves that language in Section 17%a authorizing
Immoediately effective license umendmonts that
involve “no significant hazards consideration™ gives
the Commission its sole power to act immediately to
protees safety. This langusge was not included in
the 1954 statute and did not appear until the 1962
amendmenta. Thus, UCS's approach implies that
prior to 1962 the Commission had no power at all to
take immediate safety action affecting licensees and
that after 1902 Congress allowed such action only
through the device of amending Ycenses, wven if a
temparary lcense suspension would be more
appropriate. This soproach is contradictory to the
emphasis on safety and flexibility apparent
throughout the Act, its legistative history, and
longatanding Comymisston practice prior fo 1962 A
more reasonable approach which the Commission
adopts, is that Congress intended from the
beginning that the APA exceptions for immediately
effective action should be available to the
Commission and were not to be overridden by
Section 160,

action runs afoul of the express terms of
section 189a which unequivocally
requires notice and comment for both
types of proceedings,” supra at 380,
must be read in the context of the
Court’s reference to Section 187 of the
Atomic Energy Act, 42 U.S.C. 2237.
Section 187 explicitly provides that "the
terms and conditions of all licenses shall
be subject to amendment, revision, or
modification, . . . by reason of rules and
regulations issued in accordance with
the terms of this Act.” As the Court
noted:

We express no opinion on the arguments of
the parties on the question whether these
amendments must be made by adjudication
or whether they fall within that category of
license amendments that may be made by
rule under section 187 of the Atomic Energy
Act, 42 US.C. § 2237 (1976). That is & matter
for the NRC to determine in the first instance
on remand, We merely hold here that notice
and an opportunity to comment must be
provided whateveF administrative route is
taken. Section 187 provides that “[tjhe terms
and conditions of all licenses shall be subject
to amendment . . . by reason of rules and
regulations jissued in accordance with the
terms of this chaopter [sic)." 42 US.C. § 2237
(emphasis added). Since section 189(a)
requires a hearing “in any proceeding for the
issuance . . . of rules and regulations dealing
with the activities of licensees,” ikl § 2239(a).
a license amendment effected pursuant to
section 187 but without notice and comment
would not be “Issued in accordance with the
terms of this chapter.” /d.

In order to comply with the Court’s
decision, 10 CFR 2.804 of the final rule
provides for prior notice and comment
whenever a rulemaking would
specifically amend reactor licenses.
However, as noted earlier, the
Commission beligves it is reasonable to
give the Court’s opinion an
interpretation no more restrictive than
the language and context requires.

Any reading of Section 1894, which
interferes with the Commission's ability
to take immediate action affecting the
activities of NRC licensees, whether by
order or by rulemaking, when safety
requires it, is contrary to the intent of
Congress. A limitation on use of APA
"good cause" exception clearly has the
potential to interfere wilh the
Commissions safely responsibilities and
therefore should be interpreted
narrowly. The existence of the other
mechanisms cited by the commenter
that would enable the Commission to
act quickly in the event of a safety
emergency is not a sufficient rationale to
deny the Commission the availability of
all mechanisms provided by law, such
as the use of the APA exceptions to
notice and comment rulemaking.
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On a separate matter, UCS also
objected to a provision currently in 10
CFR 2.804 which allows the Commission
1o use means of providing notice of
proposed rulemaking other than
publication in the Federal Register.
Section 2.804{a) provides that:

when the Commission proposes 1o adopt,
smend, or repesl a regulation it will cause to
be published in the Federal Register & notice
of proposed rulemaking unless all persons
subject to the notice are named and either
personally served or otherwise have actual
notice in accordance with law.

According to the commenter, Section
1694 of the Atomic Energy Act requires
the Commission to provide a notice and
comment hearing to any person whose
interest may be affected by the
proceeding. Because this could include
all members of the public affected by

the proceeding, the commenter argues
that it is misleading to suggest that the
Commission could avoid Federal

Register publication by attempting
personal service of all affected members
of the public. In addition, the commenter
asserts that the provision would be
illegal if the Commission intends to
implement the rule by giving notice only
10[(}11‘ licensees governed by particular
ruies.

This provision is within the
permissible scope of 5 U.S.C. 552(a), is
not an issue that was addressed in USC
v. NRC, and does not fall within the
ambit of this rulemaking. Therefore, this
provision is unaffected by this
rulemaking and is retained as part of
Commission regulations.

Another commenter, (Yankee Atomic)
writing in support of the rule, stated that
the notice and comment requirements of
Section 4 of the Administrative
Procedure Act must be followed
whenever a Commission rulemaking
" .. changes existing rights and
flmli gations . . ," for licensees, The basis
tor this statement, and the source of the
quoted material, is the decision in
Lewis—Mota v. Secretary of Labor, 469
F.2d 478, 482 (2d. Cir. 1972). In response,
lhe Commission reiterates that any
Iimitations on the use of the APA
exceptions from notice and comment
inferred from UCS v. NRC only apply to
the kind of rulemaking under review in
that case, i.e. rules that specifically
amend reactor licenses. Under the final
rule, the Commission can avail itself of
the APA exemptions, if the requisite
Criteria are met, for any other
Cnhzmakings even if they do affect the

rights and obligation™ of licensees. The
case cited by the commenter, Lewis-

Mota v. Secretary of Labor, focused on
an application of the APA exception
from notice and comment rulemaking for
interpretative rules. The issue in the
case was whether the particular rule
was a "substantive” rule or an
“interpretative” rule. The phrase cited
by the commenter was made in the
contex! of determining whether the rule
was a “substantive” rule, i.e., whether it
“changes existing rights and
obligations.” In applying the exemptions
contained in Section 4 of the APA, the
Commission will follow all applicable
law, including judicial decisions, in
determining whether a rule is an
interpretative rule or a substantive rule
as a part of its determination concerning
what rulemaking procedures are
applicable.

Finally, one commenter (Middle South
Services), although supporting the rule,
recommended that 10 CFR 2.805 be
amended to ensure that public
participation in Commission rulemaking
is of a "timely" fashion. The
Commission does not believe that it is
necessary to amend Section' 2.805 to
include the word "timely." Each
Commission rulemaking establishes
appropriate requirements for timely
participation.

IIL. Final Rule

Section 2.804(d). This section provides
for Commission discretion to invoke, in
appropriate situations, the APA
exceptions 1o notice and comment
rulemaking as permitted by law. Under
the final rule, notice and comment
would not be mandatory in Commission
rulemaking within the scope of section
553 of the U.S, Code, when they involve
interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice, or
where the Commission for good cause
finds that notice and comment are
impracticable, unnecessary or contrary
to the public interest. However, the use
of such exceptions is not available when
notice and comment are required by
statute. The Commission interprets the
UCS v. NRC case as establishing such a
limitation on the use of the APA
exceptions only for rules which
specifically amend reactor licenses. The
exceptions to notice and comment will
be available for use, in appropriate
situations for all other rules, including
those that deal with the activities of
licensees.

Section 2.804(e). This section provides
for post-promulgation comment for all
rules issued on the basis of the good
cause exception when prior notice and

comment was "impracticable” or
“contrary to the public interest.” Section
2.804(e) will also provide a post-
promulgation comment opportunity for
policy statements and interpretative
rules that are issued without prior notice
and comment. However, this
opportunity for post-promulgation
comment on interpretive rules and
policy statement is not required if the
Commission finds that such procedures
would serve no public interest or would
be so burdensome as to outweigh any
forseeable gain,

Section 2.804(f). This section provides
for a Commission evaluation of all
significant issues raised by the
comments received under the post-
promulgation procedures of § 2.804{e).

Section 2.805{a), This section has been
revised to reflect the revisions made to
§ 2.804.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(1). Therefore neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 el seq.).

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(h).
the Commission certifies that this rule
will not have a significant economic
impact upon a substantial number of
small entities. It merely clarifies and
affirms existing Commission practice on
utilizing the statutory exceptions to
notice and comment rulemaking
contained in Section 4 of the
Administrative Procedure Act, 5 U.S.C.
553.

List of Subjects in 10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
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reactors, Penalty, Sex discrimination,
Source malterial, Special nuclear
material, Waste treatment and disposal.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is adopting the following amendments to
10 CFR Part 2.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

Subpart H—Rulemaking
1. The authority citation for Part 2
continues to read as follows:

Authority: Secs. 161, 181, 68 Stal. %48, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191, as
amended, Pub: L. 87-615, 76 Stat. 409 [42
U.S.C. 2241); sec. 201, 68 Stat. 1242, as
amended (42 US.C. 5841); 5 US.C, 552,

Section 2,101 also issued under secs, 53, 62,
63, 81, 103, 104, 105, 68 Stat. 930, 932, 233, 935,
936, 937, 938, as amended (42 U.S.C. 2073,
2002, 2093, 2111, 2133, 2134, 2135); sec. 102,
Pub. L. 91-190, 83 Stat. 853, as amended (42
11.S.C. 4332); sec. 301, 88 Stat. 1248 (42 US.C,
5871). Section 2102, 2.103, 2.104. 2,105, 2.721
also issued under secs. 102, 103, 104, 105, 183,
189, 68 Stal. 936, 937, 938, 854, 955 as
amended (42 U.S.C, 2132, 2133, 2134, 2135,
2233, 2239). Section 2.105 also issued under
Pub. L. 97415, 96 Stal. 2073 (42 U.S.C. 2239).
Section 2,200-2.206 also issued under secs.
186, 234, 68 Stat, 955, 83 Stat, 444, as amended
(42 U.S.C, 22386, 2282); sec. 208, 88 Stat. 1248
(42 U.S.C. 5846). Soctions 2.300-2.309 also
lssued under Pub. L. 97415, 96 Stat. 2071 (42
U.S.C, 2133). Sections 2.600-2.606 also issued
under sec. 102, Pub. L. 91-190, 83 Stab 853, as
amended (42 1.5.C. 4332). Sections 2.700a,
2.719 also issued under 5 U.S.C, 554. Sections
2.754, 2.760, 2.770 also issued under 5 U.S.C.
557. Sections 2.790 also Issued under sec. 103,
68 Stat. 936, as amended (42 U.S.C. 2133) and
5 U.S.C. 552 Sections 2,800 and 2.808 also
issued undor 5 U.S.C. 553. Section 2.809 also
Issued under 5 U.S.C. 553 and sec. 29, Pub, L.
85-256, 71 S1at. 579, as amended (42 US.C.
2059). Appendix A also issued under sec. 8,
Pub. L. 91-580, 84 Stat. 1437 (42 L.S.C. 2135}

2. In § 2.604, puragraph (a) is revised
and new paragraphs (d). (e). and (f) are
added to read as follows:

§2.804 Notice of proposed rulemaking.
(a) Except as provided by paragraph
(d) of this section, when the Commission

proposes lo adopt, amend, or repeal a
regulation, it will cause to be published
in the Federal Register a nolice of
proposed rulemaking, unless all persons
subject to the notice are named and
either are personally served or
otherwise have actual notice in
accordance with law.

{d) The notice and comment
provisions contained in paragraphs (a),

(b), and (c) of this section will not be
required to he applied—

(1) To interpretative rules, general
statlements of policy, or rules of agency
organization, procedure, or practice; or

{2) When the Commission for good
cause finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest, and are not required by statute.
This finding, and the reasons therefor,
will be incorporated into any rule issued
without notice and comment for good
cause.

[e) The Commission shall provide for
a 30-day post-promulgation comment
period for—

(1) Any rule adopted without notice
and comment under the good cause
exception on paragraph (d)(2) of this
section where the basis is that notice
and comment is "impracticable” or
“contrary to the public interest."”

(2) Any interpretative rule, or general
statement of policy adopted without
notice and comment vnder paragraph
(d){1) of this section, except for those
cases for which the Commission finds
that such procedures would serve no
public interest, or wou!d be so
burdensome as to outweigh any
foreseeable gain.

{f) For any post-promulgation
comments received under paragraph (e)
of this section, the Commission shall
publish a statement in the Federal
Register containing an evaluation of the
significant comments and any revisions
of the rule or policy statement made as a
result of the comments and their
evaluation.

3. In § 2.805, paragraph (a) is revised
to read as follows:

§2.805 Participating by Interested
persons.

(a) In all rulemaking proceedings
conducted under the provisions of
§ 2.804(a), the Commission will afford
interested persons an opportunity to
participate through the submission of
statements, information, opinions, and
arguments in the manner stated in the
notice. The Commission may grant
additional reasonable opportunity for
the submission of comments.

Dated at Washington, D.C., this 28th day of
March 1985.

For the Nuclear Regulatory Commission

John C. Hoyle,

Acting Secrutary of the Commission.
|FR Doc. 85-7848 Filed 4-1-85: 8:45 am|
BILLING CODE 7590-01-M

FEDERAL RESERVE SYSTEM
12 CFR Parts 204, 208, and 217
[Docket No. R-0542]

Regulations D, H, and Q; Repurchase
Agreement Involving Shares of a
Money Market Mutual Fund Whose
Portfolio Consists Wholly of United
States Treasury and Federal Agency
Securities; State Member Bank
Purchase of Shares of a Money Market
Mutual Fund Whose Portfolio Consists
Wholly of Securities That the Bank

May Purchase Directly

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final interpretation.

SUMMARY: The Board of Covernors has
issued an interpretation of the definition
of deposit in Regulation D—Reserve
Requirements of Depository Institutions
(12 CFR Part 204} and Regulation Q—
Interest on Deposits (12 CFR Part 217) to
exclude from the definition of the term
“deposit” repurchase agreements
involving shares of @ money market
mutual fund whose portfolio consists
wholly of United States Treasury and
federal agency securities. The Board of
Governors has also issued an
interpretation to Regulation H—
Membership of State Banking
Institutions in the Federal Reserve
System (12 CFR Part 208) to permit state
member banks to purchase shares in a
money market mutual fund whose
portfolio consists entirely of assets that
the bank may purchase directly.
EFFECTIVE DATE: The reserve
computation period beginning june 4,
1985,

FOR FURTHER INFORMATION CONTACT:

J. Virgil Mattingly, Associate General
Counsel (202/452-3430), or Elaine M.
Boutilier, Attorney (202/452-2418), Legal
Division, Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551

SUPPLEMENTARY INFORMATION:
List of Subjects
12 CFR Part 204

Banks, banking, Currency, Federal
Reserve System, Penalties, Reporting
requirements.

12 CFR Part 208

Banks, banking, Federal Reserve
System; Reporting requirements,
Securities.

12 CFR Part 217

Advertising, Banks, banking. Federu!
Reserve System. Foreign banking.

Pursuant to its authority under
sections 9 and 19 of the Federal Reserve
Act (12 U.S.C. 321 et seq. and 461 e!
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«q.), the Board amends 12 CFR Part 204,
Regulation D, 12 CFR Part 208,

Regulation H and 12 CFR Part 217,
Regulation Q as follows:

PART 204—{AMENDED]

1. Regulation D (12 CFR Part 204) is
amended by adding a new § 204.124 as

fllows:

{204.124 Repurchase agreement

nvoiving shares of a money market mutual
fund whose consists wholly of
United States Treasury and Federal agency
securities

(a) The Federal Reserve Acl, as
:mended by the Monetary Control Act
of 1980 (Title 1 of Pub, L. 96-221) imposes
Federal reserve requirements on
transaction accounts and nonpersonal
time deposits held by depository
fnstitutions. The Board is empowered
under the Act to determine what types
of obligations shall be deemed a deposit
(12 U.S.C. 461). Regulation D—Reserve
Requirements of Depository Institutions
exempts from the definition of “deposit™
those obligations of a depository
institution that arise from a transfer of
direct obligations of, or obligations that
are fully guaranteed as to principal and
interest by, the United States
government or any agency thereof that
the depository institution is obligated to
repurchase (12 CFR 204.2(a){1){vii)(B])). A
parallel exemption in Regulation Q—
Interest on Deposits exempts from the
definition of “deposit™ obligations that
evidence an indebtedness arising from a
transfer of direct obligations of, or
obligations that are fully guaranteed as
lo principal and interest by, the United
States or any agency thereof that the
bank is obligated to repurchase (12 CFR
A7.1(f)(2)).

(b) The National Bank Act provides
that a national bank may purchase for
lls own acoount investment securities
under limitations and restrictions as the
ff-'nnp!:nller may prescribe (12 U.S.C. 24,

7). The statute defines investment
scurities to mean marketable
obligations evidencing indebtedness of
iny person in the form of bonds, notes,
and debentures. The Act further limits a
tational bank's holdings of any one
fecurity to no more than an amount
tqual to 10 percent of the bank’s capital
stock and surplus. However, these
limitations do not apply to obligations
ssued by the United States, general
obligations of any state and certain
obligations of federal agencies. In
addition, generally a national bank is
fiol permitted to purchase for its own
account stock of any corporation. These
:’wlr:clions also apply to state member
banks (12 U.S.C. 335).

{c) The Comptroller of the Currency
has permitted national banks to
purchase for their own accounts shares
of open-end investment companies that
are purchased and sold at par (i.e.,
money market mutual funds) provided
the portfolios of such companies consist
solely of securities that a national bank
may purchase directly (Banking Bulletin
B-83-58). The Board of Governors has
permitted state member banks to
purchase, to the extent permitted under
applicable state law, shares of money
market mutual funds (“MMMF") whose
portfolios consist solely of securities
that the state member bank may
purchase dimﬂﬂlz CFR 208.123).

(d) The Board has determined that an
obligation arising from a repurchase
agreement! involving shares of a MMMF
whose portfolio consists wholly of
securities of the United States
government or any agency thereof !
would not be a “deposit” for purposes of
Regulations D and Q. The Board
believes that a repurchase agreement
involving shares of such 8 MMMF is the
functional equivalent of a repurchase
agreement directly involving United
States government or agency
obligations. A purchaser of shares of a
MMMF obtains an interest in a pro rata
portion of the asseis thal comprise the
MMMF's portfolio, Accordingly,
regardless of whether the repurchase
agreement involves United States
government or agency obligations
directly or shares in a MMMF whose
portfolio consists entirely of United
States government or agency
obligations, an equitable and undivided
interest in United States and agency
government obligations is being
transferred. Mareover, the Board
believes that this interpretation will
further the purpose of the exemption in
Regulations D and Q for repurchase
agreements involving United States
government or federal obligations by
enhancing the market for such
obligations.

PART 208—[AMENDED]

2. Regulation H (12 CFR Part 208) is
amended by adding a new § 208.123 as
follows:

§208.123 Purchase of shares of a money
market mutual fund whose portfolio

(a2) The National Bank Act provides
that a national bank may purchase for
its own account investment securities

! The term “United States government or any
agency theveof™ as used herein shall have the same
meaning as in § 204.2{a)(1)(vii}(B) of Regulation D,
12 CFR 204 2{a){1){vii)(B).

under limitations and restrictions as the
Comptroller may prescribe (12 US.C. 24,
f 7). The statute defines investment
securities to mean marketable
obligations evidencing indebtedness of
any person in the form of bonds, notes,
and debentures. The Act further limits a
national bank's holdings of any one
security to no more than an amount
equal to 10 percent of the bank’s capital
stock and surplus. However, these
limitations do not apply to obligations
issued by the United States, general
obligations of any state and certain
obligations of federal agencies. In
addition, with certain limited
exceptions, a national bank is not
permitted to purchase for its own
account stock of any corporation. These
restrictions also apply to state member
banks (12 U.S.C. 335).

{b) The Comptroller of the Currency
has permitted national banks to
purchase for their own accounts shares
of open-end investment companies that
are purchased or sold at par (i.e., money
market mutual funds) provided the
portfolios of such companies consist
solely of securities that a national bank
may purchase directly.

(c) The Board of Governors has
determined to permit state member
banks to purchase shares of money
market mutual funds (“MMMF") whose
portfolios consist solely of securities
that the state member bank may
purchase directly. The purchase by a
state member bank of shares of such a
MMMF is functionally equivalent to the
bank's purchase of the securities that
comprise the portiolio of the MMMF. A
bank that purchases shares of a MMMF
acquires an undivided equitable
ownership interest in the securities that
comprise the MMMF portfolio.
Moreover, purchase of shares of such a
MMMF would not result in speculative
risks or wide fluctuations because the
bank currently may purchase directly
the assets comprising the MMMF
portfolio and because of the rules of the
Securities and Exchange Commission
concerning MMMFs, Indeed, by
providing greater scope for
diversification, particularly for smaller
banks, allowing the purchase of such
MMMF shares may contribute to lower
risk than purchase by the state member
bank of the assets comprising the
MMMF portfolio directly.

(d) The Board has adopted the
following conditions, similar to those
adopted by the Comptroller of the
Currency for nationel banks, to ensure
that in those cases in which a state
member bank may purchase securities
in limited amounts, the bank does not
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exceed the limitations indirectly through
the purchase of MMMF shares:

(1) The fund is an open-end
investment company registered with the
Securities and Exchange Commission
under the Investment Company Act of
1940 and Securities Act of 1933 or a
privately offered fund sponsored by an
affiliated commercial bank.?

{2) When the fund's assets consist
solely of and are limited to obligations
that are eligible for investment without
limit by a state member bank, there is
no limit on the bank’s investment. But
where the fund contains securities
subject to the bank’s investment or
lending limitations, investment in the
MMMF may not exceed these
investment or lending limitations.
Where the state member bank
purchases shares in more than one fund
containing securities subject to the
bank’s investment or lending limitations,
the bank's aggregate investment in such
funds may not exceed these investment
or lending limitations. Where the state
member bank purchases such securities
directly, the aggregate maximum
allowable investment in such MMMF(s)
is reduced accordingly.

(3) The fund’s shares are bought and
sold at par (i.e., the fund is a money
market fund).

(4) The shareholder has an equitable
and equal proportionate undivided
interest in the underlying assets of the
fund.

(5) Shareholders are shielded from
personal liability for acts or obligations
of the fund.

(6) The bank’s investment policy, as
formally approved by its board of
directors, specifically provides for such
investments; prior approval of the board
of directors is obtained for initial
investments in specific funds and
recorded in the official board minutes;
and procedures, standards, and controls
for the implementation of such
investments are established.

7) The bank conducts reviews at least
monthly of its holdings of investment
company shares to ensure that such
investments are in accordance with the
foregoing principles.

*This provision conceming & privately offered
fund sponsored by an affiliated commercial bunk is
a limited provision applicable only to a privately
sponsored fund of a subsidiary of a hoiding
company whose shares may be purchased only by
other subsidiaries of the holding company.

(¢) State member banks would also be
subject to any other restrictions imposed
by applicable state law.

PART 217—{AMENDED]

3. Regulation Q (12 CFR Part 217) is
amended by adding a new § 217,161 as
follows:

§ 217.161 Repurchase agreements
Involving shares of a money market mutual
fund whose portfolio consists wholly of
United States Treasury and Federal agency
securities,

(a) The Federal Reserve Act, as
amended by the Monetary Control Act
of 1980 (Title I of Pub, L. 86-221) imposes
federal reserve requirements on
transaction accounts and nonpersonal
time deposits held by depository
institutions. The Board is empowered
under the Act to determine what types
of obligations shall be deemed a deposit
(12 U.S.C. 461). Regulation D—Reserve
Requirements of Depository Institutions
exempts from the definition of "deposit"
those obligations of a depository
institution that arise from a transfer of
direct obligations of, or obligations that
are fully guaranteed as to principal and

. interest by, the United States

government or any agency thereof that
the depository institution is obligated to
repurchase (12 CFR 204.2{a)(1)(vii)(B)). A
parallel exemption in Regulation Q—
Interest on Deposits exempts from the
definition of "deposit” obligations that
evidence an indebtedness arising from a
transfer of direct obligations of, or
obligations that are fully guaranteed as
to principal and interest by, the United
States or any agency thereof that the
bank is obligated to repurchase (12 CFR
217.1(1)(2)).

(b) The National Bank Act provides
that a national bank may purchase for
its own account investment securities
under limitations and restrictions as the
Comptroller may prescribe (12 U.S.C. 24,
1 7). The statute defines investment
securities to mean marketable
obligations evidencing indebtedness of
any person in the form of bonds, notes,
and debentures. The Act further limits a
national bank's holdings of any one
security to no more than an amount
equal to 10 percent of the bank's capital
stock and surplus. However, these
limitations do not apply to obligations
issued by the United States, general
obligations of any state and certain
obligations of federal agencies. In
addition, generally a national bank is
not permitted to purchase for its own
account stock of any corporation. These

restrictions also apply to state member
banks (12 U.S.C. 335).

{c) The Comptroller of the Currency
has permitted national banks to
purchase for their own accounts shares
of open-end investment companies tha
are purchased and sold at par [i.e.,
money market mutual funds) provided
the portfolios of such companies consist
solely of securities that a national bank
may purchase directly (Banking Bulletin
B-83-58). The Board of Governors has
permitted state member banks to
purchase, to the extent permitted under
applicable state law, shares of money
market mutual funds ("MMMF") whose
portfolios consist solely of securities
that the state member bank may
purchase directly (12 CFR 208.123).

(d) The Board has determined that an
obligation arising from a repurchase
agreement involving shares of 8 MMMF
whose portfolio consists wholly of
securities of the United States
government or any agency. thereof *
would not be a "deposit” for purposes ol
Regulations D and Q. The Board
believes that a repurchase agreement
involving shares of such 8 MMMF is the
functional equivalent of a repurchase
agreement directly involving United
Stales government or agency
obligations. A purchaser of shares of 4
MMMF obtains an interest in a pro rota
portion of the assets that comprise the
MMMF's portfolio. Accordingly,
regardless of whether the repurchase
agreement involves United States
government or agency obligations
directly or shares in a MMMF whose
portfolio consists entirely of United
States government or agency
obligations, an equitable and undivided
interest in United States and agency
government obligations is being
transferred. Moreover, the Board
believes that this interpretation will
further the purpose of the exemption in
Regulations D and Q for repurchase
agreements involving United States
government or federal obligations by
enhancing the market for such
obligations.

By order of the Board of Governors, March
26, 1985.

William W. Wiles,

Secretary of the Board.

|FR Doc. 85-7621 Filed 4-1-85; 8:45 am|
BILLING CODE 6210-01-4

*The term “United States government or any
rgency thereof” as used hereln shall huve the same
meuning us in § 204.2(a)(1)(vil)[B) of Regulation D.
12 CFR 204.2{a}{1)(vif)(B).
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DEPARTMENT OF TRANSPORTATION
sederal Aviation Administration
14 CFR Part 39

[Docket No. 84-NM-97~AD; Amdt. 33-5027]

Airworthiness Directives; Airbus
Industrie Model A300 B2 and B4 Series
Airplanes

roency: Federal Aviation
Administration ([FAA), DOT.

acnon: Final rule.

suMMARY: This amendment adds a new
airworthiness directive (AD) applicable
to Airbus Industrie Model A300 B2 and
B4 series airplanes which requires
inspections for cracking of flap beams
No. 2, left and right. During fatigue tests,
the flap beam developed cracks and
utimately failed. This condition can

lead to flap asymmetry and create a
hazardous flight condition.

EFFECTIVE DATE: May 0, 1985,

A0oresses: The service bulletin

specified in this AD may be obtained
upon request to Airbus Industrie, Airbus
Support Division, Centreda, Avenue
Didier Daurat, 31700 Blagnac, France, or
may be examined at the Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:

Mr. Sulmo Mariano, Foreign Aircraft
Cestification Branch, ANM-1508;
telephone (206) 431-2079. Mailing
address: FAA, Northwest Mountain
Region, 17000 Pacific Highway South,
(-68966, Seattle, Washington 88188.
SUPPLEMENTARY INFORMATION: The
French Civil Aviation Authority (DGAC)
bas issued a Consigne de Navigabilité
which mandates compliance with the
requirements of Airbus Industrie Service
Bulletin A300-57-116.

Analyses show that cracks may occur
i the bolt holes of the flap beam base
members and light alloy side members.
Fatigue tests proved these analyses,
since the flap beam developed cracks at
43.000 simulated landings and failed in
e expected locations at 48,000
simulated landings. Based on this data,
rlhe manufacturer determined that the
“ap beam must be inspected prior to
15,000 landings to detect cracks before
failure of the beam.

_ The service bulletin prescribes
ispections for cracking of the base steel
ﬂ;embcr of the light alloy side members
of thg flap beams No. 2, LH and RH. The
‘ervice bulletin also prescribes
'eplacement of the flap beams if cracks
#xceed a specified dimension.

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive requiring the
action mentioned above was published
in the Federal Register on November 20,

/1984 (49 FR 45755). The comment period

closed on December 30, 1984, and
interested persons have been afforded
an opportunity to participate in the
making of this amendment. Two
comments were received. The
manufacturer indicated that a note
should be added to paragraph A. of the
AD to clarify the method of measuring
crack length. This has been done in the
final document. The other commenter
had no objections to the AD.

In addition to the change mentioned
above, another paragraph has been
added to the AD which allows
adjustments in the inspection intervals
so that the inspections can be
accomplished during the operator's
maintenance schedules.

It is estimated that 38 airplanes will
be affected by this AD, that it will take
approximately 12 manhours per airplane
to accomplish the required actions, and
that the average labor cost will be $40
per manhour, Based on these figures, the
total costimpact of this AD is estimated
to be $15,840.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12281 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 286,
1979); and it is further certified under the
criterie of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because few, if any,
Airbus Industrie Model A300 airplanes
are operated by small entities. A final
evaluation has been prepared for this
regulation and has been placed in the
dockel. A copy of it may be obtained by
contacting the person identified under
the caption “FOR FURTHER INFORMATION
CONTACT."

Therefore, the FAA has determined
that air safety and the public interest
require the adoption of the rule with the
changes previously noted.

List of Subjects in 14 CFR Part 39

Aviation safety, Aircaft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Alrbus Industrie: Applies to Mode! A300 B2

and B4 series airplanes, certificated in ull
categories. To prevent flap asynunetry,

within 120 days after the effective date of
this AD or upon reaching 15,000 landings,
whichever occurs later, accomplish the
following, unless previously
accomplished:

A. Inspect the base steel member and light
alloy side members of the flap beams No. 2,
LH and RH, for cracks, in accordance with
the accomplishment instructions of Airbus
Industrie Service Bulletin A300-57-116,
Revision 1. dated August 27, 1983,

1. If no cracks are found, repeat the
inspection at intervals not to exceed 1.700
landings,

2. 1f cracks are detected, repeat the
inspection at intervals not to exceed 250
landings as long as crack length is 4mm or
shorter. If crack length exceeds 4mm, the flap
beam must be replaced before further Might

Note.—Measurement of crack length is
performed by measurement of the probe
displacement (perpendicular to symmetry
plane of beam) between defect indication
appearance and its complete disappearance.
Do not interpret the bolt hole indication as a
defect indication. These two indications
appear very close together because the
defects originate from the balt holes.

B. Five thousand (5,000) additional landings
are permitted before performing the firet of
the repetitive inspections required by
paragraph A.1., above, if the modification
described in Airbus Industrie Service Bulletin
A300-57-128, dated August 27, 1983, Is
incorporated. provided:

1. No cracks are detected, and

2. The number of landings accumulated s
16,700 or less.

C. Upon request of an operator, an FAA
Maintenance Inspector, subject to prior
approval of the Manager, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, may adjust the inspection
times specified in this AD to permil
compliance at an established inspection
period of that operator, if the request
contains substantiating data to justify the
change for that operator.

D. Alternate means of compliance which
provide an acceptable level of safety may be
used when approved by the Manager, Seattle
Aircraft Certification Office, FAA, Northwest
Mountain Region.

E. Special flight permits may be issued in
accordance with FAR 21.167 and 21.189 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD,

This amendment becomes effective May 9,
1885,

(Secs. 313(g), 314(a), 501 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) (Revised, Pub, L. 97-449,
January 12, 1983); and 14 CFR 11.89)

Issued in Seattle, Washington, on March
25, 1983,
David E. Jones,
Acting Director, Northwest Mountain Region,
[¥R Doc. 85-7744 Filed 4-1-85; 8:45 am)
BILLING CODE 4910-13-M
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14 CFR Part 39
[Docket No. 84-NM-59-AD; Amdt. 39-5028]

Airworthiness Directives; Lockheed-
California Company Model L-1011
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) which
requires the modification of the bleed air
duct overheat sensor system and
structure in the Mid-Electrical Service
Center (MESC) area in Lockheed Model
L~-1011 series airplanes. This action is
prompted by reports of clamp and duct
failures in the vicinity of the MESC area
during flight. This condition could result
in total loss of electrical power and, as a
consequence, would result in the loss of
communications, flight instruments,
control systems, and environmental
systems,
DATES: Effective May 9, 1985,
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.
ADDRESSES: The applicable service
information may be obtained from
Lockheed-California Company, P.O. Box
551, Burbank, California 81520,
Attention: Commercial Support
Contracts, Dept. 63-11, U-33, B-1. This
information also may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Wishington, or at 4344 Donald Douglas
Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Edward S. Chalpin, Aerospace
Engineer, Systems & Equipment Branch,
ANM-131L, FAA, Northwest Mountain
Region, Los Angeles Aircrafi
Certification Office, 4344 Donald
Douglas Drive, Long Beach, California
90808; telephone (213) 548-2831,
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations 1o include a new
airworthiness directive (AD) requiring
the modification of the bleed air duct
overheal sensor system and structure in
the Mid-Electrical Service Center
(MESC) area in Lockheed Model 1.-1011
series airplanes was published as a
Notice of Proposed Rulemaking (NPRM)
in the Federal Register on August 8, 1984
{49 FR 31703). The comment period for
the proposal closed September 28, 1984.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to all
comments received. Seven comments
were received.

Three commenters questioned
whether the Hamilton Standard Bulletin
21-1113, referenced in Lockheed Service
Bulletin 093-21-214, was considered part
of the structural modification required
by the proposed airworthiness directive,
They objected to reworking the seals in
the flow control valve because they
considered that the leakage of hot air,
both through the valve motor seal and
the vent hole in the valve housing, was
insignificant. The FAA has not included
the valve rework as part of the
requirements of this AD.

One commenter objected to the
adoption of Lockheed Service Bulletin
093-21-222, which calls for the
installation of structural barriers
between duct channels. The
commenter's reasoning was based upon
the belief that the downstream area
where the modification is installed is not
as critical as the upstream area. The
commenter asserted that adequate
protection was afforded by the added
flow sensors and thermal detectors in
the upstream area. The FAA disagrees.
The structural modification called for in
Lockheed Service Bulletin 093-21-222
provides for barriers which would help
inhibit hot air cross-flow between
channels and the activation of the
incorrect overheat indicator. Though
more overheat or flow sensors would be
present upstream of the flow control
valves, the barriers would provide for
better isolation of the duct channels
and, thus, better detection of leaks
overall.

Another commenter requested that the
FAA incorporate into the final AD an
interim inspection of the ducts, fittings,
and clamps prior to the installation of
the modifications. The FAA disagrees.
Although an interim inspection might
aid in detecting loose clamps or
imminent fitting or duct failures, it
cannot assure the operator of an intact
system in the future. The FAA considers
the compliance time of 3,600 flight hours
before installation of the required
modification to be appropriate to
safeguard the MESC Ig'om duct and
clamp failures, since the modification
will include a more extensive detection
system and structural isolation barriers.

Finally, four commenters felt that the
compliance time was overly restrictive.
The FAA has determined that the
severity of the problem justifies the
compliance time of 3,600 flight hours.
Kits are presently available from the
manufacturer.

It is estimated that 91 U.S, registered
airplanes will be affected by this AD;
that it will take a total of 40 manhours
per airplane to accomplish the required
actions; and that the average labor cost
will be $40 per manhour. The cost of

modification parts is estimated to be
$7,330 per aircraft,

Based on these figures, the total cost
impact of this AD on the U.S. fleet is
estimated to be $812.630.

For these reasons, the FAA has
determined that this regulation is not
considered to be major under Executive
Order 12291 or significant pursuant to
the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
certified under the criteria of the
Regulatory Flexibility Act that this rule
will not have a significant economic
impact on a substantial number of small
entities because few, if any, Model L-
1011 series airplanes are operated by
small entities. A final evaluation has
been prepared for this regulation and
has been placed in the regulatory
docket. A copy may be obtained by
contacting the person identified under
the caption “FOR FURTHER INFORMATION
CONTACT."

After careful review of the available
data, including the comments noted
above, the FAA had determined that sir
safety and the public interest require the
adoption of the proposed rule.

List of Subjects in CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Lockheed-California Company: Applies 1o
Lockheed Model L-1011 series airplanee.
serial numbers <1002 to and including
-1221 (unless Lockheed Service Bulletin
093-21-154 dated November 2, 1983, or
later FAA approved revisions has been
accomplished). cerlificated in all
categories.

Compliance required within the next 3,600
flight hours after the effective date of this AD
unless previously accomplished. To minimize
the potential for unrecoverable loss of all
AC/DC electrical power, including the
emergency bus, accomplish the following:

A. Extend and reroute Fenwall Therma!
Overheat Sensors below Mid-Eleotrical
Service Center (MESC) floor and remove
excess flow sensors and modify the structure
below the MESC floor as outlined in the
Accomplishment Instructions of Lockheed
Service Bulletin 083-21-214, dated December
9, 1883, or later revisions approved by the
Manager, Los Angeles Aircrafl Certification
Office, FAA, Northwest Mountain Region

B. Extend barrier in the MESC area in
accordance with Lockheed Service Bulletin
093-21-222, dated January 9, 1984, or later
revisions approved by the Manager, Los
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Angeles Alrcraft Certification Office, FAA.
Northwest Mountain Region.

C. Alternate means of compliance which
provide an acceptable level of safety may be
wsed when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Northwest Mountain Region. .

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive who
have not already received these documents
from the manufacturer may obtain copies
ypon request to Lockheed-California
Company, P.O. Box 551, Burbank, California
91520, Attention: Commercial Support
Contracts, Dept. 63-11, U-33, B-1. These
documents also may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle, Washington,
or the Los Angeles Aircraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, California.

This amendment become effective
May 9, 1985,
(Sections 313({a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);

43 U.S.C. 108(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11,88)

lssued in Seattle, Washington, on March
25, 1985,
David E. Jones,
Acting Director, Northwest Mountain Region.
[FR Doc. 85-7745 Filed 4-1-85; 8:45 am|
SILLING CODE 4810-13-8

14 CFR Part 39
[Docket No. 85-NM-34-AD; Amdt. 39-5025]

Alrworthiness Directives; McDonnell
Douglas Model DC-9 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule,

SumMARY: This document amends an
existing airworthiness directive (AD)
which requires inspections of the
fuselage lower skin in the immediate
area surrounding the VHF antenna, on
certain McDonnell Douglas DC-9 series
airplanes. This amendment reduces the
threshold to 2,000 landings. This
amendment is prompted by a report of a
15-inch crack In the skin adjacent to the
mounting holes for the VHF antenna on
an airplane with 5,450 landings. If
allowed to go undetected, this type of
crack could result in rapid
depressurization of the airplane.
DATES: Effective April 15, 1985.
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.
ADDRESSES: The applicable service
information may be obtained from

McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90848, Attention: Director,
Publications and Training, C1-750 (54~
60). This information also may be
examined at the FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, Seattle, Washington, or at 4344
Donald Douglas Drive. Long Beach.
California.

FOR FURTHER INFORMATION CONTACT:
Mr. Kyle L. Olsen, Aerospace Engineer,
Airframe Branch, ANM-122L, FAA,
Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808; telephone (213) 548-
2824.

SUPPLEMENTARY INFORMATION: AD 85~
03-538, Amendment 39-4994 (50 FR 4637;
February 1, 1885), requires initial visual
inspections at 150 landings, and
repetitive visual inspections at 250 or
1,000 landings, to detect cracks in the
fuselage skin adjacent to or under the
lower forward VHF antenna on DC-9
series airplanes with 10,000 or more
landings.

After Amendment 39-4994 was issued,
one operator reported finding a 15-inch
crack along the left hand side of the
VHF antenna mounting holes, and
cracks in both sides of the support
intercostal along the length of the
antenna base. This airplane had a total
of 5,450 landings.

Since this situation is likely to exist or
develop on other airplanes of the same
type design, this amendment is being
issued to require inspection for cracks of
the lower fuselage skin, forward and aft
of the VHF antenna, on all DC-9
airplanes with 2,000 or more landings.
This reduced threshold is considered
necessary to provide an adequate level
of safety in view of crack growth rate
scatter encountered in service.

Further, since a situation exists which
requires immediate adoption of this
regulation, it is found that notice and
public procedure are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The Federal Aviation Administration
has determined that this regulation is an
emergency regulation that is not
considered to be major under Executive
Order 12201, It is impracticable for the
agency to follow the procedures of
Order 12291 with respect to this rule
since the rule must be issued
immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). If this

aclion is subsequently determined to
involve a significant/major regulation. a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of it, when filed.
may be obtained by contacting the
person identified under the caption “FOR
FURTHER INFORMATION CONTACT."

List of Subjects 14 CFR Part 39
Aviation Safety, Aircraft
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13} is amended
by amending AD 85-03-08, Amendment
39-4094 (50 FR 4637, February 1, 1985) by
revising the first phrase of paragraph A.
to read as follows:

“A. For airplanes with 2,000 or more
landings, * * *"

All persons affected by this directive who
have not already received these documents
from the manufacturer may obtain copies
upon request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard, Long
Beach, California 950846, Attention: Director,
Publications and Training, C1-750 {54-60].
These documents also may be examined at
the FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle, Washington,
or the Los Angeles Aircraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, Califérnia.

This Amendment becomes effective
April 15, 1985.
(Sections 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a). 1421 through 1430, and 1502}
40 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1883); and 14 CFR 11.89)

Issued in Seattle, Washington, on March
25, 1985,
David E. Jones,
Acting Director, Northwest Mountain Region.
[FR Doc. 85-7746 Filed 4-1-85; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

(Docket No. 84-NM-138-AD; Amdt.
39-5026]

Airworthiness Directive; Sperry SPZ-
7000 Digital Automatic Flight Control
System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
imposes a restriction on use of the
Sperry SPZ-7000 Digital Automatic
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Flight Control Systems in the instrument
landing system (ILS) mode. The AD is
prompted by reports of improper glide
slope tracking. This condition, if not
corrected, can resull in premature
contact with the ground and loss of
aircraft.

DATES: Effective April 15, 1985.

Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.

ADDRESSES: The applicable service
information may be obtained from
Sperry Flight Systems, Avionics
Division, P.O. Box 29000, Phoenix,
Arizona 85038, This information may
also be examined at, Federal Aviation
Administration, Northwest Mountain
Region, 17800 Pacific Highway South,
Seattle, Washington, or at the Western
Aircraft Certification Office, 15000
Aviation Boulevard, Hawthome,
California.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Thompson, Aerospace
Engineer, Systems & Equipment Section,
ANM-173W, FAA, Northwest Mountain
Region, Western Aircraft Certification
Office, 15000 Aviation Blvd., Hawthorne,
California; telephone (213) 536-6375.
Mailing Address: FAA, Northwest
Mountain Region, Western Aircrafl
Certification Office, ANM-173W, P.O.
Box 92007, Worldway Postal Center, Los
Angeles, California 90009.

SUPPLEMENTARY INFORMATION: There
have been reports that a Sperry SPZ-
7000 Digital Automatic Flight Control
System can provide incorrect glide slope
tracking during an autopilot coupled
approach in the instrument landing
system (ILS) mode, resulting in
excessive departure from the beam
center,

When the ILS mode is engaged above
the normal valid radio altimeter range
(2,000 feet), the PZ-700 computer P/N
7003183-901/902 may allow ILS signal
gain reduction too early on the descent
and provide poor or no glide slope
tracking; this can result in premature
contact with the ground.

This condition is known to exist on,
but may not be limited to, the following
installations:

(a) Sikorsky Model S-76A helicopters
modified in accordance with
Supplemental Type Certificate (STC)
No. SH2218NM.

(b) SN.LA.S. Model AS-365N
helicopters modified in accordance with
STC No, SH2215NM.

Since this condition is likely to exist
on other automatic flight control
systems of the same type design, this
airworthiness directive requires the use
of any manual autopilot control mode
except the ILS mode until below 2,000

feet radio altitude, after which time, the
autopilot/flight director ILS mode can be
engaged.

This restriction is to remain in effect
until an approved modification is
incorporated in the Sperry SPZ-7000
AFCS FZ-700 computer P/N 7003183~
901/902.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 28, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the person
identified under the caption “FOR
FURTHER INFORMATION CONTACT.”

List of Subjects in 14 CFR Part 39

Aviation safety; Aircraft, Air
transportation, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Sperry Flight Systems, Avionics Division:
Applies to Sperry Model SPZ-7000 with
FZ-700 computer Part No. 7003183901 or
7003183~-902 installed. The SPZ-7000
installation is known to exist on, but may
not be limited to, Sikorsky Model S-76A
helicopters modified in accordance with
Supplementary Type Certificate (STC)
No. SH2218NM, and SN.LA.S, Model
AS-365N helicopters modified in
accordance with STC No. SH2215NM.

Compliance is required within ten (10) days
after the effective date of this AD, unless
previously accomplished.

To prevent improper (dangerous)
excursions from the glide slope during
instrument landing system (ILS) approach,
accomplish the following:

A. Install a placard adjacent to the
autopilot/flight director mode selector in full

view of pilot, stating “DO NOT ENGAGE ILS
MODE ABOVE 2000 FEET AGL DURING 118
APPROACH."

B. lnstallation of FZ-700 computers, P/N
7003183-802 with mode “E" incorporated, on
Sikorsky S-76A helicopters terminates the
requirement of paragraph A. of this AD,

C. Alternate modifications or other actions
which provide an scceptable level of safety
may be used when approved by the Manager,
Western Aircraft Certification Office, FAA.
Northwest Mountain Region.

This amendment becomes effective
April 15, 1985,

(Sections 313(a), 314({s), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502}

49 U.S.C. 108(g) (Revised, Pub. L. 97-440,
January 12, 1883); and 14 CFR 11.89)

Issued In Seattle, Washington, on March
25, 1988.

David E. Jones,

Acting Director, Northwest Mountain Region.
{FR Doc. 85-7747 Filed 4-1-85; 8:45 am)|
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of the Census

15 CFR Part 30
[Docket No. 40802-4102]

Foreign Trade Statistics; Amendments
to the Regulations

AGENCY: Bureau of the Census,
Commaerce.

AcTION: Final rule.

SUMMARY: This nde amends the Foreign
Trade Statistics Regulations (FTSR) to
eliminate the requirement for filing
Shipper's Export Declarations (SEDs) for
shipments from the United States and
Puerto Rico to the Northern Mariana
Islands and to reflect the transfer of the
Panama Canal to the Republic of
Panama.

EFFECTIVE DATE: April 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Barry Cohen, Chief, Foreign Trade
Division, Bureau of the Census, (301)
763-5342,

SUPPLEMENTARY INFORMATION: A Nolice
of Proposed Rulemaking published in
the Federal Register of September 24,
1984, (48 FR 37425) proposed amending
the FTSR to eliminate the requirement
for filing SEDs for shipments from the
United States and Puerto Rico to the
Northern Mariana Islands and to reflect
the transfer of the Panama Canal to the
Republic of Panama.

On January 8, 1978 the Northem
Mariana Islands entered into a gollh’cal
union with the United States, 7he
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Covenant to Establish a Commonwealth
of the Northern Mariana Islands in
Political Union with the United States of
America.

Public Law 984-241, 48 U.S.C. 1681
(hereinafter referred to as the
“Covenant”). Section 502(a) of the
Covenant states that Federal laws and
requlations applicable to Guam and the
several states should apply to the
Northern Mariana Islands.

On June 1, 1968 the Government of
Guam began collecting statistical
documentation on merchandise
imported into Guam in preparation for
implementing its program for compiling
Guam's trade statistics. Therefore,
effective March 21, 1970, it was decided
to eliminate the requirement for filing
SEDs for shipments to Guam. At the
same time SED filing requirements for
shipments to certain “United States
Possessions’ (except for shipments to
American Samoa and the Virgin Islands
of the United States) were eliminated.
On September 28, 1976 SED filing
requirements for shipments to American
Samoa also were eliminated.

Section 370.4 of the Export
Administration Regulations was
amended in October 1979 exempting
shipments to the Trust Territory of the
Pacific Islands (that is, the Caroline,
Marshall, and Northern Mariana
Islands) from licensing requirements.

Section 603(c) of the Covenant
provides that imports from the Northern
Marians Islands shall be subject to the
sume treatment as import from Guam;
therefore, Customs Service Decision 83—
51 of February 22, 1983, accords to
imports into the United States from the
Northern Mariana Islands duty-free
ireatment for cerlain merchandise as set
forth in the General Headnotes and
Rules for Interpretation of the Tariff
Schedules of the United States.

Accordingly. this amendment is not at
variance with the Convenant or
procedures of other agencies, but
pft?\-ides for consistency in the reporting
of both import and export trade data of
the Northern Mariana Islands.

On October 1, 1979 the United States
transferred jurisdiction over the Panama
Canal Zone to the Republic of Panama.
To reflect this transfer, which
incorporates the Canal Zone with the
Republic of Panama, the Foreign Trade
Statistics Regulations (FTSR) are
amended so that all requirements for
SH)§ to foreign countries apply. without
specifying, to the Republic of Panama.
l"!'v\'iously. shipments from the United
States to the Panama Canal Zone
Government and Panama Canal
Company for their exclusive use were
exempt from SED filing requirements
because the Canal Zone was under the

sole jurisdiction of the United States
Government.

Because these changes affected the
reporting requirements, interested
persons were given 60 days from the
date of publication in the Federal
Register (September 24 to November 23,
1984) to submit their comments
regarding the notice.

Discussion of Major Comments
No comments were received.

Regulatory Impact Analysis and
Information Collection

These amendments do not constitute a
major rule as defined in Executive Order
12201. Pursuant to the provision of the
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354), the General Counsel of the
Department of Commerce certified to
the Small Business Administration that
these amendments will not have a
significant economic effect on a
substantial number of small entities.
Further, these amendments impose no
additional reporting burden on the
public, The collection of this information
has been approved by the Office of
Management and Budget under Control
numbers 0607-0001, 0607-0018, 0607-
0150, and 0607-1052.

This Final Rule is being made
effective immediately because it
eliminates the requirement for filing
SEDs for shipments from the United
States and Puerto Rico to the Northern
Mariana Islands.

List of Subjects in 15 CFR Part 30

Economic statistics, foreign trade,
Reporting and recordkeeping
requirements.

Amendment to the Regulations

The Foreign Trade Statistics
Regulations (15 CFR Part 30) are
amended as set forth below.

PART 30--FOREIGN TRADE
STATISTICS

Section 30.1 is amended by revising
paregraph (a){1) to read &s follows:

§ 30.1 General statement of requirement
for Shipper's Export Declarations.

(a] L

(1) To foreign countries or areas
including Trust Territories under U.S.
administration, with the exception of the
Northern Mariana Islands, and to
Foreign Trade Zones located in foreign
countries or areas from any of the
following: * * *
(Title 13, United States Code, secs. 301-307;
and Title 5, United States Code, sec. 301;
Reorganization Plan No. 5 of 1850,

Department of Commerce Organization Order
No. 35-2A, August 4, 1975, 40 FR 42765)
John G. Keane,
Director, Bureau of the Census.
January 4, 1985,

I Concur, 3
| M. Walker, Jr., ?
Assistant Secretary, Department of the
Treasury.
February 15, 1985,
[FR Doc. 85-7794 Filed 4-1-85; 8:45 am|
BILLING CODE 3§10-07-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 81
[Docket No. 76N-0366)

Provisional Listing of D&C Orange No.
17, D&C Red No. 19, and D&C Red No.
37 for use in Externally Applied Drugs
and Cosmetics; Postponement of
Closing Date

AGENCY: Food and Drug Administration.
AcTion: Final rule.

SUMMARY: The Food and Drug
Administraton (FDA) is postponing the
closing date for the provisional listing of
D&C Orange No. 17, D&C Red No. 19,
and D&C Red No. 37 for use as color
additives in externally applied drugs
and cosmetics. The new closing date
will be June 3, 1985. This postponement
will provide additional time for
determining the applicability of the
statutory standard for the listing of
noningested color additives to the
results of the scientific investigations of
D&C Orange No. 17, D&C Red No. 19,
and D&C Red No. 37.

DATES: Effective April 2, 1985, the new
closing date for D&C Orange No. 17,
D&C Red No. 19, and D&C Red No. 37
will be June 3, 1985,

FOR FURTHER INFORMATION CONTACT:
Gerad McCowin, Center for Food Safety
and Applied Nutrition (HFF-330), Food
and Drug Administration, 200 C St. SW,,
Washington, DC 20204, 202-472-5676.

SUPPLEMENTARY INFORMATION: FDA
established the current closing date of
April 2, 1985, for the provisional listing
of D&C Orange No. 17, D&C Red No. 19,
and D&C Red No. 37 for use in
externally applied drugs and cosmetics
by a final rule published in the Federal
Register of February 1, 1985 (50 FR 4641),
The agency had previously extended the
closing dates for these color additives
on several occasions. For a full
procedural history of the provisional
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listing of these color additives, see 48 FR
36814 for D&C Red No. 19 and D&C Red
No. 37 and 48 FR 44774 for D&C Orange
No. 17,

FDA extended the closing date for the
provisional listing of these color
additives on these occasions to permit
consideration of the scientific and legal
aspects of the submissions of the
petitioner, the Cosmetic, Toiletry and
Fragrance Association, Inc., in support
of the safety of the external uses of
these color additives. Although D&C
Orange No. 17, D&C Red No. 19, and
D&C Red No. 37 have been shown to be
animal carcinogens upon ingestion,
somewhat different questions are raised
by the request to list these color
additives for noningested use. It has
taken more time to review the data
involved in resolving these questions
than the agency anticipated. Additional
time is still needed to determine the
applicability of the statutory standard
for the listing of color additives for
noningested use to D&C Orange No. 17,
D&C Red No. 19, and D&C Red No. 37.
The regulations set forth below will
postpone the April 2, 1985 closing date
for the provisionally listed use of these
color additives until June 3, 1985. The
postponement will also provide
additional time for the preparation and
the publication of Federal Register
documents setting forth the final
decision on the petitions for the
permanent listing of these color
additives for external use. The
continued use of these color additives in
the externally applied products for the
short time needed for the adequate
review of the data and for the
preparation of Federal Register
documents that will announce the
decision on these color additives will
not pose a hazard to the public health.

FDA has received a petition from
Public Citizen Health Research Group
that asks the agency to ban the use of
these color additives. This petition is
currently under review. This
postponement will provide additional
time for consideration s{ this petition.

Because of the short time until the
April 2, 1985 closing date, FDA
concludes that notice and public
procedure on these amendments are
impracticable, and that good cause
exists for issuing the postponement as a
final rule. This final rule will permit the
uninterrupted use of these color
additives until June 3, 1985, To prevent
any interruption in the provisional
listing of D&C Orange No. 17, D&C Red
No. 19, and D&C Red No. 37 and in
accordance with 5 U.S.C. 553(d)(1) and
(3), this final rule is being made effective
April 2, 1985.

List of Subjects in 21 CFR Part 81

Color additives, Color additives
provisional list, Cosmetics, Drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701,
706(b), (c), and (d), 52 Stat. 1055-1056 as
amended, 74 Stat. 399-403 (21 U.S.C. 371,
376(b). (c), and (d)) and under the
transitional provisions of the Color
Additive Amendments of 1960 (Title I1,
Pub. L. 86-618; sec. 203, 74 Stat. 404-407
(21 U.S.C. 376, note)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10), Part 81
is amended as follows:

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

§81.1 [Amended]

1. In § 81.1 Provisional lists of color
additives, by revising the closing date
for “D&C Orange No. 17," "D&C Red No.’
19." and "D&C Red No. 37" in paragraph
(b) to read “June 3, 1985."

§81.27 [Amended]

2. In § 81.27 Conditions of provisional
listing, by revising the closing date for
"D&C Orange No. 17," “D&C Red No.
19," and “D&C Red No. 37" in paragraph
{d) to read “June 3, 1985."

Effective date. This final rule shall be
effective April 2, 1985,

(Secs. 701, 708(b)}, (c), and (d), 52 Stal. 1055~
1056 as amended, 74 Stal. 399-403 (21 U.S.C.

371, 376(b), (c), and (d)); sec. 203, 74 Stat. 404-
407 (21 U.5.C. 478, note))

Dated: March 18, 16885,
Joseph P. Hile,
Acting Commissioner for Regulatory Affairs,
[FR Doc. 85-7768 Filed 4-1-85; 8:45 am|
BILLING CODE 4100-01-M

21 CFR Part 81
[Docket No. 76N-0366]

Provisional Listing of FD&C Red No. 3
and of FD&C Yellow No. 5 in
Cosmetics and Externally Applied
Drugs and of Their Lakes in Food and
Ingested Drugs; Provisional Listing of
FD&C Yellow No. 6 for Use in Food,
Drugs and Cosmetics; Provisional
Listing of D&C Red No. 8, D&C Red No.
9, D&C Red No. 33, and D&C Red No.
36 in Drugs and Cosmetics;
Postponement of Closing Date

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is postponing the

closing date for the provisional listing of
FD&C Red No. 3 of FD&C Yellow
No. 5 for use in coloring cosmetics and
externally applied drugs and of the
lakes of these color additives for use in
coloring food and ted drugs; of
FD&C Yellow No. 6 for use in food,
drugs, and cosmetics; and of D&C Red
No. 8, D&C Red No. 9, D&C Red No. 33,
and D&C Red No. 36 for use in drugs and
cosmetics, The new closing date for the
provisional listing of all of these color
additives will be June 3, 1985. This
postponement will provide additional
time for the determination of the
applicability of the statutory standard
for the listing of color additives to the
results of the scientific investigations of
FD&C Red No. 3, FD&C Yellow No. 5,
FD&C Yellow No. 8, D&C Red No. 8,
D&C Red No. 9, D&C Red No. 33, and
D&C Red No. 36.

DATES: Effective April 2, 1985, the new
closing date for FD&C Red No. 3 and its
lakes, FD&C Yellow No. 5 and its lakes,
FD&C Yellow No. 6, D&C Red No. 8,
D&C Red No. 9, D&C Red No. 33, and
D&C Red No. 36 will be June 3, 1985,

FOR FURTHER INFORMATION CONTACT:
Gerad McCowin, Center for Food Safety
and Applied Nutrition (HFF-330), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5676.

SUPPLEMENTARY INFORMATION: FDA
established the current closing date of
April 2, 1985, for the provisional listing
of FD&C Red No. 3 and of FD&C Yellow
No. 5 for use in cosmetics and in
externally applied drugs and for the
provisional listing of the use of the lakes
of FD&C Red No. 3 and of FD&C Yellow
No. 5 in food and ingested drugs; of
FD&C Yellow No. 6 for use in foods,
drugs, and cosmetics; and of D&C Red
No. 8, D&C Red No. 9, D&C Red No. 33,
and D&C Red No. 36 for use.in drugs and
cosmetics by a rule published in the
Federal R of February 1, 1985 (50
FR 4642). The sgency had previously
extended the closing dates for these
color additives on several occasions. For
a full procedural history of the
provisional listing of these color
additives, see 48 FR 45237 for FD&C Red
No. 3, 48 FR 45760 for FD&C Yellow No.
5, 49 FR 13344 for FD&C Yellow No. 6, 48
FR 42807 for D&C Red No. 8 and D&C
Red No. 9, 48 FR 44773 for D&C Red No.
33, and 49 FR 38935 for D&C Red No. 36.
FDA extended the closing dates for
the provisional listing of each of these
color additives and of the lakes of FD&C
Red No. 3 and of FD&C Yellow No. 5 to
permit the consideration of the scientific
and legal aspects of the data concerning
the safety of their provisionally listed
uses. FDA expected that the current
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Insing dates would provide time for the

preparation-and publication of
sppropriate regulations in the Federal
Register regarding the final decision on
the petitions for the permanent listing of
Ihe aforementioned uses of these color
«dditives and of the lakes of FD&C Red
No. 3 and of FD&C Yellow No. 5.

The review of the data releyant to the
provisionaily listed uses of FD&C Red
No. 3 and FD&C Yellow No. 5 and their
lakes, FD&C Yellow No. 8, D&C Red No.
8 D&C Red No, 9, D&C Red No. 33, and
D&C Red No. 38 hes required more time
than unticipated, however. Additional
time is still needed to determine the
applicability of the statutory standard
for isting color additives to D&C Red
No. 8, D&C Red No. 9, D&C Red No. 33,
D&C Red No. 36, and FD&C Yellow No.
6. as well as to FD&C Red No. 8 and
FD&C Yellow No. 5 and their lakes,

This postponement will provide
udditional time for the preparation and
publication of the appropriate Federal
Register documents setting forth the
decision on the petitions for the
permanent listing of FD&C Red No. 3
and of FD&C Yellow No. 5 for use in
toloring cosmetics and externally
applied drugs and of the lakes of FD&C
Red No. 3 and of FD&C Yellow No. 5 for
usz in coloring food and ingested drugs;
for the permanent listing of FD&C
Yellow No. 8 for use in food, drugs, end
cosmetics: and for the permanent listing
of D&C Red No. B, D&C Red No. 9, D&C
Red No. 33, and D&C Red No. 36 for use
2 coloring drugs and cosmetics. The
continued use of these color additives
for the short time needed for a fully
toordinated review of the data and for
'he preparation of the Federal Register

ocuments will not pose a hazard to the
public health,

_ FDA has received a petition from
Public Citizen Health Research Group
"hil esks the ngency to ban the use of
these color additives (Docket No. 84P-
429). The petition is currently under
eview. This postponement will provide
sdditional time for consideration of this
petition.

_Because of the short time until the
\pril 2, 1985 closing date, FDA
cncludes that notice and public
rrocedure on these amendments are
mpracticable, and that good cause
£Xists for issuing this postponement as a
“nal rule. This final rule will permit the
ininterrupted use of D&C Red No. 8,
U&C Red No. 9, D&C Red No. 83, D&C
Aed No. 36, and FD&C Yellow No. 8, as
well a5 FDAC Red No. 3 and FD&C
Yellow No. 5 and their lakes, until june
* 1585, To prevent any interruption in
e provisional listing of D&C Red No. 8.
D4C Red No. 9, D&C Red No. 33, D&C
Red No. 36, and FD&C Yellow No. 6, as

well as FD&C Red No. 3 and FD&C
Yellow No. 5 and their lakes, and in
accordance with 5 U.S.C. 553(d} (1) and
{3). this regulation is being made
effective on April 2, 1985.

List of Subjects in 21 CFR Part 81

Color additives, Color additives
provisional list, Food, Cosmetics, Drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701, 706
(b), (c). and (d). 52 Stat. 1055-1056 as
amended, 74 Stat. 399-403 (21 U.S.C. 371,
376 [b), [c), and [d}]) and the transitional
provisions of the Color Additive
Amendments of 1960 (Title II, Pub. L. 86
618, sec. 203, 74 Stal, 404407 (21 US.C.
376, note)) and under authority
delegated to the Commissioner of Food
and Drugs {21 CFR 5.10), Part 81 is
amended as follows:

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

§81.1 [Amended]

1.In § 811 Provisional lists of color
additives, by revising the closing dates
for “FD&C Yellow No. 5." “FD&C Yellow
No. 8, and "FD&C Red Ne. 3" in
paragraph (a) to read “june 3, 1985" and
by revising the closing dates for “D&C
Red No. 8," "D&C Rad No. 9." "D&C Red
No. 33," and "D&C Red No. 36," in
paragraph (b) to read “June 3, 1985."

§81.27 [Amended]

2.In § 81.27 Conditions of
provisional listing, by revising the
closing dates for "FD&C Yellow No.5,"
“FD&C Yellow No. 6," "FD&C Red No.
3." “D&C Red No. 8" "D&C Red No. 9,"
"D&C Red No. 33," and "D&C Red No.
36" in paragraph (d) to read "june 3,
1885" and by revising the closing dates
for "FD&C Red No. 3" and “D&C Red
No: 33" in paragraph {e) to read "June 3.
1985."

Effective date. This final rule is
effective April 2, 1985.
{Secs. 701, 708 [b), [c). and (d), 52 Stat. 1055-
1056 as amended, 74 Stal. 396403 (21 US.C,
371. 376 (b), (c), and {d)): sec. 203, 74 Stat.
404-407 (21 U.S.C. 378, note))

Dated: March 18, 1885,

Josaph P. Hile,

Associate Commssioner for Regulatory
Affairs.

[FR Doc. 85-7769 Filed 4-1-85; 8:45 am|
BILUNG COOE 4160-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 5c, 11, and 301
Miscellaneous Amendments;
Corrections

AGENCY: Internal Revenue Service,
Treasury.

AcCTION: Correction.

suMMARY: This document contains
corrections to Federal Register
publications of October 23, 1981; May
11, 1984; October 31, 1984; February 20,
1985; and March 28, 1985.

DATE: These corrections are effective
March 29, 1985.

FOR FURTHER INFORMATION CONTACT:
George Bradley, Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attn: CC:LR:T. Telephone
202-566-3486 [not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On Octeber 23, 1981, the Federal
Register published temporary
regulations relating to the special rules
for leases under the Economic Recovery
Tax Act of 1981. These regulations,
issued as Treasury Decision 7791,
appeared al 46 FR 51907.

On May 11, 1884, the Federal Register
published final regulations relating to
tables for valuing annuities, life estates,
terms for years, remainders, and
reversions for purposes of Federal
income, estate and gift tax. These
regulations, issued as Treasury Decision
7955, appeared at 49 FR 19973,

On October 31, 1984, the Federal
Register published temporary
regulations relating to tax shelter
registration and the requirement 1o
maintain lists of investors in potentially
abusive tax shelters. These regulations,
issued as Treasury Decision 7990,

* appeared at 49 FR 43640,

On February 20, 1985, the Federal
Register published temporary
regulations relating to the substantiation
with respect to certain means of
transportation for taxable years
beginning after 1984. These regulations,
issued as Treasury Decision 8009,
appeared at 50 FR 7038.

On March 28, 1985, the Federal
Register published regulations relating
to the effect of windfall profit tax
overpaymenis on estimated income tax
payments and penalties. These
regulations, issued as Treasury Decision
8016, appeared at 50 FR 11853.
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Need for Correction

As published, the amendatory
language for Treasury Decisions 7855,
7990, 8009, and 8016 inadvertently
contains language that was not intended
and that may be misleading. In addition,
Treasury Decision 7791 inadvertently
conlains a paragraph designation that
should be removed.

Accordingly, 26 CFR is corrected as
follows:

PART 1—INCOME TAX

Paragraph 1. In the second column of
50 FR 7044, published February 20, 1985,
the amendatory language that is
designated “Par. 4." is revised to read as
follows:"

“Par. 4. A new §1.274-6T is added
immediately after §1.274-6 to read as
follows:"

Par. 2. Beginning in the third column
of 50 FR 11855, published March 28,
1985, the amendatory language that is
designated "Par. 8." and the
accompanying text which proposed to
revise 1.8655-1(b)(5)(ii)(B). and the
amendatory language that is designated
“Par. 7." and the accompanying text
which proposed to revise 1.6655-
2{c)(1)(ii)(B) are removed.

PART 5c—TEMPORARY INCOME TAX
REGULATIONS UNDER THE
ECONOMIC RECOVERY TAX ACT OF
1981

Par. 3. In the second column of 46 FR
51910, published October 23, 1981, in the
first line of text of § 5¢.168 (f)(8)-5, the
language “(a) Term of lease—(1) Basic
rules. To" is removed and the language
“(a) Term of lease—Basic rules. To" is
added in its place,

PART 11—TEMPORARY INCOME TAX
REGULATIONS UNDER THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

Par. 4. In the third column of 49 FR
19992, published May 11, 1984, in the
amendatory language that is designated
“Par. 10.", the language “which is
appropriate” is removed and the
language "whichever is appropriate” is
added in its place.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 5. In the first column of 48 FR
43646, published October 31, 1984, in the
amendatory language that is designated
“Par. 2., the language “and answers 17
and 18 to read as follows” is removed
and the language “and answers 17(1)

and 18 to read as follows" is added in its
place.

Peter K. Scott,

Director, Legislation and Regulations
Division.

{FR Doc. 85-7912 Filed 4-1-85; 8:45 am]
BILLING CODE 4530-01-M

26 CFR Parts 601 and 602
[T.D. 8011]

OMB Control Numbers Assigned
Pursuant to the Paperwork Reduction
Act

Correction

In FR Doc. 85-8015, beginning on page
10221, in the issue of Thursday, March
14, 1985, make the following corrections:

PART 602—[CORRECTED]

§602.101 [Corrected]

Section 602.101 paragraph (c) is
corrected as follows:

1. On page 10224, in the first column,
in the table, under column one, the entry
"“§ 1.708-(b)(2) (i) and (ii)" should read
“§ 1.708-1(b)(2) (i) and (ii)".

2. On page 10228, in the first column,
in the table, under column one, the entry
"“§ 11.412(c}-11 (a) thought (d)" should
read “§ 11.412(c)-11 (a) through (d)".

3. On page 10227, in the second
column, in the table, under column one,
on the twenty-eighth line from the
bottom, after “§ " remove “51."

4. On the same page in column three,
on the eleventh line, in the table, in the
second column, “1545-0242" should read
*1545-0123".

5. On the same page, same column, on
the twenty-sixth line, in the table, in the
second column, *1545-0023" should read
“1545-0230".

6. And on the same page, same
column, forty-fourth line insert “§" just
at the beginning of the entry “301.6017-
1" in the first column,

7. On page 10228, in column one, in
the table, on the sixth line, in the first
column, the entry should read
“§ 301.7216-2(1)".

BILLING CODE 1505-01-M

VETERANS ADMINISTRATION
38 CFR Part 36

Loan Guaranty; Speclally Adapted
Housing Assistance—Computation of
Cost

AGENCY: Veterans Administration.
ACTION: Final Regulation.

SUMMARY: The VA (Veterans
Administration) in implementing Pub. .
98-543, the Veterans' Benefits
Improvement Act of 1984, 98 Stat. 2735,
is amending its regulations to conform 1
a statutory change increasing the
maximum amount of specially adapted
housing assistance from $5,000 to 86,000
for service-connected disabled veterans
who are blind or have lost, or lost the
use of, both hands.

EFFECTIVE DATE: January 1, 1085,

FOR FURTHER INFORMATION CONTACT:
George D. Moerman, Assistant Director
for Loan Policy (264), Loan Guaranty
Service, Veterans Administration, 810
Vermont Avenue, NW., Washington,
D.C. 20420, {202) 389-3042.

SUPPLEMENTARY INFORMATION: The
specially adapted housing assistance
program is codified in chapter 21 of title
38, United States Code. Previously,
section 802(b) of the statute limited
assistance to the lesser of (1) the actual
cost of the adaptations determined to be
reasonably necessary, or (2) $5,000.

This amendment implements section
304 of Pub. L. 98-543, which increases
the maximum statutory assistance to
$6,000.

As a result of this legislation, there
will be an increase in the value of the
benefit available to service-connected
disabled veterans who are blind or have
lost, or lost the use of, both hands, and
must make special adaptations to a
residence because of such disabilities.

This amendment conforms the
existing regulations to the requirements
of Pub. L. 98-543. Since this amendment
merely implements a statutory change
intended to provide an increase in &
benefit to veterans seeking specially
adapted housin? assistance, the VA is
not seeking public participation in
promulgating this regulation, The intent
of the legislation is clear, and prior
publication for public comment is
unnecessary. Accordingly, these
changes come within exceptions to the
general VA policy of prior publication of
proposed regulatory development as sel
out in 38 CFR 1.12. Because a proposed

“ notice is not necessary and will not be

published, this change does not come
within the definition of the term “rule”
(5 U.S.C. 601(2)) under the Regulatory
Flexibility Act, and is not subject to the
requirements of that Act.

The amendment has been reviewed
pursuant to Executive Order 12291,
entitled Federal Regulation, and has
been found to be a nonmajor regulation.
The regulation will not impact on the
public or private sectors as a major rule.
It will not have an annual effect on the
economy of $100 million or more, cause
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s major increase in costs or prices for
consumers, individual industries,
federal, State or local government
sgencies, or geographic regions; nor will
thave significant adverse effects on
pmpetition; employment, investment,
aroductivity, innovation, or on the

ability of United States-based
mterprises to compete with foreign-
hased enterprises in domestic or export
markets,

[Catalog of Federal Domestic Assistance
frogram Number 64.100)

This amendment is adopted under
guthority granted to the Administrator
by sections 210(c), 801(b)(1) and 802(b)
of title 38, United States Code, and the
mabling legislation.

List of Subjects in 38 CFR Part 36

Condominiums, Handicapped.,

Housing Loan programs—Housing and
Community Development, Manufactured
homes, Velerans.

Approved: March 18, 1085,

By direction of the Administralor,

Everett Alvarez, Jr.,
Deputy Administrator.

PART 36—{ AMENDED]

Title 38, CFR, Part 36, LOAN
GUARANTY is- amended as follows:

§16.4404 [Amended]

Section 36.4404 18 amended by
thanging the amount “$5,000" to
$6,000" in paragraph [b)(2).

15 US.C. 802(b): sec. 304, Pub, L. 88-543).
(R Doc. 85-7833 Filed 4-1-85; 8:45 am)
BLUNG CODE 8320-03-M

ENVIRONMENTAL PROTECTION
AGENCY

4 CFR Part 60
[A-6-FRL-2808-8)

VWithdrawal of Delegation of New
Source Performance Standards
(NSPS); State of Cailfornia

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of Withdrawal of
Utiluxnlmn.

SuMmARY: The EPA hereby places the
r.u'ahc on notice that it has withdrawn
delegation of several categories of NSPS
duthority from the California Air
Resources Board [(CARB) on behalf of
the Monterey Bay Unified Air Pollution
Control District (MBUAPCD). The action
10 withdraw the delegation of authorily
%as requested by the CARB and the
fml!:\l’Cl). This action does not create
0y new regulatory requirements

affecting the public. The effect of the
delegation is to shift the primary
program responsibility for the affected
NSPS categories from the State and
local governments to EPA,

EFFECTIVE DATE: January 2, 1985,

ADDRESS: Monterey Bay Unified Air
Pollution Control District, 1164 Monroe
Street, Suite 10, Salinas, CA 83006,

FOR FURTHER INFORMATION CONTACT:
Julie A. Rose, New Source Section [A-3-
1), Air Operations Branch, Air
Management Division, EPA, Region 9,
215 Fremont Street, San Francisco, CA
94105, Tel: (415) 974-8221, FTS 454-8221.
SUPPLEMENTARY INFORMATION: The
CARB has requested withdrawal of
delegation for several NSPS categories
on behalf of the MBUAPCD. The request
to withdraw the categoties was based
on the following information provided
by the MBUAPCD.

1. There are no existing sources to
which these categories apply.

2. These sources are not expected to
locate in the District in the foreseeable
future.

In response 1o the above, withdrawal
of authority was granted by a letter
dated December 18, 1984 and is
reproduced in its entirety as follows:

Mr. James D. Boyd,
Executive Officer, California Air Resources
Board, 1102 “Q" Street, Sacramento, CA
Dear Mr. Boyd: In response 1o your request
of December 3, 1984, we are granting your
request for withdrawal of delegation of
authority for the following New Source
Performance Standards, on behalf of the
Monterey Bay Unified Air Pallution Control
District.

WCFR |
Part 60
Subpant

ENAXE<CHON0 T
3
i

We have reviewed the information
provided and determined that suthority to
implement and enforce these subparts can be
withdrawn.

Sincerely,
Judith E. Ayres,
Regional Administrator.
cc: Monterey Bay Unified Air Pollution
Contral Digtrict

With respect to the aress under the
jurisdiction of the MBUAPCD, all
reports, applications, submittals, and
other communications pertaining to the
above listed NSPS source categories

should be directed to the EPA, Region 8
office at the address shown in the “FoR
FURTHER INFORMATION CONTACT"
section of this notice.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

1 certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act.

This Notice is issued under the
authority of Section 111 of the Clean Air
Act, as amended (42 U.S.C. 1857, et seq.)

Dated: March 15, 1985,
David P, Howekamp,
Acting Regional Administrator.
[FR Doc. 85-7668 Filed 4-1-85; 845 um|
GILLING CODE ¢550-50-M

40 CFR Part 61
[A-9-FRL-2808-1)

Delegation of Naticnal Emission
Standards for Hazardous Alr
Pollutants (NESHAP); State of
Callfornia

AGENCY: Environmental Protection
Agency (EPA).
AcTion: Notice of Delegation.

SUMMARY: The EPA hereby places the
public on notice of its delegation of
NESHAP authority to the California Air
Resources Board (CARB) on behalf of
the Northern Sonoma County Air
Pollution Control District (NSCAPCD).
This action is necessary to bring the
NESHAP program delegations up to date
with recent EPA promulgations and
amendments of these categories. This
action does not create any new
regulatory requirements affecting the
public. The effect of the delegation is to
shift the primary program responsibility
for the affected NESHAP categories
from EPA to State and local
governments.

EFFECTIVE DATE: January 2, 1985,

ADDRESS: Northern Sonoma County Air
Pollution Control District, 134 A North
Street, Healdburg, CA 95448,

FOR FURTHER INFORMATION CONTACT:
Julie A. Rose, New Source Seclion [A-3-
1), Air Operations Branch, Air
Management Division, EPA, Region 9,
215 Fremont Street, San Francisco, CA
94105, Tel: (415) 974-8221, FTS 454-8221.

SUPPLEMENTARY INFORMATION: The
CARB has requested authority for
delegation of certain NESHAP
categories on behalf of the NSCAPCD.
Delegation of authority was granted by
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a letter dated December 18, 1984 and is
reproduced in its entirety as follows:
Mr. James D. Boyd,

Executive Officer, Californiia Air Resources
Board, 1102 Q Street, P.O. Box, 2815,
Sacramento, CA

Dear Mr. Boyd: In response 0 your request
of December 5, 1984, I am pleased to inform
you that we are delegating to your agency
authority to implement and enforce certain
categories.of National Emission Standards
for Hazardous Air Pollutants (NESHAP) on
behalfl of the Northern Sonoma County Air

Pollution Control District (NSCAPCD). We

have reviewed your request for delegation

and have found the NSCAPDC's programs
and procedures to be acceptable. This
delegation includes authority for the

following source categories:
0 CFR
NESHAP Pat 61
Subpart
L —— WEEESSIRTNTIES |

In addition, we are redelegating the
following NESHAP categories since the
NSCAPCD's revised programs and
procedures are acceptable:

In addition, we are redelegating the
following NSPS and NESHAP categories
since the MCAPCD's revised programs and
procedures are acceptable:

40 CFR
NESHAP Part 81
Subpant
G Pr A
c
D
SR S (R AR ——! §
Vioyt Chilonide..... F

Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions of 40 CFR Part 81, including use of
EPA’s test methods and procedures. The
delegation Is effective upon the date of this
letter unless the USEPA receives written
notice from you or the District of any
objections within 10 days of receipt of this
letter. A notice of this delegated authority
will be published in the Federal Register in
the near future,

Sincerely,
Judith E. Ayres,
Regional Administrator.
cc: Northern Sonoma County Air Pollution
Control District

With respect to the areas under the
jurisdiction of the NSCAPCD, all
reports, applications, submittals, and
other communications pertaining to the
above listed NESHAP source categories
should be directed to the NSCAPCD at
the address shown in the ADDRESS
section of this notice,

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

I certify that this rule will not have a
significant economic impact on a

substantial number of small entities
under the Regulatory Flexibility Act.
This Notice is issued under the
authority of Section 112 of the Clean Air
Act, as amended (42 U.S.C. 1857, et
seq.).
Dated: March 15, 1985.
David P. Howekamp,
Acting Regional Administrator.

[FR Doc. 85-7685 Filed 4-1-85; 8:45 am|

for Hazardous Air Pollutants (NESHAP) on
behalf of the North Coast Unified Alr
Pollution Control District (NCUAPCD). Ws
have reviewed your request for delegation
and have found the NCUAPCD'’s programs
and procedures to be acceptable. This
delegation includes authority for the
following source categories:

NESHAP

BILLING CODE 8560-50-M Equipment Lesks (Fugiive Emission Sources) | J
Asbomice "
40 CFR Part 61 EWM(WEMWV
[A-9-FRL-2809-2] ¥
In addition, we are redelegating the
Delegation of National Emission following NESHAP categories since the
Standards for Hazardous Alr NCUAPCD's revised programs and
Pollutants (NESHAP); State of procedures are acceptable:
California In addition, we are redelegating the
fi HAP cat i
AGENCY: Environmental Protection ,‘;,',';’,'{',,"fﬁgw,"ﬁm p‘:,;.g;:;c:nd
Agency (EPA). procedures are acceptable:

ACTION: Notice of Delegation.

SUMMARY: The EPA hereby places the
public on notice of its delegation of
NESHAP authority to the California Air
Resources Board (CARB) on behalf of
the North Coast Unified Air Pollution
Control District (NCUAPCD). This
action is necessary to bring the
NESHAP program delegations up to date
with recent EPA promulgations and
amendments of these categories. This
action does not create any new
regulatory requirements affecting the
public. The effect of the delegation is to
shift the primary program responsibility
for the affected NESHAP categories
from EPA to State and local
governments,

EFFECTIVE DATE: January 2, 1985.

ADDRESS: North Coast Unified Air

Pollution Control District, 5630 South

Broadway, Eureka, CA 95501.

FOR FURTHER INFORMATION

CONTACT: Julie A. Rose, New Source

Section (A-3-1), Air Operations Branch,

Air Management Division, EPA, Region

8, 215 Fremont Street, San Francisco, CA

94105, Tel: (415) 874-8221, FTS 454-8221.

SUPPLEMENTARY INFORMATION: The

CARB has requested authority for

delegation of certain NESHAP

categories on behalf of the NCUAPCD.

Delegation of authority was granted by

a letter dated Januaery 24, 1985 and is

reproduced in its entirety as follows:

Mr. James D. Boyd,

Executive Officer. California Air Resources
Board, 1102 Q Streel, P.O. Box 2815,
Sacramento. CA

Dear Mr. Boyd: In response to your request
of December 5, 1984, [ am pleased to inform
you that we are delegating to your agency
authority to implement and enforce certain
categories of National Emission Standards

40 OFR

NESHAP Part 61
Goneral Provisions. ... einie] A
Barylium . c
Beryllium Rocket Motor Fidng— | D
Morcury E
Vinyt Chioride F

Acceptance of this delegation constitutes
your agreement to follow all applicable
provisions of 40 CFR Part 61, including use of
EPA's test methods and procedures. The
delegation is effective upon the date of this
letter unless the USEPA receives written
notice from you or the District of any
objections within 10 days of receipt of this
letter, A notice of this delegated authority
will be published in the Federal Register in
the near future,

Sincerely,
Judith E. Ayres,
Regional Administrator.
co: North Coast Unified Air Pollution Control
District

With respect to the areas under the
jurisdiction of the NCUAPCD, all
reports, applications, submittals, and
other communications pertaining to the
above listed NESHAP source categories
should be directed to the NCUAPCD at
the address shown in the ADDRESS
section of this notice.

The Office of Munagement and Budge!
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

1 certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act.

This Notice is issued under the _
authority of Section 112 of the Clean Alr
Act, as amended (42 U.S.C. 1857, et

seq.).
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Dated: March 15, 1885.
David P. Howekamp,
Acting Regional Administrator.
[FR Doc. 85-7664 Filed 4-1-85; 8:45 am]
BLLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

{1 CFR Ch, 201, App. A
[FIRMR Temp. Reg. 10)

Triennial Review of Agency
Administration and Operation of
Information Resources

Correction

In FR Doc. 85-7067 beginning on page
11861 in the issue of Tuesday, March 26,
1985, make the following corrections:
Appendix A—{Corrected|

1. On page 11862, in the middle
column, in the paragraph designated
“8.", in the fifth line, after the word
“ongoing” add the following language:
“review activity in the IRM area,
Examples include”,

2. On page 11883, in the last column,
In the paragraph designated “b."”, in the
third line, “Policy (KMPP)" should read
"Policy Branch (KMPP)",

BILLING CODE 1506-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 69
[CC Docket Nos. 78~72 and 80-286]

MTS and WATS Market Structure; and
Amendment of the Rules and
Establishment of a Joint Board;
Correction

AGENCY: Federal Communications
Commission.

ACTioN: Memorandum Opinion and
Order adopting guidelines and Waiver
of_!he rules; Correction.

SUMMARY: This document corrects an
error in the Memorandum Opinion and
().{dr-r (FCC 85-71) which refers to tariff
filing dates incorrectly. The
Memorandum Opinion and Order is
published elsewhere in this issue.

FOR FURTHER INFORMATION CONTACT:
Claudia Pabo or Margot Bester at (202)
632-8363,

Erratum

Released: March 0, 1045,

On Pebruary 14, 1985, the éommlaaion
tdopted a Memorandum Opinion and
Order in this proceeding, FCC 85-71,

released February 26, 1985. The first full
sentence on page 21 (para. 41) of this
Order inadvertently states that the
National Exchange Carrier Association
(NECA) and the American Telephone
and Telegraph Co. (AT&T) flow-through
tariff filings are to be made on March 15,
1985. As clearly stated elsewhere in the
Order, only NECA is to file on March 15;
ATAT is to file on 45 days’ notice for
effectiveness June 1. Accordingly, the
sentence should be corrected to read as
follows:

In order to ensure prompt reflection of the
increased subscriber line charge revenues in
the carrier common line rates and in AT&T's
toll rates, we are requiring that NECA and
ATAT mgke tarifl filings which adjust their
presently effective charges to reflect the
increased flat rate recovery of interstate NTS
costs.

Federal Communications Commission.

Albert Halprin,

Chief, Common Carrier Bureau.

[FR Doc. 85-7519 Filed 4-1-85; 8:45 am]
DILLING CODE 6712-01-M

47 CFR Part 69

[CC Docket Nos. 78-72 and 80-286; FCC
85-71]

MTS and WATS Market Structure; and
Amendment of the Rules and
Establishment of a Joint Board

AGENCY: Federal Communications
Commission.

ACTION: Memorandum opinion and order
adopting guidelines and waiver of
certain sections of the rules,

SUMMARY: In this Order, The
Commission adopts guidelines for the
implemenation of the optional tariff
provisions for the recovery of carrier
common line costs. The Commission
also adopts procedural guidelines for
Joint Board review of experimental
tariffs for the recovery of the interstate
allocation of NTS costs and procedures
to ensure that the revenues generated by
the subscriber line charges for
residential and single line business
customers are flowed through to the
public in the form of toll rate reductions.
This action is taken to implement the
guidelines for alternative tariffs.
EFFECTIVE DATE: The waiver of the
sections in Part 69 is effective April 1,
1985.

FOR FURTHER INFORMATION CONTACT:
Claudia Pabo or Margot Bester at (202)
632-6363.

Memorandum Opinion and Order

In the matter of MTS and WATS Market
Structure, CC Docket No. 78-72; Amendment
of Part 67 of the Commission’s Rules and

Establishment of a Joint Board, CC Docket
No. 80-288.

Adopted: February 14, 1885,

Released: February 26, 1985.

By the Commission.

L Introduction
A. Summary

1. The Commission hereby adopts
guidelines for the implementation of the
optional alternative tariff provisions for
the recovery of carrier common line
costs provided for in our Decision and
Order in this proceeding adopted
December 189, 1984.' The Commission
also adopts procedural guidelines for
Joint Board review of experimental
tariffs for the recovery of the interstate
allocation of NTS costs, and procedures
to ensure that the revenues generated by
the subscriber line charges for
residential and single line business
customers are flowed through to the
public in the form of toll rate reductions.

2. With regard to the procedures and
support data for alternative tariffs, we
provide that: (1) The alternative tariffs
are to be filed as part of the local
exchange carrier's basic access charge
tariff; (2) state or Joint Board
concurrence is to be obtained before the
actual tariff filing is made with the FCC;
(3) an alternative tariff can be made
with the Commission at any time during
the access charge year; (4) Part 61.38
data is to be filed with the alternative
tariff provisions along with a letter from
the state commission or the Joint Board
certifying their concurrence; (5)
information is to be filed with the tariff
showing that it is properly targeted to
prevent bypass of the local exchange by
reducing the level of non-traffic
sensitive cost recovery from users with
a high volume of interstate toll traffic
over their switched access lines;? (6) the
submission to the state commission is to
contain proposed tariff pages and all of
the support data required for the filing
with the Commission, although the state
or Joint Board may request additional
information; and (7) the state or Joint
Board will be notified of any changes in
an alternative tariff filing required by
the Commission and allowed to
withdraw its concurrence.

3. In order to ensure that the
alternative tariff filings are effective in
combatling bypass and do not produce
distortions in the competitive

' Decision end Order. MTS and WATS Morket
Structure, and Amendment of Part 67 of the
Commission’s Rules, CC Docket Nos, 78-72 und 80-
280, 50 FR 639 [january 8, 1985).

*The Commission will consider roquests for
waiver of these requirements concerning the timing
of filings and supporting materials in approprints
circumstances,
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marketplace, the Commission is
adopting the following substantive
requirements concerning the volume
discount mechanism in alternative
traffis: (1) Volume discounts are to be
limited to customers served by offices
equipped for Feature Group D and are to
be based on a particular customer’s total
originating switched access minutes at a
single premise including use of services
provided by the other common carriers
as well as AT&T: (2) the discount is to
be implemented by the local exchange
company as a direct credit to the
customer; (3) when carriers engaged in
resale obtain switched access at the
local business rate in conjunction with
the resale of WATS, the usage over the
WATS access line may be excluded
from eligibility for the discount. The
local exchange carriers are free to file
alternative tariff provisions which do
not satisfy these criteria, but they will
be required to demonstrate that their
filing satisfies the Commission's
concerns about the effectiveness of the
tariffs in preventing bypass and
ensuring that the tariffs do not produce
distortions in the competitive
marketplace. The Commission is also
directing the Joint Board to complete its
review of experimental tariff proposals
and present its recommendations to the
Commission within five months of
submission of the proposal.

4. In addition, the Commission adopts
the following procedures to ensure that
the revenue generated by the residential
and single line business subscriber line
charge to be effective june 1, 1985 is
flowed through to the public in the form
of toll rate reductions: (1) On March 15,
1985, 4 the National Exchange Carrier
Association (NECA) is to file premium
and non-premium carrier common line
rates to be effective June 1, 1985
reflecting a reduction in the rates which
are effective today equivalent to the
projected residential and single line
business subscriber line charge

¥ Alternative tarifl proposals will nvolve
mechanisms other than those specified In Part 09 of
our rules for recovering carvier common line costs,
Experimental tariff proposals may go beyond this to
reflect difforent mechanisms for recovering the
entire interstate allocation of NTS costa.

‘The presently scheduled March 1. 1985 dute for
tha NECA tariff filing reflocting the $1.00 subscriber
line charge for residential and single line business
customers as well as the flow through revisions to
the premium and non-premium carrior common line
charge is being extended to March 15, 1985 to
ensure that NECA will have adequate time to
prepare a filing which reflects the Commission’s
uction concerning subscriber Kne chargos for party
line service customers, Section 09.3 of the
Commission's rules is hereby waived 10 allow these
filing» to be made on less than 90 days' public
notice.

revenues;®(2) the § 69.206 (b) formula is
to be used in calculating the OCC non-
premium carrier common line charge to
be filed on March 15, 1985 by NECA:

and (3) the American Telephone and
Telegraph Co. (AT&T) is to file revisions
to its MTS and WATS tariffs, AT&T
Tariff Nos. 1 and 2 which reflect a
reduction in its rates which are effective
today equivalent to the projected
reduction in its premium carrier common
line charges® on 45 days’ public notice to
be effective June 1, 1985.7

B. Background \

5. On November 15, 1984, the Joint
Board adopted its Recommended
Decision and Order concerning the
recovery of the interstate allocation of
non-traffic sensitive (NTS] local
exchange costs.* The Commission
adopted the Joint Board's
recommendations with minor changes
and clarifications at its meeting on
December 19, 1984.% The Joint Board
recommended that the Commission
implement limited subscriber line
charges for residential and single line
business subscribers. Under the Joint
Board proposal, & $1.00 montlhy
subscriber line charge for these
customers would be implemented
effective June 1, 1985. This would be
increased to $2.00 per month effective
june 1, 1986.

6. The Joint Board also recommended
that local exchange telephone
companies, with the concurrence of
state regulatory officials or the Joint
Board. " be given the flexibility to

*The NECA [iling is also to reflect the refund of
the exchange carrier’s excess earnings for 1978,
Decision. ATST Earnings on Interstote and Foreign
Services During 1978, 49 FR 40502 (December 20,
1978). The Commission will act on the Petitions for
Stay of the refund decision before this tariff
becomen effective.

*ATET is also to reflect the refund of its excess
warnings for 1978 in this ﬁlmg ATHT Earnings on
Interstote ond Foreign Services During 1978, 49 FR
49502 (December 20, 1978),

TThis filing ix not to reflect any other changes in
ATET s underlying costs.

* See Recomnended Decixion and Order, CC
Dockot Nos. 768-72 and 80-280, 48 FR 48325
{December 12. 1884). In this Order, the Joint Board
also made recommendations concemning: (1)
Modifications. to the previously adopied measures
for assisting subscribers in areas where the cost of
providing telephone service is unusually high: and
(2) measures to assist low income hovseholds in
nffording telophone service.

* Sew note 1 supro

“*“The joint Bosrd recommended thal alternstive
tarifl filings be allowed pursuant to Purt 69 of the
Commission’s rules only when the locul exchangn
company concludes that such tariff changes are
desirable and the state regulatory commission
concurs in that decision. The Joint Board also
recammended that the local companies be allowed
10 ask the Joint Board to override a state
commission’s objection or act on such propoxals If
the state commission does not do sa within 60 dsys

implement optional alternative
interstate tariff provisions for the
recovery of carrier common line costs in
order to combal localized bypass
problems. The Joint Board envisioned
that these alternative tariffs would
reflect volume discount rates for
interstate access or other innovative
rate structures designed to encourage
~use of the local switched network by the
interexchange carriers and large volume
customers. The Joint Board also
emphasized that in order for these
alternative rates or tariff structures 1o be
fully effective in preventing bypass of
the local network, large volume
switched access users in the relevant
study area must realize cost savings.
The Joint Board proposed that the
Commission allow a uniform monthly
surcharge up to a maximum of $.35 on
the subscriber line charge for all
customers in the relevant study area to
fund any revenue shortfall resulting
from the alternative tariff filings. In
addition, the Joint Board recommended
that the alternative tariff filings be
structured to ensure nationwide
averaging of carrier common line costs
as required by our access charge rules."

7. In addition, the Joint Board
recommended that a further Joint Board
proceeding be instituted in late 1986 to
examine the effectiveness of the
subscriber line charges and optional
alternative tariff provisions in
preventing bypass, promoting economic
efficiency, and preserving universal
service. The purpose of this proceeding
would be to recommend what, if any.
further steps should be taken by the
Commission. The Joint Board also urged
the Commission to explore more

of the filing. Once state commission or Joint Bourd
concurrence is obtained, the actual tariff would be
filed with the FCC on 90 days’ public notice and
reviewed pursuant 10 normal FCC tariff filing
procedures.

"' The averaging of most NTS costs through the
carrier common line access charge element
contributes to maintaining geographically averaged
interstate toll rates. In order to ensure continued
uveraging of carrier common line costs, the Joint
Bourd recommended that the local exchunge
companies implementing alternative tarilfs pay into
the NECA pool as if these tariffs were not In effect
In the first year of the alternative tusrifL the
company s payment into the NECA pool would be
bused on an extrapoletion from its current carrier
common line minutes, ignoring the stimulation effect
of the alternative tariil. In subsequent years, the
number of minutes to be used in calculating the
company’s payments to the NECA pool would be
developed based on & comparison of: (1) Projections
based on the company’s ‘cerrier common line
minutes in the lust year prior to the implementation
of the alternative tariff; and (2) the previous ywar's
carrier common line minutes and the minutes undet
the alternative Wnifl, The objective would be o
develop an estimate of the compuny’s total
switched access minules excluding the stimulation
effect of the alternative tarifl.
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comprehensive alternative tariff
mechanisms for recovering the interstate
allocation of NTS costs by providing for
review of such proposals through the
Joint Board process.'*

8. In recommending that local
exchange companies be given the option
of developing alternative tariff
provisions for the recovery of carrier
common line costs, the Joint Board
recognized that there were a number of
questions concerning the
implementation of such tariffs which
should be examined further.

Accordingly, on December 18, 1884, the
Chief, Common Carrier Bureau released
an Order Inviting Comments ** which
requested comments concerning these
implementation issues. Comments were
also requested concerning guidelines for
Joint Board review of experimental tariff
proposals. Comments were filed on
January 11, 1985. Replies were filed on
January 23, 1985.

[ Order Inviting Comments

9. This Order requested comments
concerning & number of issues related to
the procedures for filing alternative
tariffs and the supporting data to
accompany these filings.'* The Bureau
also requested comments concerning
measures to ensure that the alternative
tariffs are effective in combatting
bypass. In this regard, the Joint Board
noted that there appeared to be two
approaches for designing volume
discount alternative tariffs, One
approach involves changes in the access
charges paid by the interexchange
carriers with these changes reflected in
their long distance rates to the public.

_ “For example, the Florida Public Service
Commission filed a petition on November & 1984 for
authority to implement a comprehensive unified
aterstate and intrastate access charge plan in
Florida on an experimental basis (Florida Plan), The
Commission adopted an Order Inviting Comments
concerning the Florida Plan on Janvary 9, 1985. CC
Docket Nos. 78-72 and 80-288, 50 FR 2833 {Janvary
22, 1985)

"' Ocder Inviting Commenis, CC Docket Noa. 78~
72 and B0-246, 49 FR 50410 (Dec. 28, 1084)

"Specifically, the Order requested comments on:
[¢] Whether the alternative tariif provisions should
be filed as exceplion rales or rate eléments within
Ihe basic acoess tarill or as a separate tariff; (b)
what guidelines should be adopied concerning the
form of the altemative tasiff proposals and the
*<pporting dista to be submitted to the FCC, the
tiate commissions and the Joint Board (i.e.
Wustrative tariff pages, cost data, and
Cocumentation of & bypuss threat): (c) whethor we
should udopt guidelines concerning development of
ralfic projections to be used in determining the
wvel of the subscriber line surcharge 1o cover any
shortfall caused by these alternative tariffs; (d)
":‘“hrr the local exchange carriers should be
tlowed to file alternative tariff provisions with the
FCC (sssuming state or Joint Board concurrence) at
10y time during the accass charge year: and (e)
Wit meayures could be taken to limit the
adminisirative burdens on the logal exchange
farmers and state and federal regulators.

inte

The other approach involves billing
credits or offsets for high volume toll
users. The Order asked for comments
concerning how we could ensure that
the benefits of alternative tariff
provisions implemented through
changes in the inlerstate access charges
paid by the interexchange carriers
would be reflected in rates to the
public.”™ The Bureau also requested
comments on the need for guidelines to
ensure that the alternative tariff
mechanism did not undermine
competition, and whether resale could
undermine the effectiveness of
alternative tariff provisions in
combatting bypass.'®

IIL. Tariff Filing Procedures and Support
Data

A. Comments

10. Approach for filing tariffs. AT&T
staled that the alternative tariffs should
be filed either as exception rates or as
separate rate elements within a basic
access tariff. MCI Telecommunications
Corporation ([MCI) stated that these
tariffs should be filed as a modification
to the local exchange company's
existing access tariff. Satellite Business
Systems (SBS) argued that the local
exchange carriers should incorporate all
end user and alternative tariff charges in
a single separate tariff in order to
facilitate Commission review. The Bell
Operating Companies (BOCs) were
divided on this issue. Ameritech and
Bell Atlantic argued that these tariff
provisions should be filed as separate
tariffs. BellSouth, US West, Pacific Bell
and Southwestern Bell all stated that the
carriers should be given [lexibility in the
approach used for filing alternative
tariffs. NYNEX argued that alternative
tariffs should be filed as a separate
section in the basic access tariff. GTE
Corporation (GTE), United Telephone
System, Inc. (United) and Rochester
Telephone Company (Rochester
Telephone) stated that the carriers
should be given flexibility in choosing
the form of the tariff filings. The United
States Telephone Association (USTA),
National Telephone Cooperative
Association (NCTA), National Rural
Telecom Association (NRTA) and the
Organization for the Protection and
Advance of Small Telephone Companies

*In conjunction with this, the Bureaun requested
information concerning the ability of local exchange
companies to measure terminating interstate
switched access minutes and whether such traffic
should be included in alternative tariff provisions.

" The Bureau also requested comments on
whether alternative tariff provisions reflecting &
system of billing credils to subscribers would
contravene the prohibition on rebates contained in
section 203 of the Act.

(OPASTCO) (the Associations) filed
joint comments taking the position that
the local exchange companies should be
allowed the option of choosing the
approach to be used in filing the
alternative tariff. The states of Florida
and Michigan ' argued that the local
exchange companies should be
permitted to select whether alternative
tariff provisions are filed as a separate
tariff or as provisions within the
carrier's basic access tariff.
Aeronautical Radio, Inc. [ARINC) also
supported flexible procedural guidelines
for the implementation of these tariffs.

11. Supporting Materials Needed.
AT&T asserted that Part 61 of the
Commission’s rules provides
satisfactory guidelines for tariff support
material. Ameritech stated that Part 61
information should be submitted to the
FCC only if the stale commission does
not concur with a filing. BellSouth
asserted that compliance with Part 61
requirements should be sufficient but
stated that the exchange carriers should
be allowed to reference their annual
access charge data filing. US Wesl
stated that the details of the supporting
data to be provided should be left lo the
states and the exchange carriers since
the states have their own procedures.
NYNEX stated that Part 61 of the rules
should apply, but in a simplified form to
facilitate implementation of these filings.
Pacific Bell and the Associations stated
that the Part 61 data is more than
adequate for FCC review of these filings.
The State of Florida argued that if a
state commission decides that Part 61
requirements are inadequate, it should
have the authority to request additional
support data. The Ad Hoc
Telecommunications Users Association
(Ad Hoc) and the International
Communications Association (ICA)
stated that Part 61 information should be
required.

12. ATAT stated that no useful
purpose would be served by requiring
the local exchange carriers to document
a specific bypass threat in order to file
an alternative tariff. MCI argued that
exchange companies should submit
present evidence of a bypass threat in
the affected study area in order to justify
the apparent discrimination inherent in
the alternative lariffs. SBS argued that
we should establish precise rules
regarding bypass showings to be
required for implementation of an
alternative lariff. Ameritech took the
position that the state commissions did
not need extensive cost data to make
determinations on alternative tariffs but

“1'The state of Michigan and the Michigan Public
Service Commission filed jointly.
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stated that evidence of a bypass threat
was necessary. Bell Atlantic also stated
that full cost support data is
unnecessary, but argued that the
exchange carriers should have to
demonstrate the threal of bypass.
BellSouth stated that further studies of
the threat of bypass should not be
required. US West argued that although
details of the proposals should be left to
the states and the local exchange
carriers, cost data should be filed, and
the exchange carriers should be required
to demonstrate the threat of bypass.
NYNEX also took the position that the
threat of bypass should be
demonstrated, but stated that cost data
should not be required since the total
NTS revenue requirement for the access
rate year will not change. Pacific Bell
stated that cost date must be submitted
to demonstrate the existence of
potential bypass in a study area. GTE,
United and Rochester Telephone all
agreed that guidelines should be flexible
and that cost support data and the
information required to document the
existence of a potential bypass threat
should be kept to a minimum. The
Associations argued that cost data
should not be required since the
surcharge and alternative tariff plan
reflect a demand-based approach to the
threat of bypass. They also asserted that
the local carriers should only have to
demonstrate potential, rather than
actual, bypass in support of their tariffs.
The National Cable Television
Association, (NCTA) stated in its reply
that these tariffs should be subject to
traditional Commission tariff review
procedures.

13. Both the District of Columbia
Public Service Commission (D.C.
Commission) and the State of Florida
argued that the local exchange carrier
should be required to demonstrate the
existence of a bypass threat and to
support its proposal with extansive cost
support data, The state of Michigan
argued that the local exchange carriers
should be allowed to submit broad
based cost support data and limit their
bypass showing to a demonstration of
the potential for bypass. In its reply
comments, the Ohio Office of
Consumers’ Counsel (OCCO)
recommended that alternative tariff
proposals be subject to evidentiary
hearings. ARINC stated that the local
carriers should be required to
demonstrate that bypass alternatives  «
are available to the targeted customers
in its service areas.

14. Development of Traffic
Projections. AT&T argued that
guidelines with respect to traffic
forecasts should focus on the

documentation required to support
forecasts and not the choice of a
particular forecasting method.
Ameritech, Bell Atlantic, and BellSouth
took the position that the exchange
carriers should pay into the NECA pool
on the basis of actual carrier common
line minutes of use rather than
estimated minutes of use as
contemplated by the Joint Board
proposal. Bell Atlantic stated that any
attempt to use projected minutes could
result in lengthy proceedings to resolve
disputes concerning the proper
projection. This position was supported
by United, ALLTEL Corp. and the
Associations. US West gtated that the
Commission should set forth detailed
guidelines to govern the exchange
carriers' traffic projections and that
those projections should be examined
by a standard of reasonableness.
NYNEX argued that separate traffic
forecasts were not necessary since
forecasts are an essential part of the
exchange carriers’ participation in the
carrier common line rate development
process. Pacific Bell and Southwestern
Bell took the position that the guidelines
for these traffic projections should be
similar to those for projections used in
the interstate access tariff filings. They
also argued that periodic reconciliations
should be required to ensure that
alternative tariffs do not undermine the
averaging of NTS costs for carrier
commeon line purposes. Rochester
Telephone suggested an approach which
would not require traffic projections in
addition to those already done for the
NECA filing. The state of Florida argued
that we should require justification for
projected changes in demand. The state
of Michigan took the position that
reconciliations were not necessary since
traffic projections submitted by the
exchange carriers will always be subject
to the scrutiny of those reviewing the
tariff,

15. Timing of Alternative Tariff
Filings. AT&T advocated & single annual
filing deadline to coincide with the new
access charge year after 1985. SBS also
stated, tha! in the interest of
administrative efficiency, a single
annual filing deadline should be
established, assuming that the exchange
carriers have received state commission
or Joint Board approval. Teltec Saving
Communications Company (Teltec)
stated that adequate notice of
alternative tariif proposals must be
given so that affected parties will have a
meaningful opportunity to respond. All
of the Bell Operating Companies as well
as United, Rochester, the state of
Michigan, Ad Hoc and the Associations
took the position that the local

companies should be allowed to file
alternative tariff provisions at any time
during the access year in order to
maximize flexibility. Rochester also
argued that the notice requirements
should be waived to the extent
necessary to allow implementation of
alternative tariffs effective June 1, 1885.
The D.C. Commission stated that these
tariffs should be filed only when the
access charge itself is scheduled to be
filed in order to minimize confusion by
the public.

16. Bell Atlantic asserted that the
alternative tariff filing should be
submitted to the FCC and the
appropriate state commission
simultaneously to ensure that the state
commissions take timely action.
BellSouth argued that the state
commission and Joint Board should have
a 30 day period for review, and that
once concurrence is obtained, the local
exchange carrier should be allowed to
file these tariffs with the FCC on 45
days' notice. US Wast took the position
that waivers of the FCC rules should be
liberally granted in order to minimize
administrative burdens. NYNEX
maintained that the state should concur
or reject within a 80 day period, and that
the Joint Board should concur or reject
within 45 days. Southwestern Bell
asserted that the FCC should be liberal
in granting waivers of unnecessary rules
and impose a two month limit on Joint
Board review. The Associations argued
that administrative burdens on the local
exchange carriers could be minimized if
the 80 day notice period for state review
and the 80 day notice period with the
FCC were allowed to run concurrently.
The state of Michigan stated that the
tariffs could be allowed to go into effect
after 30 or 80 days’ notice barring
negative FCC action.**

B. Discussion

17. Approach for Filing Tariffs. In the
Order, we solicited comments from
interested parties as to whether the

*The Ad Hoc Telecommunicetions Users
Committee {Ad Hoc) filed & Motion for Leave to
Accept Late Filed Pleading in conjunction with (hei
roply comments. According to the motion, Ad Hocs
pleading was completed in time for filing on Jansary
23, 1985, but inadvertently was not included io the
package of filings submitted to the Commisaton o8
that day. We grant Ad Hoe's motion and accep! 115
late-filed pleading becaune of this inadvertent error
U'S West slso filed & Motion for Extension of Time
10 file reply comments. US West stated that It
needed more time to prepare its comments becsus?
of the complex issues raised by the Bureau's Order
and because it was also preparing pleadings at the
same time in another Commission proceeding W¢
deny US West's motion. finding that it has not
shown good cause for un extension of time in lzh!
of the need for expeditious action in this
proceeding,
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alternative tariff provisions for the
recovery of carrier common line costs
should be filed as exception rates, rate
clements within the basic access charge
tariffs or as a separate tariff. After
consideration of the rationales offered
for the various approaches, we conclude
that the alternative tariff provisions
should be filed in a separate section of
each exchange carrier’s basic access
charge tariff. Such a requirement will

make it easier for subscribers to learn of

the existence of a discount than If the
discount provisions were to appear in a
totally separate tariff. We are also
requiring that the filing with the state
commission contain all of the
information that we are for the
formal tariff filing with the FCC. This
will ensure that the state commission
has adequate information on which to
base its decision concerning
concurrence in the filing.

18, Support Data Required. We
require that the cost information
submitted with the alternative tariff
provisions meet the requirements of Part
61.38 of our rules.*® Part 81 provides the
procedures that common carriers must
follow when filing tariffs pursuant to
section 203 of the Act. Part 61 has
recently been revised to eliminate
unnncena.r{ requirements and adopt
more flexible procedural options to ease
the carriers’ compliance burdens.
Section 61.38 specifically delineates the
cost information needed to support a
tariff filing. In conformity with our
standard practices, we will allow § 61.38
cost support filings to cross reference
data already on file. However, we will
require demand and revenue projections
and information concerning their effects
to be submitted with the alternative
tariff filing,

19. We see no need to require that
carriers demonstrate the extent of actual
or potential bypass in their service
territory in conjunction with an
alternative tarilf filing. The threat of
bypass has been established and is well
documented in the record of the M7S
and WATS Market Structure
proceeding.* Nothing precludes the
state commissions from requiring more
detailed information regarding the threat
of bypass. For our purposes, we will
simply require the carriers to
demonstrate that the volume discount is

“However, we will allow the states to request
sny additional information from the local exch

properly targeted to those users of
switched access services with high
volumes of interstate toll traffic over
their switched access lines.

20. Troffic Projections for Paymeuls
into the NECA Pool. As noted above, the
Joint Board's Recommended Decision
(which was subsequently adopted by
the Commission) provided that local
exchange carriers which implement
alternative tariffs would pay into the
NECA carrier common line pool based
on the number of carrier common line
minutes which they would have billed
without the stimulation effect of the
alternative tariff. Thus, in the first year
of an alternative tariff, the carrier’s
payment into the NECA pool would be
based on an extrapolation from its
previous year's carrier common line
minutes, ignoring the stimulation effect
of the alternative tariff. In subsequent
years, the number of minutes to be used
in calculating the company’s payments
to the NECA pool would be developed
by comparing prejections based on the
company's carrier common line minutes
in the last year prior to the alternative
tariff and the total of the previous year's
carrier common line minutes and the
minutes under the alternative tariff.
Under this approach, increased
revenues due to the stimulalion of traffic
under the alternative tariffs would
reduce the level of the subscriber line
surcharge.

21. Many of the commenting parties
stated that actual rather than projected
mindtes should be used to calculate a
carrier's payment into the NECA pool.
They argued that the procedures
adopted by the Commission would be
extremely difficult to implement. These
assertions appear to be meritorious, and
we are persuaded that we should waive
Section 69,611 of our rules and provide
for use of actual access minutes in
calculating a carrier’s payments into the
NECA pool in order to eliminate the
administrative burdens and uncertainty
which could result from use of the
previously adopted approach.

22. Timing of Filings. As stated in the
Recommended Decision, the exchange
carriers are required to obtain state
commission ** or Joint Board
concurrence before filing alternative
tariffs with the FCC.* This procedure is

carriers that they conclude is necessary 1o y
evaluate the altemative tariff filings.

" Amendment of Parts 1 and 61 of the
Commission's Rules, Report and Order. CC Docket
No. 83-092, 49 FR 40858 (October 18, 1084).

* Bypuss of the Public Switched Notwork (Com.
Cat. Bur, December 19, 1084), accopled by Order:
FCC 84-835, released January 18, 1085.

"The states mus! concur or object within 60 days
after an alternative tariff proposal is filed.

= Altermative tariff filings must be sccompanied
by & letter from the state commission or joint Board
stating that they concur i the filing. This letter (s to
contain the name, telephone number and address of
@ state commission or Joint Board contact person.

necessary to avoid FCC processing time
devoted to alternative tariffs which may
never receive state or Joint Board
concurrence. After concurrence is
obtained, the exchange carrier may file
the alternative tariff provisions with the
FCC at any time during the year,™ If we
require any changes in the alternative
tariff filing, the state or Joint Board will
be notified and given ten working days
after the notice is mailed from our
headquarters to withdraw its
concurrence.™ Notice to the FCC that a
state or the Joint Board is withdrawing
its concurrence is to be provided in
writing.

1V. Substantive Requirements
Concerning the Alternative Tariffs

A. Comments

23. Tariff Structure Best Suited to
Combating Bypass. AT&T asserted that
since the threat of bypass arises from
the toll charges paid by high volume
users, it can be combatted only by
giving interexchange carriers the means
to structure toll rates so as to reduce the
incentive to bypass. MCI argued that
volume discounts should not be offered
until equal access is available to serve
the large volume user. It also took the
position that the local exchange carriars
should pravide volume discounts
directly to large users. SBS agreed that
the best approach lo ensure that the end
user does not bypass is a system of
billing credits.

24. Most of the BOCs stated that the
Commission should allow the local
exchange carriers to implement either a
system of billing credits or a carrier
common line discount for the
interexchange carriers. Southwestern
Bell argued that a carrier common line
reduction was the most practical
approach. GTE stated that it was unable
to say that either option was likely to
produce benefits in excess of the
implementation costs. United, Rochester
Telephone, ALLTEL and CP National
argued that the surcharge revenues

* See. Nationul Exchange Corrier Association.
Inc., Mimeo No. 1800, released Janoary 17, 1985. In
that decision, the Chief, Common Casrier Buresn
allowed NECA to increase the carrier common
charge before June 1. 1988, the effoctive date for
new acoess charge filings. The Bureau allowed
these revislons because NECA was relying on
previously filed cost data to support modification of
its current rutes. An alternative tasiff filing would
not involve changes in underlying cos! support data,
sither.

*1n order to ensure adequate opportunity for the
state commission or Joint Board to consider any
changes in an alternative tunif filing, the contact
person lsted in the letter of concurrence
accompan the tartff will be notified by
telephone before the notice is mailed. When
appropriate. the notice will also be sent by US.
Express Mail or courier service.
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should be distributed directly to
qualifying end users by the local
exchange companies. The Associations
stated that the exchange carriers should
have the option of implementing end
user credits or carrier common line
discounts. The D.C. Commission and the
state of Michigan favored the use of
billing credits. The state of Florida
argued that any reduction in the carrier
common line charge should result in
reduced rates to the subscriber. OCCO
opposed the customer surcharge, arguing
that it is not worth the administrative
problems it will cause. ARINC argued
that the Commission should provide for
billing credits or some other form of
direct pass-through to end users of
reduced carrier common line charges.
ICA argued that the carriers benefitting
from the alternative tariffs should be
required to pass the cost savings
through to end users. Commline, Inc.®
opposed giving the local exchange
carriers flexibility in choosing which
approach to use. Bell Atlantic,
BellSouth, US West, and NYNEX also
stated that a billing credit is not
contrary lo the prohibition against
rebates contained in Section 203 of the
Act since the credit would be reflected
in the tariff.

25. Flow Through of Carrier Common
Line Reduction. AT&T asserted that all
interexchange carriers receiving a
discount should be required to show
how they plan to use the savings to
combat bypass, regardless of whether
they are required to file tariffs. MCI
argued that the Commission should
require dominant carriers to insert
explicit provisions in their tariffs
ensuring the flow through of their access
charge savings to appropriate large
users. Ameritech, Pacific Bell, and
Southwestern Bell stated that the
interexchange carriers should be
required to notify the Commission
concerning how they intend to flow
savings through to end users. NYNEX
siated that market forces should be
allowed to govern the implementation of
these tariffs. The state of Florida took
the position that the interexchange
carriers should be required to notify the
FCC and the state commissions
concerning how they propose to flow
through any cost savings.

26. Effect of Alternative Tariffs on
Interstate Service Competition. AT&T
asserted that providing alternative tariff
credits to each interexchange carrier in
proportion to its share of total carrier
common line charges in the study area
would avoid placing any carrier at a

¥ Colony Communications, Inc. concurred in
Commline’s comments and replies.

competitive disadvantage. MCI stated
that volume discounts must be limited to
offices where equal access has been
implemented in order to prevent anti-
competitive effects. SBS argued that the
discount must not be affected by the
choice of interexchange carrier.
Ameritech agreed that an access charge
discount for interexchange carriers
could undermine competition if the
discount were not based on the
subscriber’s total traffic regardless of
the carrier involved. Bell Atlantic also
stated that the credit should be
structured to apply without regard to the
identity of the interexchange carrier or
carriers serving the end user. BellSouth
stated that alternative tariff discounts
directed to high volume users regardless
of their choice of interexchange carrier
would ensure fair competition. US West
argued that implementation of these
tariffs would promote fair interexchange
competition regardless of the approach
used. NYNEX stated that to ensure fair
competition, the exchange carriers
should be required to apply the same
percentage discount to all carrier
common line rates for the various

* feature groups. Southwestern Bell stated

that the tariff proposal which could be
considered to be the most non-
discriminatory——an across the board
decrease in carrier common line rates—
may be the least effective method of
reducing the incentive for bypass.

27. GTE and United both asserted that
the interests of all of the interexchange
carriers could be protected by
prohibiting the alternative tariffs from
discriminating between the services
provided by the interex carriers,
Rochester Telephone stated that making
high volume users of the local switched
network eligible for a discount would
minimize the effect on competition. The
Associations stated that the exchange
carriers should be required to apply the
same percentage discount to all carrier
common line feature group rates in order
to ensure thal implementation of these
tariffs would not adversely affect
competition.

28. The D.C. Commission stated that a
system of billing credits to end users
would have no impact on toll
competition. The state of Michigan
argued that if an exchange carrier
proposes an alternative tariff for which
non-premium access customers are
eligible, such customers should receive a
discounted credit. ICA stated that any
alternative tariff should be consistently
applied to all interexchange carriers and
their customers who have the potential
for bypass. The National Cable
Television Association expressed
concern that the alternative tariff

mechanism may be used to discourage
the development of new services.
Commline also expressed concern that
the implementation of alternative tariffs
might hamper the development of
economically efficient alternative local
distribution technologies.

29, Inclusion of Terminating Access
Traffic. AT&T stated that the amounts
paid for both originating and terminating
access traffic should be included in any
volume discount because purchasers of
switched access may have significant
volumes of terminating traffic.
Ameritech, Bell Atlantic, and Pacific
Bell all maintained that any alternative
tariff mechanism must focus on
originating access, since terminating
access cannot be measured. BellSouth,
US West, NYNEX and Southwestern
Bell argued that the local exchange
carriers should decide whether
terminating minutes should be
considered in their plan. Rochester
Telephone stated that alternative tariffs
should exclude terminating usage. The
Associations argued thal the local
exchange companies should be allowed
to decide whether to include terminating
usage in alternative tariff proposals, The
state of Florida took the position that
local exchange carriers which can
measure terminating traffic should
include terminating switched access
minutes in any discount. The state of
Michigan argued that basing alternative
tariffs on originating traffic would be
preferable, but stated that the carriers
should not be precluded from proposing
tariffs which apply to terminating
minutes.

30. Resale. ATAT argued that resellers
should be treated in the same manner as
other customers of the exchange carrier.
ATAT further argued that the potential
for resale to undermine the effectiveness
of the alternative tariffs could be
minimized by structuring the tariffs to
provide credits to the interexchange
carriers based on their total carrier
common line payments. MCI stated that
the alternative tariffs should not contain
resale restrictions because resale wil
help restrain exchange carrier abuse of
the alternative tariff mechanism, Teltec
argued that resale is a fundamental
force in a free market and will not
undermine the effectiveness of the
elternative tariffs.

31. Ameritech argued that resale could
undermine the effectiveness of
alternative tariffs réflecting volume
discounts. Ameritech stated that an end
user credit would mitigate this problem
since the tariff could be designed so that
resale carriers would not qualify. Bell
Atlantic stated that the extent and effec!
of resale are impossible to predict at this
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time, but urged the Commission to
remain receptive to proposals for
dealing with resale problems if they
develop. BellSouth and Pacific Bell
stated that since resellers can benefit
from bypass, they should be given the
same incentives to remain on the
switched network as other high volume
users. US West, NYNEX, and
Southwestern Bell argued that resale
could undermine the effectiveness of the
alternative tariff provisions since
resellers could qualify as large users and
pass along the benefits of the lower
rates to smaller users who would not
qualify for lower rates individually.
NYNEX and Southwestern Bell stated
that the local exchange carriers should
be given maximum discretion regarding
the structure of alternative tariffs.

United and Rochester Telephone stated
that any discount plan is susceptible to
urbitrage through resale and argued that
the Commission should permit the
exchange carriers to exclude resellers
from eligibility for the discounts. The
Associations also stated that resale
could undermine the effectiveness of the
tariff. The state of Florida argued that
resellers should be treated as
interexchange carriers with regard to
bypass credits. The state of Michigan
took the position that the local exchange
carrier should bear the burden of
developing an alternative tariff which
does not promote resale.

B. Discussion

32. The alternative interstate tariff
mechanism should serve as a useful
supplement to subscriber line charges in
combatting localized b s problems.
However, we cannot allow alternative
tariffs to undermine full and fair
interexchange competition. We must
also ensure that these tariffs are
properly structured to effectively reduce
high volume users' incentives for bypass
of the local switched network. Based on
our analysis of the comments in this
proceeding, we have concluded that
there are certain tariff structures which
appear to satisfy our concerns in this
regard. We are not prohibiting the local
exchange carriers from filing alternative
trariffs using other approaches which
salisfy these concerns. However, we
emphasize that alternative tariff filings
which would undermine interexchange
competition or which are not structured
lo effectively reduce bypass incentives
will not be allowed to become effective.

33. In order to ensure that the
alternative tariff filings are effective in
combatting bypass and do not produce
distortions in the competitive
marketplace, we conclude that volume
discounts in the alternative tariffs
should be limited to customers served

by offices equtgged for Feature Group D
and should be based on a particular
customer's total originating switched
access minutes from a single premise.
The total traffic volume on which the
discount is based must include services
offered by the other common carriers
(OCCs) as well as AT&T in order to
avoid adverse competitive effects. Since
a particular customer's usage of OCC
services employing Feature Groups A
and B from a particular location cannot
generally be measured, we believe that
alternative tariff discounts must be
limited to customers served by offices
which have been equipped for Feature
Group D. A customer's traffic from a
particular location using an OCC service
employing Feature Group D can be
measured. There may also be some OCC
traffic in these offices using premium
Feature Group A which cannot be
measured in this manner, but the
amount of this traffic should be
sufficiently limited to allow
implementation of volume discount
alternative tariffs without an
appreciable effect on interexchange
competition.®? Discounts must also be
directed to subscribers with high
volumes of interstate toll traffic from a
particular location because it s the
concentration of toll traffic to or from a
single location that creates the incentive
to bypass the switched local network.
Directing the discount to customers with
high volumes of toll usage without
regard to the number of locations
involved would not target the discount
to those users with the greatest
inventive to bypass.

34. We also conclude that volume
discount alternative tariffs should be
implemented by the local exchange
carrier as a direct credit to the
subscriber.2® This approach will
eliminate the difficulties involved in
ensuring that the interexchange carriers
flow the benefits that they would
receive from a carrier common line
discount through to high volume users. It
also appears that this approach will be
much more effective in ensuring that the

7 Since the charge for premium Feature Group A
access and Feature Croup D access will be similar,
the OCC can be allowed to make » business
judgment as 1o whether loss of the discount offsets
other possible advantages which may be associated
with the use of premium Feature Croup A.

8 Under this approach, the local exchange carrier
would show an interstate credit stated in & dollar
amount on the local hills renderad to customers
with high volumes of interstate toll traffic. This
crodit could be applied against the customer’s
charges for interstate sccess or local axchange
service. Use of the credit in this fashion would not
affect jurfsdictional separations and would allow
use of the credit mechanism even if the
implementiog Jocal exchange carrier no longer
provided billing services for ATET or any other
interexchange carrier.

benefits received by the high volume
user are in fact proportional to that
customer's total interstate toll usage
from a particular location {including
OCC usage). Such end user credits do
not constitute an unlawful refund or
rebate pursuant to section 203 of the
Communications Act, 47 U.S.C. 203,
since the credit will be set out in the
local exchange carrier’s tariff.*® MCJ
Telecommunications Corp., 53 FCC 2d
572 (1975).

35. We also find that alternative tariff
discounts should generally be limited to
originating switched access minutes.
The comments indicate that terminating
interstate traffic to & particular customer
location cannot be measured under
normal circumstances. Several of the
commenting parties also state that
exclusion of terminating toll traffic will
not undermine the effectiveness of the
alternative tariffs because toll traffic is
usually more highly concentrated at the
originating end.

36. A number of the commenting
parties took the position that resale
would undermine the effectiveness of
the alternative tariffs. Other parties
argued that carriers engaged in resale
are potential bypassers and should
receive the volume discount, We
conclude that there are certain
circumstances under which a carrier
engaged in resale does not have an
incentive to bypass on the originating
end and should not qualify for an
alternative tariff volume discount. In
particular, a carrier engaged in resale
should not receive the discount for
traffic over a WATS closed end access
line when the carrier obtains switched
access to the local network at the local
business rate in conjunction with resale -
of the WATS service. In this situation,
the carrier engaged in resale has no
incentive to bypass because
replacement of the WATS access line
with a special access connection would
force the carrier to pay swilched access
charges for access to the local network.
This is the result of our rules which
allow a carrier reselling WATS to obtain
access to the local exchange at the local
business rate in order to prevent double
payment of switched access charges—
once for customer access to the resale
carrier and a second time for the resale

% Section 208, 47 U.S.C. 200, requires that the
carriers file tariffs showing the rates, terms and
conditions for their service offerings. It prohibits
thom from charging, or otherwise receiving smounts
other than those set out in these tariffs. Refunds or
rebates of the tariffed charges are also prohibited:
From this languege It s clear that the prohibition on
rebates does not limit the tariff structures which the
carriers may use. lustead, it prohibits a net charge
which fs different than that shown (n the tariff.
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carrier’s access to the WATS serving
office.

V. Procedural Guidelines for Joint Board
Review of Experimental Tariff Proposals

A. Comments

37, ATA&T stated that both the local
exchange carriers and the state
commissions should be permitted to
develop experimental tariff plans, SBS
argued that an experimental tariff with
unified state and federal charges would
be illegal if filed with a state since the
FCC cannot delegate its regulatory
responsibilities. Teltec expressed
concern that certain aspects of the
experimental tariff proposed by Florida
are contrary to established federal
policies and stated that careful federal
review is required before experimental
tariffs are allowed to become effective.
Ameritech and Pacific Bell both stated
that the Commission should adopt very
flexible guidelines in this area since the
purpose of these lariffs is to develop
data concerning different cost recovery
approaches. BellSouth and
Southwestern Bell both argued that
experimental tariffs should be
consistent with FCC access charge
policies.

" 38. GTE argued that experimental
tariffs should be developed by the local
exchange carriers, not the state
commissions. United took the position
that the FCC should defer acceptance of
these tariffs until 1985 pending the
resolution of issues relating to state
flexibility in designing alternative
tariffs. Rochester Telephone proposed
that the Commission adopt a policy
which is flexible enough to permit
exchange carriers to devise experiments
suited to their individual circumstances,
but strict enough to discourage the filing
of numerous speculative proposals. The
Associations argued that our guidelines
for experimental tariffs should be the
same as for alternative tariffs.

39. The state of Florida took the
position that state commissions should
have a great deal of latitude in designing
experimental tariffs. OCCO also
asserted that the states should be
allowed to experiment with different
NTS cos! recovery the issues concerning
the implementation of alternative tariffs
before considering experimental tariffs.
ARINC emphasized that experimental
tariffs should not delay implementation
of access charges,

B. Discussion

40. Although a number of parties have
suggested the adoption of substantive
guidelines for Joint Board review of
experimental tariff proposals, we
believe that steps to ensure prompt

review of these proposals are all that is
desirable. Clearly, an experimental tariff
proposal which reflects an approach to
NTS cost recovery that is fundamentally
different from that recently
recommended by the Joint Board and
adopted by the Commission will require
very careful scrutiny. However, we do
not believe that such proposals should
be barred. Accordingly, we are directing
the Joint Board to complete preparation
of its recommendations concerning such
proposals within five months of the
submission of the proposal.?® Review of
experimental tariff proposals which
involve relatively minor changes in the
recently adopted NTS cost recovery
structure should be completed in less
time whenever possible.

VI. Flow Through of Subscriber Line
Charge Revenues

41. In the Commisgion's December 19,
1984 Decision and Order in this
proceeding, we stated that we would
adop! guidelines to ensure that the full
amount of the revenue generated by the
$1.00 residential and single line business
subscriber line charge is flowed through
to consumers in the form of reduced
interstate toll rates.®* There are a
number of factors such as changes in
underlying NTS costs as well as the
increased subscriber line charge
revenues which could affect the level of
the NECA carrier common line charge.
In order to ensure prompt reflection of
the increased subscriber line charge
revenues in the carrier common line
rates and in AT&T's toll rates, we are
requiring that NECA and AT&T make
tariff filings on March 15, 1985 which
adjust their presently effective charges
to reflect the increased flat rate recovery
of interstate NTS costs. These filings are
not to reflect any other change in costs
or modifications in rate structure. This
will ensure that the rate reductions
flowing from implementation of
residential and single line business
subscriber line charges are not delayed
by the need to consider other cost or
rate structure changes reflected in the
same tariff filing. NECA and AT&T are
free to make other tariff filings reflecting
changes in underlying cos!s or rate
structures.

39 The Joint Board may extend the period for its
review of experimental tariff proposals by one
month when necessary. Review of the experimental
tariff proposal filed by the Fiorida Public Service
Commission is to be completed within five months
of the release of the Commission Order requesting
comments on that proposal

21 CC Docket Nos. 75-72 and 80-256, 50 FR 939
{January 8, 1885). In conjunction with this, we
hereby waive § €9.502 of the rules to extend the
effective date of this provision pending further
Commission action.

42, Accordingly, we are directing
NECA 1o file carrier common line rates
on March 15, 1985 32 to be effective June
1, 1985, that reflect a reduction in the
premium and non-premium rates that
are effective today that is equivalent to
the projected revenues from the
residential and single line business
subscriber line charges and the
exchange carrier portion of the excess
1978 earnings.*® The § 69.206(b) formula
is 1o be used in lieu of the § 69.206(c)
formula for purposes of computing the
non-premium per line and per minute
charges. For purposes of this filing, the
carrier common line revenue
requirement described in §§ 69.205(b)
and 69.206(b) will be computed on the
assumption that revenues from the
current premium and non-premium
carrier common line charges would have
equaled the carrier common line
revenue requirement in the absence of
residential and single line business
subscriber line charges. In order to
achieve consistency, we are also
directing NECA and all exchange
carriers that file separate charges for
other elements to use the § 69.206(b)
formula to compute all premium and
non-premium charges.

43, We are also directing AT&T to file
MTS and WATS rates which reflect a
reduction in its rates in effect today
equivalent to the projected reduction in
its premium carrier common line charge
payments as well as its 1978 excess
earnings®* on 45 days' public notice to
be effective June 1, 1985. AT&T is to
divide this reduction between its
domestic and foreign services in
proportion to the switched access
minutes of use for these services. AT&T
is to reflect its reduction in domestic
rates in the form of an across the board
reduction in all of its MTS and WATS
offerings. AT&T is not to include
changes in its domestic rate structure in
this filing, We are not requiring AT&T to
implement an across the board
reduction in its foreign toll rates. In light
of the fact that AT&T's earnings on
particular international toll routes may
vary and the other unique factors
affecting international toll service, we
believe that targeting the reduction to
particular routes may be appropriate in
this area. To the extent that AT&T does
not implement an across the board
international toll rate reduction, it will
be required to file cost support data and
other information necessary to justify its
decisions concerning targeting of the
reductions in its international rates. We

33 See note 4, supra.
3 Sew note 5, supro.
¢ See note 6, supra.
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will scrutinize AT&Ts filing to ensure
that any seleclive international rate
reductions are nol anti-competitive in
nature.

Vil. Ordering Clauses

44. Accordingly, IT IS ORDERED, That
local exchange carriers proposing
alternative tariff provisions for the
recovery of carrier common line charge
revenues shall follow the procedural
and substantive guidelines contained
herein.

45. It is further ordered, That §§ 68.3,
69.206(c), 69.502 and 69.611 of the
Commission's rules ARE WAIVED.

46. It is further ordered, That the Ad
Hoc Telecommunications Users
Committee's Motion for Leave to Accept
Late Filed Pleading is granted.

47. It is further ordered, That US
West's Motion for Extension of Time to
file comments is denied.

48. The Joint Board is directed to
review experimental tariff filings in
sccordance with the schedule set out
herein.

49. NECA and AT&T are directed to
make tariff filings as described herein.?®
Federal Communications Commission.
William J, Tricarico,

Sex relary.
[FR Doc. 85-7748 Flled 4-1-85; 8:45 am|
DILLING CODE 6712-01-M

47CFR Part 73

IMM Docket No. 84-522; RM-4653]

FM Broadcast Stations in Pine Top, AZ;
Changes In Table of Allotments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein, at the
request of D & M, Inc., allots FM
Channel 294 to Pine Top, Arizona, as
that community's first FM Channel.

EFFECTIVE DATE: May 3, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

'* These actions are taken pursuant (o sections 1,
$1ad1), 200, 202, 200, 205, 210 221(c), 403, und 410 of
':m- Act, 47 US.C. 151, 154 (i)&Lj). 201, 202, 203, 205,
<18 2231{c), 903 and 410. This Order is to be offective
March 14, 1685, To the extent that the

Administrative Procedure Act. 5 US.C. s 553, would
normally require publication of the provisions
adopted herein 30 days prior 1o their effective dats,
t5e Commission finds that there Is good cause to
muke these provisions effective March 14, 1865 in
order 10 allow interestad companies to go forward
witk alternative tariff filings as soon as possible

ird to allow the prompt filing of the NECA and
ATAT Now through tarilfy with a substantial period
of public notice,

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b),
Table of Allotments, FM Broadcast Stations
(Pine Top. Arizona); MM Docket No. 84-522.
RM-48653.

Adopted: March 13, 1985,

Released: March 26, 1985,

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making, 49 FR 24408, published
June 13, 1984, proposing the allotment of
Class C FM Channel 294 to Pine Top.
Arizona, as that community's first
allotment. The Notice was adopted in
response to a petition filed by D & M,
Inc, (“petitioner”). Petitioner submitted
supporting comments reaffirming its
interest in the channel. Double Eagle
Broadcasting (“"DEB"), licensee of
Station KX]J], Clifton, Arizona, submitted
an unacceptable counterproposal
requesting Channel 293 at Clifton and
Channel 275 at Pine Top in order to
upgrade its facilities to a Class C
station.' Petitioner filed reply comments
in response to the comments, KBW
Associates, Inc. (“KBW"), licensee of
Stations KRFM and KVSL (AM), Show
Low, Arizona filed reply comments in
opposition to the proposal. Petitioner
filed a "Motion to Strike" and KBW filed
an opposition thereto.? Petitioner seeks
to have KBW's reply comments struck
because it contends they raise new
matters which were more appropriately
filed as comments.

2. KBW argues that the allocation of
Channel 294 to Pine Top would preclude
the use of that channel as well as others
throughout the state of Arizona. KBW
states that Pine Top is more than
adequately served by numerous radio
services, and should be denied an
allotment.

3. The issues raised by KBW are not
valid reasons for considering denying
an assignment. See, Revision of FM
Assignment Policies and Procedures, BC
Docket No. 808-130, 80 FCC 2d 88 (1982),
wherein the Commission eliminated
preclusion as a consideration. Further,

tahle b

the Commission indicated that it would
continue to give emphasis to local
service. Therefore, a community's need
for first local service cannot be met by
other stations not licensed to that
locality.

4. After careful consideration of the
proposal, the Commission believes that
the public interest would be served by
the allotment of FM Channel 294 to Pine
Top, Arizona, thereby providing that
community with a first FM service. The
assignment can be in compliance with
the minimum distance separation
requirements of § 73.207 of the
Commission's Rules.

5. Concurrence of the Mexico
government has been received since
Pine Top is located within 320
kilometers (199 miles) of the U.S.-
Mexican border.

8. Accordingly, pursuant to the
authority contained in sections 4(i),
5{c)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules, it is ordered,
That effective May 3, 1985, the FM Table
of Allotments, § 73.202(b) of the Rules, is
amended with regard to the following
community:

Cy Chanosl

B T T e et 204

7. It is further ordered, That this
proceeding is terminated.

8. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530,

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 US.C. 154,303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Divisions, Mass
Media Bureau.

[FR Doc. 85-7750 Filed 4-1-85; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73
|MM Docket No. 84-520; RM-4693) .

FM Broadcast Stations in Ellwood, CA;
Change in Table of Allotments

* AGENCY: Federal Communications

Commission.
ACTION: Final rule.

"The o proposal is unaccep
Channel 293 at Clifton. s short-spaced to a vacant
channel at Las Mosco, Mexico [Channel 292).

*Since KBW s responding to DEB's
counterproposal we believe it is appropriste for
consideration, Therefore, the Motion to Strike iy
dented.

SUMMARY: Action taken herein allocates
Channel 233 to Ellwood, California, as
that community's first local FM
all;:tmenl. al the request of Thomas M.
Eells.
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EFFECTIVE DATE: May 3, 1985,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b),
Table of Allotments, FM Broadcast Stations
(Ellwood, California); MM Docket No, 84-520,
RM-46493,

Adopted: March 13, 1985,

Released: March 26, 1985,

By the Chief. Policy and Rules Division.

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making, 49 FR 24409, published
June 13, 1984, seeking comments on the
allotment of Class B FM Channel 233 to
Ellwood, California, as that community's
first local service. The Notice was
issued in response to a petition filed by
Thomas M. Eells [“petitioner”) and he
has filed comments reiterating his intent
to apply for the channel.

2. The Notice raised the issue of
whether Ellwood qualified as a
community, as required by section
307{b) of the Communications Act, as it
is not listed in the 1980 U.S. Census. In
response, pelitioner states that the
Resource Managemen! Department of
the County of Santa Barbara considers
Ellwood to be a distinct community and
attaches an affidavit altesting to this
belief. Petitioner also points out that the
National Automobile Club includes
Ellwood in its map entitled “Santa
Barbara County and Its Communities.”
He states that Ellwood has its own
school, a post office with an Ellwood zip
code, and a number of commercial
establishments which identify
themselves with the community, such as
Ellwood Graphics, Ellwood Apartments,
and the Ellwood Mutual Water
Company. Petitioner also asserts that
there are community-oriented
organizations such as the Ellwood
School Parent-Teacher Association,
Lion's Club and Optimists Club, among
others.

3. We believe that the petitioner has
provided us with sufficient indicia to
conclude that Ellwood does meet the
Commission’s definition of a community
for allotment purposes. It is an
identifiable population grouping with
businesses and community
organizations which identify themselves
with the residents of Ellwood. Further,
the County of Santa Barbara recognizes

8 specific area as the community of
Ellwood, with a population of 13,076
persons.

4. Channel 233 can be allotted in
compliance with the Commission’s
mileage separation requirements,
provided Station KBBY, Channel 236 at
Ventura, California, moves from the site
where it is presently licensed to the new
site for which a construction permit has
been granted (BPH-831216AL).

5. We believe the public interest
would be served by allotting Channel
233 to Ellwood, California, as it could
provide that community with its firs
local FM service. Accordingly, pursuant
to the authority contained in seclions
4(i), 5(c)(1), 303 {g) and (r) and 307(b) of
the Communications Act of 1934, as
amended, and §§ 061, 0.204{b) and 0.283
of the Commission's Rules, it is ordered,
That effective May 3, 1965, the FM Table
of Allotments, § 73.202(b) of the Rules, is
amended with respect to the community
listed below, to read as follows:

Cry Channel

BIMDO; T e crererremmlecsitbalt et te 233

6. It is further ordered, Thal this
proceeding is terminated.

7. For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau {202) 634-
6530.

(Secs. 4, 303, 48 stul., as amended, 1068, 1082;
47 US.C, 154, 303)

Federal Communications Commission.
Charles Schott,

Chief. Policy and Rules Division, Moss Media
Bureau.

[FR Doc. 85-7758 Flled 4-1-85. 8:45 am|
BILLING CODE §712-01-M

47 CFR Part 73

[MM Docket No. 84-440; RM-4657, RM-
4678)

FM Broadcast Stations in Grand
Junction, CO, Change in Table of
Assignment

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
FM Channels 282 and 300 to Grand
Junction, Colorado, at the request of
Daniel L. Harris and Keith E. Lamonica,
respectively. The assignment of the two
channels could provide Grand Junction
with its third and fourth local FM
services,

EFFECTIVE DATE: May 1, 1885.

ADDRESS: Federal Communications
Commission. Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 78.202(h)
Table of Assignments, FM Broadcast Stationy
(Grand Junction, Colorado): MM Docket No
84-440, RM-4657, RM-4679.

Adopted: March 11, 1885,

Released: March 25, 1985,

By the Chief, Policy and Rules Divisions

1. The Commission has before it the
Notice of Proposed Rule Making. 49 ¥R
20312, published May 14, 1984,
requesting comments on the proposal to
assign FM Channels 282 and 300 to
Grand Junction, Colorado, as that
community’s third and fourth local
services, al the request of Daniel L.
Harris ("Harris") and Keith E. Lamonica
(“Lamonica™), respectively, Comments
were filed by International Broadcast
Network, Inc. (“IBN"), by Decker
Communications (*'Decker"”), and by
Larry Capetto (*Capetto”). Comments in
opposition to the assignmenlts were filed
by Mesa Broadcasting Company
("Mesa") to which Lamonica responded
Both channels can be assigned in
compliance with the Commision's
minimum distance separation and other
technical requirements.

2. Mesa is the licensee of one of the
two existing Grand Junction FM
stations, Station KQIX, Channel 226, and
AM Station KQIL. Mesa contends that
Grand Junction is already adequately
served by the two existing FM stations
and four AM stations, and will receive
service from three additional FM
stations licensed to nearby communities,
two of which are now on the air.
Therefore, based on the size of Grand
Junction, with a 1980 U.S. Census
population of 28,144 persons, it feels tha!
the community does not provide a
sufficient population and economic base
to support two additional radio services
However, it states that should the
Commission feel that the assignment of
the two additional channels would be in
the public interest, it requests that we
assign lower-powered Class A
frequencies instead of the requested
Class Cs channels,
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3. As noted earlier, four parties have
expressed an intention to apply for the
Class C FM channels, if assigned. Both
[BN and Decker, in addition to
expressing their intention to apply for
one of the channels, if assigned, provide
demographic data to show that Grand
junction is a substantial community
which could benefit from the increased
aural service. Lamonica, the only party
filing reply comments, reiterates his
interest in a Class C and specifically
discounts any interest in utilizaticn of a
(Class A channel. It appears that Mesa's
opposition to the assignment of two
additional Class C allocations is
centered around its concern of economic
harm to its existing co-owned stations.
However, this argument is nol sufficient
justification for its denial. For as we
have held previously, the question of
economic impact is more appropriately
considered when raised in connection
with an application for a channel. See,
Chadron, Nebraska, 52 RR. 2d 1480
(1982), and Sacramento, California. 50
RR. 2d 951 (1982).

4. In view of the above considerations
and having found no policy objections to
the proposal, we believe the public
Interest would be served by assigning
Channels 282 and 300 to Grand Junction,
Colorado. As noted earlier, these
assignments could provide a third and
lourth local FM service to the
community. Accordingly, pursuant to the
authority contained in sections (i),
Slc)(1), 303(g) and (r) and 307(b) of the
Communications Acl of 1934, as
smended, and §§ 0.61, 0.204(b) and 0.263
of the Commission’s Rules, it is ordered,
That effective May 1, 1985, the FM Table
of Assignments § 73.202(b) of the Rules,
1s amended with respect to the

community listed below. to read as
follows:

o Crarmel o

“and luncton CO

J 222, 228, 282, and 300

5. It is further ordered, That this
proceeding is terminated.

6. For further information concerning
lf::s proceeding. contacl Leslie K.
Shapiro, Mass Media Bureau, (202) 634-
6530
Secs, 4, 308, 48 Stat., as amended. 1066, 1082:
7 US.C. 154, 303).

Federal Communications Commission.
Charles Schatt,

Chief. Policy and Rules Division, Mass Media
Nireou

(FR Doc. 85-7749 Filed 4-1-85; 8:45 am]|

BLUNG CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-509; RM-4690]

FM Broadcast Stations in Slayton, MN;
Change in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns Channel
276A to Slayton; Minnesota, in response
to a petition filed by Dorothea A.
Kinsinan. The assignment could provide
a first local broadcast service for
Slayton.

EFFECTIVE DATE: May 1, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media Bureau
{202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b),
Table of Assignments. FM Broadcas! Stations
(Slayton, Minnesota); MM Docket No. 84-509,
RM-4690.

Adopted: March 13, 1985,

Released: March 25, 1985,

By the Chief. Policy and Rules Division.

1. The Commission has before it the
Notice of Proposed Rule Making, 49 FR
24399, published June 13, 1984, in
response to a petition filed by Dorothea
A. Kinsman (“petitioner”). The Notice
proposed the assignment of FM Channel
276A to Slayton, Minnesota, as that
community's first FM service. Petitioner
filed comments in support of the Notice
and restated her intention to apply for
the channel. if assigned.

2. A staff study indicates that Channel
276A could be assigned to Slayton,
Minnesola, in compliance with the
minimum distance separation
requirements of § 73.207 of the
Commission’'s Rules. However, this
allotment would limit the 16 kilometer
buffer zone of Station KTFC, Sioux City,
lowa.!

3. In view of the above considerations,
we believe the public interest would be
served by a grant of the petitioner's
request, since it could provide for the
first FM service in that community.

' Existing Clags C stations oporating with less
than a 300 meter untenna height are now permitted
the buffer zone. However. this requirement does not
upply 1o petitions such as the instant one which
were filed before March 1, 1984. See BC Docket 80-
80, recons. 97 FCC 2d 279 (1964).

4. Accordingly, pursuant to the
authority contained in sections 4(i), 5(c)
(1). 303(g) and (r) and 307(b) of the
Communigations Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, it is ordered,
That effective May 1, 1985, the FM Table
of Assignments, § 73.202(b) of the
Commission's Rules is amended with
respect to the community listed below:

Channet
Cay o

5. It is further ordered, That this
proceeding is terminated.

6. For further information concerning
the above, contact Kathleen Scheuerle,
Mass Media Bureau, {202) 634-6530.
(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

|FR Doc. 857753 Filed 4-1-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
|MM Docket No. 83-515; AM-4398]

FM Broadcast station in Stephenville,
TX; Change in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns FM
Channel 252A to Stephenville, Texas, in
response to a petition filed by Ms. RK.
Jack. A counterproposal filed by Mayor
].C. Pratt, for a Channel 252A
assignment to Dublin, Texas, is
dismissed.

EFFECTIVE DATE: April 29, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
{202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations, (Stephenville, Texas); MM Docket
83-515, RM-4398.

Adopted: March 13, 1035,

Released: March 21, 1985,
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By the Chief, Policy and Rules Division.

1. The Commission in its Notice of
Proposed Rule Making, 48 Fed. Reg.
28493, published June 22, 1983, proposed
the assignment of Channel 252A to
Stephenville, Texas, as its second FM
allocation, in response to a petition filed
by Ms. RK. Jack [“petitioner™). A
Further Notice was adopted in this
proceeding {48 FR 15098, published April
17, 1984}, to consider substituting
Channel 252A for Channel 289, rather
than adding Channel 252A as a second
FM service. In response to the Further
Notice, Dixie Broadcasters {"'Dixie") !
filed comments partially opposed to the
proposal. Comments in support were
filed by Donita S. fones. The original
petiioner, Ms. RK. Jack, did not
respand to the Further Notice, On June
11, 1984, Jack L. Pratt, Mayor of Dublin,
Texas, submitted a letler requesting that
Channel 252A be assigned to Dublin.

2. Since the Further Notice was
adopted, the Commission has issued a
construction permit to “Dixie"” for
operation on Channel 289 at
Stephenville, Texas. Thus the comments
of “Dixie” requesting that this
proceeding be held in abeyance until
such lime as the Commission acts on its
application to modify the facifities of
Station KWWM (FM) from Channel
252A to Channeld 289, is mool.

3. The request of Mayor Pratt to
assign Channel 252A to Dublin, Texas.
did not meet the filing deadline for
counterproposals as set forth in
§ 1.520(d) of the Rules. Therefore, since
no justification was set forth for the late
filing. we have not accepted the
proposal for consideration in this
proceeding.

4. After consideration of the
comments filed in response 1o the
Further Notice, we find that the public
interest would benefit from the
assignment of Channel 252A a1
Stephenville as it could provide for a
second FM service 1o that community.
Although the petitioner did not express
@ continuing interest in the proposal,
Donita 8. Jones. in comments, stated her
intention to apply for Channel 252A at
Stephenville, if assigned.

5. Accordingly, pursuant to the
authority contained in Sections 4(i),
5{c)(1}, 303(g) and [r) and 307(b) of the
Communications Act of 1934, as
amended. and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, it is ordered,
That effective April 29, 1985, the FM
Table of Assignments, § 73.202(1) of the
Commission's Rules, is amended as
follows:

' Dixie Broadrasiers is the licensee ol Stution
KWWM [FM). Stephenville, Texas

Caty Channet Ko

Stephorvile, TX .| 2524 200

6. It is further ordered, That the
request of Mayor Jack L. Pratl, seeking
to have Channel 252A assigned to
Dublin, Texas, is dismissed.

7, It is further ordered, That this
proceeding is terminated.

8. For further information conceming
this proceeding, contact Montrose H.
Tyree (202) 6348530,

(Secs. 4,303, 48 stat., ns amended, 1066, 1082;
47 US.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Poficy and Rules Division, Mass Media
Bureau.

|FR Doc. 85-7757 Filed 4-1-85; 8:45 am)
BILLING CODE §712-01-M

47 CFR Part 73
| MM Docket No. 84-462; RM-4646]

FM Broadcast Stations in
Christiansted, St. Crolx, Virgin islands;
Change in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein, at the
request-of Paul L. Crogan, assigns
Channel 232A to Christiansted, St.
Croix, Virgin Islands, as that
community’s fifth local FM broadcast
service.

EFFECTIVE DATE: May 1, 1965,
ADDRESS: Federal Communications
Commission, Washington, DC. 20554.
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau
(202) 634-8530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

It the mutter of amendment of § 73.202(b).
Table of Assignments, M Broadcast Stations
(Christiunsted, S Croix. Virgin Islands): MM
Docket No, 84-462, RM-4648.

Adopted: March 11, 1985.

Released: March 25, 1085,

By the Chiel. Policy and Rules Division,

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making. 48 FR 21969, published
May 24, 1984, proposing the assignment

of FM Channel 232A 1o Christiansted. St.

Croix, Virgin Islands. as that
communily's fifth local broadcast

service, al the request of Paul L. Crogan
("Petitioner”). Petitioner filed supporting
comments restating an intention, either
personally or as part of a corporation
formed by him, to apply for the channe!,
if assigned. Joseph Bahr (“Bahr”) filed
an opposition to the proposal, to which
the petitioner responded.

2. Bahr, licensee of FM Station WVIS
(Channel 201), Fredericksted, St. Croix,
Virgin Islands suggests the assignment
of Channe! 232A to Charlotte Amalie
Virgin Islands, instead.! The request was
unaceeptable as a counterproposal
because Bahr failed to express an
intention to apply for a channe! at
Charlotte Amalie, if assigned. Generally
the Commission does nol consider
alternate uses of a channel withou! an
interest therefor. See Second Report and
Order in Docket No. 80-130, 90 FCC 2d
88 (1982).

3. Petitioner states that the opposing
comments were actually lste-filed
comments to the Charlotte Amalie-
Isabel Segunda proceeding, MM Docke!
No. 83-1142, and should not be
considered herein. See footnote 1 supro

4. The Commission believes that the
public interest would be served by the
assignment of FM Channel 232A to
Christiansted. St. Croix, Virgin Islands,
as a fifth local FM service. The
assignment can be made in compliance
with the minimum distance separation
requirements of § 73.207 of the
Commission’s Rules.

5. Accordingly, pursuant to the
authority contained in Sections 4(i),
5(c)(1), 303(g) and (r) and 307(b) of the
Communications Act 0of 1934, as
amended, and §§ 0.61, 0.204(h) and 0.263
of the Commission's Rules, it is ordered.
That effective May 1, 1985, the FM Table
of Assignments, § 73.202(b) of the Rules
is amended to read as follows for the
community listed below:

Gy

Chrisvansted, Vi 232A, 236, 258, 262, and

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
this proceeding. contact Patricia
Rawlings, Mass Media Bureau. {202)
6534-6530.

{Secs. 4, 309, 48 Stal., as amended, 1068, 1062
47 U.S.C. 154, 303)

! Recontly the Commission sssigned Chanpel
200A 1o Chardoite Amabio in Baport gud Order. MM
Dockel No 83-1142 49 Fed. Reg. 36579, published
Septembar 17, 1984
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feders! Communications Commission.

(tarles Schott,

(hef. Policy and Rules Division, Mass Media
Ryrpru

|FR Doc. 85-7750 Filed 4-1-85%; 8:45 am]

BLUNG COOE 6712-01-M

{1CFR Part 73
|WM Docket No. 84-646; RM-4718]

FM Broadcast Stations in Stevens
Point, Wi; Change in Table of
Assignments

asency: Federal Communications
Commission.
acrion: Final rule.

suMmARY: Action taken herein assigns
Channel 285A to Stevens Point,
Visconsin, as that community's third
lcal FM assignment, at the request of
Stevens Point Broadcasters. The request
of Baraboo Broadcasting Corp. to assign
Channel 285A to Wisconsin Rapids,
Wisconsin, is dismissed as technically
defective.
EFFECTIVE DATE: May 3, 1985.
A00ReSS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Lestie K. Shapiro, Mass Media Bureau,
(202) 634-6530.
SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Radio broadcasting.

Report and Order (Proceeding
Terminated)

In 1he matter of amendment of section
202{b), Table of Assignments, FM
Broadcast Stations {Stevens Point,

\\ sconsin}, MM Docket No. 84-646, RM-
Adopted: March 13, 1965.
Released: March 26, 1985,
By the Chief. Policy and Ruies Division.

L. The Commission has before it the
votice of Proposed Rule Making. 49 FR
27960, published July 9, 1984, proposing
the assignment of Channel 2685A to
9{«-vnn_a Point, Wisconsin. at the request
! Stevens Point Broadcaslers
petitioner”). The assignment of
Channel 285A could provide that
‘ommunity with its third local FM
service, Comments were filed by the
Petitioner reiterating its intent to apply
for Channel 285A, if assigned. and
Baraboo Broudcasting Corp.
' Baraboo"), 10 which the petitioner
responded,
' 2 In its comments, Baraboo requests
"t Channel 285A be assigned to
'¥isconsin Rapids, as thal community's
second FM allocation. It contends that

Wisconsin Rapids is a city of "equal size
and equal need.” Therefore, according to
Baraboo, Wisconsin Rapids should
receive its second local FM service
before Stevens Point receives its third.
Petitioner, in its reply comments, avers
that should Channel 285A be assigned to
Wisconsin Rapids, the transmitter
would have o be located 10.9 miles
outside the city limits. It notes that a
transmitter located this distance from
the city limits would not be able to
provide the requisite city grade signal to
the entire community of license.
Therefore. the channel should be
assigned to Stevens Point where it can
be utilized a! a site which will provide
the required signal coverage to the
entire community and a party has
expressed an interes! in use of the
frequency, according to the petitioner,

3. The stafl has conducted its own
analysis of the assignment of Channel
285A to Wisconsin Rapids and confirms
the findings of the petitioner. In order to
prevent short-spacing to Station WAXX,
Channel 283 at Eau Claire, Wisconsin,
and to Station WNFM, Channel 285A at
Reedsburg, Wisconsin, the transmitter
for a Channel 285A operation at
Wisconsin Rapids would have to be
located at least 8.7 miles northeast. At
this distance, the requisite city grade (70 »
dBu) signal cannot be provided to the
community: Therefore, the request of
Baraboo will be dismissed as
technically defective. See Section 73.315
of the Rules.

4. We believe the assignment of
Channel 285A at Stevens Painl,
Wisconsin, to be in the public interest,
as it could provide the community with
its third local FM service. The channel
can be assigned in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 4.2 kilometers (2.6 miles)
southwest,

5. Accordingly, it is ordered, pursuant
to the authority contained in sections
4(i), 5le)(1), 303 (g) and (r) and 307(b) of
the Communications Act of 1834, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, That
effective May 3, 1985, the FM Table of
Assignments, § 73.202(b) of the
Commission’s Rules, is amended to read
as follows for the community listed
below:

o Crarmol Mo

Stavers Pont, Wi f P44, 250, wnd 285A

6. It is further ordered, That the
request of Baraboo Broadcasting Corp.
to assign Channel 285A to Wisconsin
Rapids, Wisconsin, is dismissed.

7. It is further ordered. That this
proceeding is terminated.

8. For further information concerning
this proceeding. contact Leslie K.
Shapiro, Mass Media Bureau, {202} 634~
6530,

{Secs: 4, 303, 48 stal., as amended. 10006, 1082
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media

Bureau.
|FR Doc. 85-7760 Filed 4-1-85; 8:45 am}
BILLING CODE 6712-01-M

47CFRPart 73
[MM Docket No. 84-496; RM-4704)

FM Broadcast Stations in Sturgeon
Bay, Wi; Change in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
FM Channel 249A to Sturgeon Bay,
Wisconsin, in response to a petition
filed by Door County Radio Company as
that community's third FM assignment.

EFFECTIVE DATE: May 1, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
D. David Weston, Mass Media Bureau
(202) 634-8530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Ocder (Proceeding
Terminated)

In the matier of amendment of § 76.202{b),
Table of Assignments, FM Broadcast Stations
(Sturgeon Bay, Wisconsin): MM Docket No.
84-486, RM-4704.

Adopted: March 13, 1985,

Released: March 25, 1985,

By the Chief, Policy and Rules Division.

1. Before the Commission for
consideration is the Notice of Proposed
Rule Making. 49 FR 23899, published
June B, 1984, proposing the assignment of
FM Channel 249A to Sturgeon Bay,
Wisconsin as that community's third FM
assignment. The Nolice was adopted in
response to a petition filed by Door
County Radio Company ("petitioner™).
Supporting comments were filed by
petitioner in which it reaffirmed its
intention to apply for the channel, if
assigned. Comments in opposition were
filed by Door County Broadcasting
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Company, Inc. (“Door County”) to which
petitioner did not respond.

2. In opposition Door County asserts
that Sturgeon Bay has “sufficient radio
service"” in a “very small city” which
also receives broadcasts from Marinette,
Wisconsin, and Menominee, Michigan.
Further, the addition of another radio
service in the Sturgeon Bay market
would "fractionalize the audience. . .
resulting in reduced services to the
community.” Door County concludes,
therefore, that an “additional radio
station in Sturgeon Bay would not be in
the public interest, convenience or
necessity."

3. The focal point of Door County’s
opposition appears to be its concern of
economic harm if the Commission
allocates a third FM channel to Sturgeon
Bay, Wisconsin. However, the
Commission's FM policy revisions in
1982," eliminated any consideration of
economic impact as an issue in a rule
making proceeding. As we stated therein
and have held on other occasions, that if
the status of a community is not in
question and a petitioner believes that
the service is needed, the Commission
does not generally question this
judgment. Rather, such a matter is a
business judgment that should be made
by the applicant. If the station’s viability
proves to be erroneous, then the
applicant, and not the public, will suffer
the unpropitious consequences of a
business failure. See, Chadron,
Nebraska, 52 R.R. 2d 1480 (1982); and
Sacramento, California, 50 R.R. 2d 951
(1982).

4. As to Door County's allegation that
the addition of another radio station in
Sturgeon Bay would not be in “the
public interest, convenience or
necessity,” this is a burden which it
must bear to establish how, in fact, the
public would be harmed by the
competition.? It is a matter, therefore,
that can best be addressed at the
application stage rather than in a rule
making proceeding. See Bend, Oregon,
46 FR 62858, published December 29,
1981, and cases cited therein.

5. In consideration of the foregoing, it
appears that the benefits of the proposal
are clear, since it could provide an
additional competitive service to the
community and a third local nighttime
voice for the expression of diversified
programming. We believe this
determination is consistent with the
Commission's policy favoring
competition through the authorization of

'See Sacond Report and Order in BC Docket No.
B0-130, Revisions of FM Assignment Policies and
Procedures, 90 F.C.C. 2d 88 (1982),

* Carrpll Broodcasting v. F.C.C,, 258 F. 2d 550
(D.C. Cir. 1958).

additional broadcast services, and is
consistent with the mandate of § 307(b)
of the Communications Act of 1934, as
amended, to provide a fair, efficient and
equitable distribution of radio services
among the various communities. The
proposal is also in accord with our
assignment priorities set forth in the
Second Report and Order, supra, and
with traditional assignment principles.?

6. The assignment can be made in
compliance with the minimum distance
separation requirements of § 73.207 of
the Rules. The concurrence of the
Canadian government in the assignment
of Channel 248A to Sturgeon Bay has
been received.

7. Accordingly, pursuant to the
authority contained in Sections 4(i),
5(d)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, it is ordered,
That effective May 1, 1985, the FM Table
of Assignments, § 73.202(b) of the
Commission's Rules, is amended, for the
following city:

City Channel No.

Stagoeon Bay, Wi 230, 249A, and 261A,

. 8. It is further ordered, That this
proceeding is terminated.

9. For further information concerning
the above, contact D. David Weston,
Mass Media Bureau, (202) 634-8530.
(Secs. 4, 303, 48 stal., as amended, 1068, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 85-7751 Filed 4-1-85; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73

[MM Docket No. 84-503; RM-4759]

TV Broadcast Stations in Oshkosh, Wi;
Change in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
UHF lelevision Channel *50 to Oshkosh,
Wisconsin, as that community's first
noncommercial educational television
service, in response to a petition filed by
the State of Wisconsin-Educational
Communications Board.

EFFECTIVE DATE: May 1, 1985,

3See, Anomosa and Jowa City, fowa, 46 F.C.C. 2d
520, 524-55 (1974).

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner or Jeffrey D.
Sutherland, Mass Media Bureau, (202)
834-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.606(b),
Table of Assignments, Television Broadcast
Stations (Oshkosh, Wisconsin); MM Docket
No. 84-503, RM-4759,

Adopted: March 13, 198b.

Released: March 25, 1985,

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration the Notice of Proposed
Rulemaking, 49 FR. 24406, published
June 13, 1984, which proposed the
assignment and reservation of UHF
television Channel *50 to Oshkosh,
Wisconsin, as that community's first
local educational television facility, in
response to a petition filed by the State
of Wisconsin-Educational
Communications Board (“petitioner").
Supporting comments were filed by the
petitioner reiteratingits intention to
apply for the channel, if assigned. No
oppositions to the proposal were
received,

2. Oshkosh (population 49,620)," the
seat of Winnebago County (population
131,703), is located in east central
Wisconsin, approximately 125
kilometers (80 miles) northwest of
Milwaukee. Currently, Oshkosh is
assigned UHF television Channel 22, for
which a construction permit has been
issued.

3. As indicated in the Notice, UHF
television Channel *50 can be assigned
to Oshkosh consistent with the
applicable minimum distance separation
requirements to §§ 73.610 and 73.698 of
the Commission’s Rules.

4. In light of the above, we believe the
public interest would be served by the
assignment and reservation of UHF
television Channel *50 to Oshkosh,
Wisconsin, since it could provide a firs!
local educational television service to
the community.

5. Accordingly, pursuant to the
authority contained in sections 4(i),
5(c)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as )
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules, it is ordered.

' Population figures were extracted from the 1590
U.S. Census.
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rhat effective May 1, 1985, the California, as that community's third 47 CFR Part 73
relevision Table of Assignments, commercial television service, in
§ rs.fv:i)e(db) of lhle gommission's Rules, is  response to e petition filed by Sainte [MM Docket No. 84-851; RM-4750]
smended toinclude the community Broadcasting Corporation (“petitioner”).
isted below, as follows: SR oporthia ot weie Olad by TV Broadcast Stations In Jackson, MS;
= Change in Table of Assignments

Cay Chancwl No.

Oweosh, Wil 224+ o *50 4

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
the above, contact Nancy V. Joyner or
Jeffrey D. Sutherland, Mass Media
Bureau, (202) 634-8530.

[Secs. 4, 303, 48 stat., as amended, 1086, 1082;
¥ U.5.C. 154. 303)

Federal Communications Commission.

Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureaw

[FR Doc. 85-7752 Filed 4-1-85; B:45 am)

BILUNG CODE §712-01-M

{7CFRPart 73
MM Docket No. 84-652; RM-4745)

TV Broadcast Stations in Eureka, CA;
Change in Table of Assignments.

AGencY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
UHF television Channel 29 to Eureka,
California, as that community's third
commercial television service, in
response to a petition filed by Sainte
Broadcasting Corporation.

EFFECTIVE DATE: May 3, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
'pﬂ FURTHER INFORMATION CONTACT:
Nancy V. Joyner or Jeffrey D.
Sutherland, Mass Media Bureau, (202)
634-6530,

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcesting.

Report and Order (Proceeding
Terminated)

In the matter of smendment of § 73.606(b),
Table of Assignments, Television Broadcast
Stations (Eureka. California); MM Docket No.
052, RM-4745,

Adopted: March 13, 1065,

Released: March 28, 1885,

By the Chief, Policy snd Rules Division.

1. Before the Commission for
l::msidnralion is the Notice of Proposed
Rule Making, 49 FR 29420, published
July 20, 1984, proposing the assignment
of UHF television Channel 29 to Fureka,

petitioner reiterating his intention to
apply for the channel, if assigned.

2. Eureka (population 24,153), ' the seat
of Humboldt County (population
108,514), is located on the California
coast, approximately 370 kilometers (230
miles) north of San Francisco. Currently,
commercial VHF Channels 3 {Station
KIEM-TV) and 6 (Station KVIQ(TV)), as
well as noncommercial educational
Channel 13 (Station KEET(TV)) are
licensed to the community.

3. A staff engineering study reveals
that UHF television Channel 28 can be
assigned to Eureka, California in
conformity with the applicable minimum
distance separation requirements of
§§ 73.610 and 73.698 of the
Commission’'s Rules.

4. In light of the fact that the proposed
assignment could provide a third
commercial television service to Eureka
for the expression of diverse viewpoints
and programming, we believe the public
interest would be served by assigning
Channel 29 thereto.

5. Accordingly, pursuant to the
authority contained in sections 4{i),
5(c)(1), 303(g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.263
of the Commission's Rules, it is ordered,
That effective May 3, 1985, the
Television Table of Assignments,

§ 73.806{b) of the Commission's Rules, is
amended with respect to Eureka,
California, as follows:

Chy Channal No.

Eweka CA |3 6, 13- 20

6. It is further ordered, That this
proceeding is terminated.

7. Por further information concerning
the above, contact Nancy V. Joyner or
jeffrey D. Sutherland, Mass Media
Bureau (202) 634-8530.

(Secs. 4, 303, 48 slal., as amended, 1006, 1082;
47 U.S.C. 154, 303),

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division. Mass Media
Bureau.

|FR Doc. 85-7763 Filed 4-1-85; 8:45 am|
BILLING CODE 8712-01-8

' Pépulation ligures were extracted from the 1980
U8 Censun

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: Action taken herein assigns
UHF TV Channel 51 to Jackson,
Mississippi, as that community’s sixth
local allocation, at the request of Larry
G. Fuss, Sr.

EFFECTIVE DATE: May 3, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.606(b),
Table of Assignments, TV Broadcas! Stations
(lackson, Mississippi; MM Docket No, 84-861,
RM-4750.

Adopted: March 11, 1985,

Released: March 28, 1985,

By the Chief, Policy and Rules Division.

1. The Commission has before it the
Notice of Proposed Rule Making, 49 FR
29428, published July 20, 1984, proposing
the assignment of UHF TV Channel 46
to Jackson, Mississippl, at the request of
Larry G. Fuss, Sr. (“petitioner”). The
allocation could provide Jackson with its
gsixth local television service. Petitioner
filed comments reiterating his intention
to apply for the channel, if assigned.

2. As stated in the Notice, the
assignment of Channel 46 at Jackson
would require a site restriction of at
least 20.1 miles south to avoid a short-
spacing lo Channel *32, unoccupied and
unapplied for, at Yazoo City,
Mississippi. However, petitioner has
indicated an interest in utilizing a site
west-southwest of Jackson, in the
vicinity of a current “antenna farm." As
this would not be possible with the site
restriction which we have announced,
he requests that Channel *32 be deleted
from Yazoo City, either with the
substitution of channel *52 therefor or
with no replacement.

3. The Commission has traditionally
refrained from deleting unused
educational channels, without
replacement, absent compelling
justification. See, e.g., Cullowhee and
Andrews, North Carolina, et al, MM
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Dockets 83-1135 and 84-378, 49 FR
19070, published May 4, 1984, and cases
cited therein. As the petitioner has
indicated that a substitute channel is
available for use at Yazoo City, we see
no reason to consider the deletion of
Channel *32 withou! replacement.
Concerning the petitioner's suggestion
that Channel *52 be assigned to Yazoo
City as a replacement for Channel *32,
we find that this is not necessary. The
staff has performed a channel search
and found that Channel 51 can be
assigned to Jackson, without requiring
the imposition of a site restriction.
Therefore, we believe that if Channel 51
were assigned, petitioner and any other
interested party would be free to
consider a transmitter site in the vicinity
of the “antenna farm.”

4. Based on the above discussion, we
believe that the provision of an
additional local television service at
Jackson would be in the public interest.
Accordingly, pursuant to the authority
contained in sections 4(i), 5(c)(l), 303(g)
and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules, it is ordered,
That effective May 3, 1985, the TV Table
of Assignments, § 73.606(b) of the Rules,
is amended to read as follows for the
community listed below:

City Channed No

Jachson, MS. 3,124,168, °204, 404, and

51

5. 1t is further ordered, That this
proceeding is terminated.

B, For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau, (202) 634
8530,

(Secs. 4, 303, 48 Stal., as amended, 1066, 1082;
47 U.S.C. 154. 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureou.

|FR Doc. 85-7762 Filed 4-1-85; 8:45 am)|
BILLING CODE 8712-01-M

47CFR Part 73
[MM Docket No. 84-712; Rm-4768]

TV Broadcast Stations in Sumter, SC;
Change in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
UHF Television Channel 63 to Sumter,
South Carolina, as its first commercial

TV assignment. in response to a petition
filed by Rodney M. Sprott.

EFFECTIVE DATE: May 3, 1985.

ADDRESS: Federal Communications ¢
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 834-6530.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.606(b),
Table of Assignments, Television Broadcast
Stations (Sumter, South Carolina); MM
Docket No, 84-712, RM-4768.

Adopted: March 11, 1985.

Released: March 26, 1985,

By the Chiel, Policy and Rules Division.

1. The Commission has before it the
Notice of Proposed Rule Making, 49 FR
30544, published July 31, 1984, in
response to a petition filed by Rodney
M. Sprott (“petitioner"”), The Notice
proposed the assignment of UHF
Television Channel 63 to Sumter, South
Carolina as its first commercial
television channel. Petitioner filed
comments in support of the Notice and
restated his intention to apply for the
channel, if assigned. 3

2. Sumter (population 24,890)," seat of
Sumter County (population 88,243), is
located in central South Carolina,
approximately 130 kilometers (80 miles)
north of Charleston, South Carolina.

3. In view of the fact that the
assignment could provide a first
commercial TV channel to Sumter, we
believe that the public interest would be
served by assigning Channel 63 to that
community. Channel 63 can be assigned
in conformance with the minimum
distance separation requirements of
§ 73.610 of the Commission’s Rules.

4. Accordingly, pursuant to the
authority contained in sections 4(i).
5(c)(1), 303(g) and (r) and 307(b) of the
Communications Commission’s Rules, it
is ordered, That effective May 3, 1985,
the Television Table of Assignments,

§ 73.606(b) of the Commission's Rules, is
amended for the community listed
below:

Channel No

Sumter, SC

|
+
| s27-, ans 8-
.

5. It is further ordered, That this
proceeding is terminated.

' Population figures are taken from the 1980 U.S
Census

6. For further information concerning
the above, contact Kathleen Scheurels
Mass Media Bureau, (202) 634-6530
{Secs. 4, 303, 48 stat., as amended, 1066, 1042
47 U.S.C. 154, 303)

Federal Communications Commission
Charles Schott,

Chief. Policy and Rules Division. Mass Mediy
Bureau,

[FR Doc. 85-7764 Filed 4-1-85; 8:45 am)
BILLING CODE 8712-01-M

47 CFR Part 73
[MM Docket No. 84-650; RM-4785)

TV Broadcast Stations in Grundy, VA;
Change in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
UHF Television 68 to Grundy, Virginia.
as its first TV assignment, in response to
a petition filed by Reverend Buford
Smith.

EFFECTIVE DATE: May 3, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 834-6530.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of umendment of § 73.606(b)
Table of Assignments, Television Broadcas!
Stations (Grundy, Virginia): MM Docket No
84-650, RM-4785.

Adopted: March 11, 1985,

Released: March 26, 16885.

By the Chicel, Policy and Rules Division

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making, 49 FR 29427, published July
20, 1884, which proposed the assignmen!
of UHF Television Channel 68 to
Grundy, Virginia, as that community's
first television broadcast service, in
response 10 a petition filed by Reverend
Buford Smith (“petitioner"). Comments
were filed by the petitioner restating his
intention to apply for the channel, if
assigned.

2. The Commission believes that the
public interest would be served by
assigning UHF Television Channel 68 10
Grundy. A need for television service (0
the community has heen shown and the
assignment can be made consistent with
the minimum distance separation
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requirements of § 73.610 of the
Commission’s Rules, provided there is a
site restriction of 2.5 miles southeast of
Grundy. The site restriction will prevent
a short spacing to & construction permit
for Station WEKT on Channel 69 at
paintsville, Kentucky.

3. Accordingly. pursuant to the
suthority contained in sections 4(i),
5(c){1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § § 0.61, 0.204(b) and 0.283
of the Commission's Rules, It is ordered,
That effective May 3, 1985, the
Television Table of Assignments,

§ 73.606{b) of the Commission's Rules, is
amended with respect to the community
listed below:

Chan-
Cy et No.

Grondy, VA e )

4.1t is further ordered, That this
proceeding is terminated.

5. For further information concerning
the above, contact Kathleen Scheuerle,
Mass Media Bureau, (202) 634-8530.
[Secs. 4, 303, 48 Stat., as amended, 1068, 1082;
7 US.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief. Policy and Rules Division. Mass Media
Bureau.

[FR Doc. 85-7761 Filed 4-1-85; 8:45 am|
BLLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49CFR Part 27
[Docket No. 56b; Amdt. No. 27-2]

Nondiscrimination on the Basls of
Handicap in Programs Receiving
Financial Assistance From the
Department of Transportation

AGENCY: Department of Transportation.
ACTION: Final rule.

SUMMARY: This document amends
Appendix A to the Department of
Transportation's existing interim final
rule concerning nondiscrimination on
the basis of handicap in programs
receiving financial assistance from the
Department. Appendix A provides
examples of various compliance
épproaches. This document amends one
of the examples to make it conform with
the changes in the Urban Mass
Transportation Administration (UMTA)
Program resulting from recent statutory
Changes,

DATE: This rule is effective April 2, 1985,

FOR FURTHER INFORMATION CONTACT:
Robert C, Ashby, Office of Assistant
General Counsel for Regulation and
Enforcement, U.S. Department of
Transportation, Room 10105, 400 .
Seventh Street SW., Washington, D.C.
20590, (202) 426-4723. Hearing-impaired
persons may contact Mr. Ashby by
dialing TTY (202) 755-7687.
SUPPLEMENTARY INFORMATION: The
Department’s requirements for various
UMTA recipients concerning
nondiscrimination on the basis of
handicap are found in 49 CFR Part 27.
Section 27.77(a)(1) requires recipients of
funds from UMTA, under section 3 and 5
of the Urban Mass Transportation Act
of 1964, as amended, (49 U.S.C. 1802 and
1604) (UMT Act) to certify that “special
efforts are being made in their service
area to provide transportation that
handicapped persons, including
wheelchair users and semiambulatory
persons, can use.” In addition, the rule
requires the special efforts to “be
consistent with the guidance in
Appendix A. . . "

Appendix A provides advisory
information on programming for
handicapped persons. While the
Appendix does not specify a particular
program designed to meet the special
efforts requirement, it does provide
three examples that illustrate a level of
effort that will be deemed to satisfy the
requirements with respect to wheelchair
users and semiambulatory persons. It is
important to note that the examples are
not regulatory standards or minimums,
but merely examples.

The first example describes a program
for wheelchair users and
semiambulatory persons under which a
recipient spends “an average annual
dollar amount equivalent to & minimum
of 3.5 percent of the financial assistance
that the urbanized area receives under
section 5 of the UMT Act." The example
stales that the expenditure need not be
of section 5 funds, but may be derived
from sources other than section 5.

In the Surface Transportation
Assistance Act of 1982 (Pub. L. No. 97-
424) (the STAA of 1882), Congress added
a new section 8 Block Grant program to
the UMT Act. The section 8 program
begins in FY 84 and generally replaces
the section 5 program. Therefore,
Congress did not appropriate any new
section 5 funds for FY 84 in the
Department of Transportation and
Related Agencies Appropriation Act of
1984 (Pub. L. No. 98-78). UMTA will,
however, apportion some section 5
funds in FY 84. These funds will be
reapportioned funds that were
previously apportioned but lapsed to the
urbanized areas after their initial four

year period of availability under section
5{c){4) of the UMT Act. This amount,
however, will be considerably less than
the total section 5§ apportionment for any
one previous year. As a result, if a
recipient were to continue to follow the
example described above, its
expenditure for FY 84 or subsequent
fiscal years could be markedly
decreased since, its section §
apportionment will be decreased.

The Department is concerned that this
change in the UMTA program would
have an adverse effect on the
transportation service provided to
handicapped persons. Consequently, the
Department is amending Example 1 in
Appendix A so that the dollar
expenditure should be equivalent to 3.5
percent of the section 5 funds the
recipient received in FY 83, The
Department is confident that this change
will not work any hardship on
recipients, yet ensure an adequate level
of service for handicapped persons,

It should be emphasized that under
this example, a recipient would not have
to spend any UMTA funds to satisfy the
example. Although a recipient could
choose to spend its section 5 or 9 funds,
for example, to fund projects that count
towards the 3.5 percent, it could spend
all local funds. The expenditure of an
equivalent dollar amount is all that the
example stipulates.

On September 8, 1983, the Department
published a notice of proposed
rulemaking (NPRM) that would replace
the current interim rule (48 FR 40614).
The Department received more than 640
comments on the NPRM and has
completed its review of the comments.
The Department is resolving issues
raised by the comments and is analyzing
costs and benefits. The Department
hopes to publish a final rule later in
1985,

Rulemaking Process Requirements

Notice and Comment; Immediate
Effective Date

Under the Administrative Procedure
Act, Federal agencies are required to
publish all substantive rules not less
than 30 days before the rule’s effective
date (5 U.S.C. 553(d)). An exception is
provided, however, when the agency
determines for good cause that such a
period is not necessary. In this situation,
the Department finds that there is good
cause to make this amendment effective
immediately. There is potential
confusion for UMTA recipients who
have opted to follow Example 1 about
the appropriate level of expenditure
since their section 5 apportionment for
this fiscal year will be considerably
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decreased from past years. Therefore, in
order to prevent any further confusion
and to ensure a continuing and reliable
level of service for handicapped
persons, the Department finds that this
amendment must be effective
immediately. In addition, the same
reasons support the Department’s
decision that notice and comment are
unnecessary under 5 U.S.C. 553(b).

Environmental impact Evaluation

This amendment will have no
significant environmental impact.

Executive Order 12291 and DOT
Regulatory Policies and Procedures

This amendment is not considered a
“major rule” as defined in Executive
Order 12291 or a significant regulation
under the Department’s Regulatory
Policies and Procedures.

Regulatory Flexibility Act

The Department certifies that this
amendment does not have a significant
economic impact on a substantial
number of small entities, Since the
Department is amending the existing
regulation to maintain an already
described level of expenditure, there
will be no significant economic impact
on any UMTA recipients.

List of Subjects in 49 CFR Part 27

Mass transportation, Handicapped.

Autharity
[Sec. 504 of the Rehabilitation Act of 1873, as
amended (29 U.S.C. 784); section 3, 5, 18, and
18 of the Urban Mass Transportation Act of
1964, as amended (49 U.S.C. 1602, 1804, 1612,
and 1614); section 1685(b) of the Federal-Aid
Highway Act of 1973, as amended (23 US.C.
142 ot.))

Issued on March 27, 1885,
Elizabeth Hanford Dole,

Secretary of Transportation.

For the reasons set forth in the
preamble,

Title 49 of the Code of Federal
Regulations, Part 27, § 27.71, is amended
by revising the first sentence in the first
paragraph of Example 1 in Appendix A
thereof to read:

Appendix A—Advisory Information on
Programming for Handicapped Persons

1. A program for wheelchair users and
semiambulatory handicapped persons that
will involve the expenditure of an average
annual dollar amount equivalent to a
minimum of 3.5 percent of the financial
assistance that the urbanized area received
in FY 83 under section 5 of the UMT Act.

[FR Doc. 85-7666 Filed 4-1-85; 8:45 am|
BILLING CODE 4910-62-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmaspheric
Administration

50 CFR Part 671
[Docket No. 41154-4154]

Tanner Crab Off Alaska; Season
Closure

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of season closure.

SUMMARY: The Director, Alaska Region,
NMFS (Regional Director), has
determined that early closure of the
Tanner crab fishery in the Southeast
District in Registration Area A is
necessary to protect Tanner crab stocks.
The Secretary of Commerce (Secretary)
therefore issues this notice of closure of
the Southeast District to fishing for
Tanner crab by vessels of the United
States. The intended effect is to
conserve Tanner crab stocks.

DATES: This notice is effective from
noon, Alaska Standard Time (AST),
March 28, 1985, until noon, Alaska
Daylight Time (ADT), May 1, 1985.
Public comments on this notice of
closure are invited until April 15, 1985.

ADDRESSES: Comments should be sent
to Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, AK
99802. During the 15-day comment
period, the data upon which this notice
is based will be available for public
inspection during business hours (8:00
a.m. to 4:30 p.m. AST weekdays) at the
NMFS Alaska Regional Office, Federal
Building, Room 453, 709 West Ninth
Street, Juneau, Alaska.

FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg (Fishery Management
Biologist, NMFS), 907-586-7230.
SUPPLEMENTARY INFORMATION:

Background

The fishery management plan for the
Commercial Tanner Crab Fishery off the
Coast of Alaska (FMP), which governs
this fishery in the fishery conservation
zone under the Magnuson Fishery
Conservation and Management Act,
provides for inseason adjustments of
season and area openings and closures.
Implementing rules at § 671.27(b) specify
that notices of these adjustments will be
issued by the Secretary under criteria
set out in that section.

Section 671.28(c) establishes two
districts within Registration Area A in
order to prevent overfishing of
individual Tanner crab stocks by
allowing closure or partial closure of a

particular district when the degired
harvest level is reached. One of these is
the Southeast District. The FMP
specifies the optimum yield (OY) for the
Southeast District to be 1.0-3.0 million
pounds.

Since the 1981/1982 season,
commercial fisheries and stock
assessment information indicate that the
Tanner crab stock is declining. Young
crabs newly recruited into the fishery
now dominate the commercial harvest.
The catch of Tanner crabs taken
incidentally while conducting research
on king crab stocks in southeast Alaskas
has shown a decline from about 9.7
Tanner craba per pot in 1981 to about 2.9
Tanner crabs per pot in 1984. Based on
this information, the Alaska Department
of Fish and Game (ADF&G) issued a
news release on December 20, 1984, to
allow a 1985 harvest of up to 1.5 million
pounds.

The 1985 fishery opened on February
10. Current weekly catches are smaller
than weekly catches for the 1984 season,
indicating that stocks have declined
even more than was known before the
1985 fishery opened. During the second,
third, and fourth statistical reporting
weeks of the 1985 season, cumulative
catches were only 81-65 percent of the
cumulative catches for the same
statistical weeks during the 1984 season.
This new information justifies limiting
the harvest to 1.0 million pounds. About
900,000 pounds were landed through
March 18, 1985. At the current rate of
harvest, 1.0 million pounds will be taken
by noon, March 28, 1985.

In light of this information, the
Regional Director, under § 871.27(b), has
determined that

(1) The actual condition of Tanner
crab stocks in the Southeast District is
substantially different from the
condition anticipated at the beginning of
the fishing year; and

(2) This difference reasonably
supports the need to protect those
Tanner crab stocks by closing the
Southeast District of Registration Area
A, as defined in § 671.26{c)(1)(i). This
district is therefore closed to all fishing
for Tanner crab from noon, AST, March
28, 1985, until noon, ADT, May 1, 1985,
at which time the closure of this district
prescribed in § 671.26(c)(2)(i) will begin.

This closure will become effective
when this notice is filed for public
inspection with the Office of the Federal
Register and the closure is publicized
for 48 hours through procedures of the
ADF&G. Public comments on this notice
of closure may be submitted to the
Regional Director at the address stated
above. If comments are received, the
necessity of this closure will be
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weonsidered and a subsequent notice
will be published in the Federal
Register, either confirming this notice's
wntinued effect, modifying it, or
scinding it.

Other Matters

Tanner crab stocks in the Southeast
District will be subject to damage by
gerfishing unless this closure takes
tfiect promptly. The Agency therefore
finds for good cause that advance

opportunity for public comment on this
notice is contrary to the public interest,
and that its effective date should not be
delayed.

This action is taken under regulations
specified at § 671.27, and complies with
Executive Order 12291. It is not subject
to the requirements of the Regulalory
Flexibility Act. It does not contain any
collection of information request, as

defined in the Paperwork Reduction Act.

List of Subjects in 50 CFR Part 671
Fisheries.
Authority: 16 U.S.C. 1801 & s0q.
Dated: March 28, 1985,

Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management. Notional Marine
Fisheries Service. :

[FR Doc. 85-7862 Filed 3-29-85; 9:53 am)
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notlices

making prior to  the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 52

United States Standards for Grades of
Tomato Juice

Correction
In FR Doc. 85-6430, beginning on page

10970, in the issue of Tuesday, March 19,

1985, make the following corrections:

1. On page 10870, third colurhn, in the
table of contents, in the entry for
§ 52.3622, the first word should read
“Definitions”, and in the entry for
§ 52.3625, insert “of"* between "fill" and
“Container".

§52.3622 |[Corrected]

2. On page 10971, first column, in
§ 52.3622, paragraph (a)(1), second line,
insert "in” between "red” and “tomato";
in paragraph (a)(2), thirteenth line
should read:

21 percent of the area of Yellow (2.5

. YR 5/12)", and in column two, paragaph

(a)(3)(ii), fourteenth line, “finish,"”
read “finish),”.

§52.3626 [Corrected]

3. On the same page, third column, in
§ 52.3626, paragraph (a). first line, “to
should read “or".

§52.3627 |[Corrected)

4. On page 10972, first column, in
§ 52.3627, in Table IL, the first line of
table heads “Tomato soluble solids
{minimum)" and "5.0 pct by weight"
should have appeared at the end of the
table preceding the footnotes.

BILLING CODE 1505-01-M

should

Animal and Plant Health Inspection
Service

9 CFR Part 92
[Docket No. 85-024]

Public Hearing on Importation of
Certain Animal Embryos

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of Public Hearing on
Importation of Certain Animal Embryos.

summARY: This document gives notice of
a public hearing concerning a proposal
to establish regulations governing the
importation into the United States of
certain embryos of cattle, sheep, goats,
other ruminants, swine, horses, and
asses,

DATE: The public hearing will be held
May 15, 1985, beginning at 10 a.m.

ADDRESS: The public hearing will be
held at the Airport Sheraton Inn, 7301
Northwest Tiffany Springs Road, Kansas
City, Missouri.

FOR FURTHER INFORMATION CONTACT:
Dr. D. E. Herrick, Senior Staff
Veterinarian, Import-Export Animals
and Products Staff, VS, APHIS, USDA,
Room 838, Federal Building, 6505
Belcrest Road, Hyattsville, MDD 20782,
301-436-8530.

SUPPLEMENTARY INFORMATION:
Public Hearing

On October 22, 1884, a document was
published in the Federal Register (49 FR
41257-41261) which proposed to
establish regulations governing the
importation into the United States of
certain embryos of cattle, sheep, goats,
other ruminants, swine, horses, and
asses, The document provided for
receipt of written comments on or before
December 21, 1984. A document
published in the Federal Register on
January 14, 1985 {50 FR 1863), reopened
and extended the comment period to
July 15, 1985, and announced that a
public hearing would be scheduied to
receive additional comments on the
proposed rule. This document gives
notice of the public hearing.

A representative of the Animal and
Plant Health Inspection Service will
preside at the hearing. Any interested
person may appear and be heard in
person, by attorney, or by other
representutive,

The hearing will begin at 10 a.m. and
is scheduled to end at 5 p.m. local time.
However, the hearing may be
terminated at any time after it begins if
all of those persons desiring an

opportunity to speak have been heard.
Persons who wish 1o speak are
requested to register with the presiding
officer prior to the hearing. The
prehearing registration will be
conducted at the location of the hearing
from 9 a.m. to 10 a.m. Those registered
persons will be heard in the order of
their registration. Any other person who
wishes to speak at the hearing will be
afforded such opportunity after the
registered persons have been heard. It is
requestad that duplicate copies of any
written statements that are presented be
provided to the presiding officer at the
hearing.

If the number of preregistered persons
and other participants in attendance st
the hearing warrants it, the presiding
officer may limit the time for each
presentation in order to allow everyone
wishing to speak the opportunity to be
heard.

Dated: March 28, 1985,
J- K. Atwell,
Deputy Adminiatrator, Veterinary Services.

[FR Doc. 85-7660 Filed 4-1-85; 8:45 am|
BILLING CODE 3410-34-M

DEPARTMENT OF ENERGY

Oftice of Conservation and
Renewable Energy

10 CFR Part 430

[Docket Nc. CAS-RM-79-102]

Energy Conservation Program for
Consumer Products; Request for
Comments Concerning the Use of
Computer Simulation or Engineering
Analysis for Rating Central Alr
Conditioners

AGENCY: Office of Conservation and
Renewable Energy, DOE.

ACTION: Notice of inquiry.

sumMARY: The Department of Energy
(DOE) is publishing for comment a
document entitled “A Raling Procedure
for Mixed System Central Air
Conditioners.” This document describes
a procedure to determine the energy
performance of a central air conditioner
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combination {condensing unit and

indoor coil) without conducting the full
laboratory procedure prescribed by

DOE test procedures. DOE is planning to
amend the test procedures for central air
conditioners to prescribe, among other
sctions, the procedure to rate untested
central air conditioner combinations.
pate: DOE will accept comments, data
and information not later than June 3,
::"w\.—,.

ADDRESSES: Written comments and
statements shall be sent to: U.S.
Department of Energy, Office of
Conservation and Renewable Energy,
Office of Hearings and Dockets, Docket
No. CAS-RM-78-102, Room 6B-025,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
(202) 252~-9318.

FOR FURTHER INFORMATION CONTACT:
Michael J. McCabe, U.S. Department of
Energy, Office of Conservation and

Renewable Energy, Mail Station CE-

112.1, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 252~
0127

Eugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Station GC-12, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C. 20585, (202)
252-8513

SUPPLEMENTARY INFORMATION:

| Background

IL. Technical Approach

[ll. Questions for Public Comment
IV. Comment Procedures

L. Background

The Energy Conservation Program for
Consumer Products (other than
automobiles) was established pursuant
1o the Energy Policy and Conservation
Act (EPCA), Pub. L. 84-183, 89 Stat, 917,
&s amended by the National Energy
Conservation Policy Act (NECPA), Pub.
. 85-619, 92 Stat, 3266, and requires
DOE to prescribe standardized test
procedures 1o measure the energy
consumption of certain consumer
products, including central air
conditioners, The intent of the test
procedures is to provide a comparable
measure of energy consumption that will
assist consumers in making purchasing
decisions, These test procedures appear
&l 10 CFR Part 430, Subpart B,

Test procedures for central air
conditioners were originally proposed
by notice issued June 7, 1977. 42 FR
30401, June 14, 1977. Final test
procedures for central air conditioners
were prescribed on November 21, 1977,
42 FR 60150, November 25, 1977. DOE
proposed to amend the test procedures
on April 6, 1979 (44 FR 23468, April 19,

1978) in order to include testing
procedures for heat pumps, and solicited
public comments on the need to modify
any provisions of the existing test
procedures for all types of central air
conditioners. Final test procedures for
central air conditioners (including heat
pumps) were prescribed on December
10, 1979, 44 FR 76700, December 27, 1979.

The December 1979 final rule
recognized that laboratory testing of
every combination of condensing unit
and evaporator coil would be
burdensome to users of the test
procedures. Coil manufacturers
(typically small entities), commenting on
the April 1978 pro I, stressed the
impossibility of la tory testing all
combinations they offer for sale.
Condensing unit manufacturers
(typically large entities) were in favor of
an alternative to laboratory testing as
long as it resulted in equal accuracy for
their combinations. Consequently, in the
December 1979 final rule, the
Department allowed the use of an
unspecified computer simulation or
engineering analysis to predict the
energy performance of untested
combinations provided that, ata
minimum, laboratory testing was done
on the model combination representing
the largest sales volume, and the
simulation technique demonstrated an
acceptable level of repeatable accuracy.

Since 1979, users of the test
procedures have reported a high degree
of variability resulting from the
allowance to use simulation techniques.
For instance, it has been reported to
DOE that utilities which have instituted
rebate programs for the purchase of high
efficiency central air conditioners have
received different ratings for the same
combinations. The simulation
techniques that have been submitted to
DOE, in accordance with § 430.23(m)(7)
of 10 CFR, exhibit a variety of
methodologies.

In response to the concerns raised,
DOE asked the National Bureau of
Standards (NBS] to evaluate various
simulation techniques to determine the
level of accuracy and repeatability.
Concurrent with the NBS research, the
Air-Conditioning and Refrigeration
Institute (ARI) contracted with the
Electrical Testing Laboratories (ETL) to
conduct a tes! program lo compare
results of a number of simulation
methods in use with actual test results,
These efforts indicated that although
some simulation techniques would
appear to have reasonable accuracy,
other techniques demonstrated
significant variability of results. Based
on a review of the ARI text results, the
techniques used by the independent coil
manufacturers appear to exhibit a higher

degree of variability than the techniques
used by condensing unit manufacturers.
Part of the variability is believed to be
attributable to the inability of coil
manufacturers to obtain energy
performance information regarding the
condensing units that are to be used with
their product.

In the interest of improving this
situation NBS, with input from the ARI,
coil manufacturers, and consulting
engineers, has developed a uniform
procedure for rating untested
combinations. Today's notice publishes
the NBS recommended procedure for the
purpose of receiving further comment
from interested parties. DOE is
considering the adoption of this
procedure as the only allowable method
to rate the energy performance of
untested combinations, thus eliminating
the problematic provisions which allow
the use of unspecified engineering
analysis and computer simulations. DOE
realizes that some users of the specified
precedure may find the predictions
somewhat conservative (e.q. lower
efficiencies) when compared to the
predictions using their own proprietary
simulations. If the new procedure is
adopted as drafted, these users would
be faced with a decision either lo accept
the conservative rating or to rate based
on testing. DOE believes the adoption of
a single method 1o rate untested
combinations is justified in order to
improve the overall accuracy and
consistency of the energy performance
information available to the consumer.

Today's Notice of Inquiry is to solicit
comments on this rating procedure.
After comments are received, the
Department plans to issue a Notice of
Proposed Rulemaking (NOPR), This
NOPR will propose amendments to the
central air conditioner tes! procedure,
among which will be provisions on
rating untested central air conditioner
combinations.

1. Technical Approach

The technical approach for the
simplified rating procedure for untested
combinations was developed by NBS.
Initially, NBS conducted a series of tests
on one condensing unit with several
different evaporator coils for developing
a simplified rating procedure for a
family of coils for one condensing unit.
The simplified rating procedure was
later expanded by computer modeling to
cover different condensing units. The
simplified rating procedure was verified
by comparing tested ratings lo ones
from the simplified rating procedure for
22 combinations.? The ratings based on

! These 22 combinations consisted of 1% different
oondmh sing units, each tested with two different
col
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tests for the 22 combinations were
provided to DOE by ARL For all 22
combinations, the ratings from the
simplified rating procedure were within
5 percent of the test value for both SEER
and capacity.

The procedure published today is
simply the mathematical expressions
necessary to rate an untested
combination. The mathematical
expressions, including the values of the
coefficients and exponents, have been
developed through computer and
laboratory studies conducted by NBS.
The procedure requires knowledge of
the following factors: (1) capacity of the
matched system; (2) indoor fan power of
the mixed and matched systems: (3) coil
capacity of the mixed and matched
coils; (4) the type of expansion device on
the mixed and matched systems; and (5)
the physical geometry of the expansion
device on the mixed and matched
systems. With these data the user is
able to calculate the energy performance
of untested combinations of central air
conditioners using the NBS simplified
rating procedures.

111 Questions for Public Comment

DOE is interested in receiving
comments and data concerning the
accuracy and workability of this
approach. Also DOE welcomes
discussion on technical improvements or
alternatives to this approach. It is hoped
that some comments will include actual
test data. If it is thought that some
aspects of these data are proprietary in
nature, the commenter may request that
this information be (reatec{ as
confidential. The procedures for
requesting confidential treatment are
described below in Section IV,

In additicn, DOE welcomes and
encourages interested parties to
comment on any issue pertaining to the
central air conditioner test procedures.

IV. Comment Procedure

Interested persons are invited to
submit written comments to DOE,
Comments should be identified on the
outside of the envelope and on the
documents submitted to DOE with the
designation “Central Air Conditioners
Rating Method (Docket No. CAS-RM-
79-102)". Six [8) copies are requested to
be submitted. All comments received by
the date specified at the beginning of
this notice and all other relevant
information will be considered by DOE
before proposing an amendment.
Pursuant to the provisions of 10 CFR
1004.11, any person submitting
information which he or she believes to
be confidential and exempt by law from

public disclosure should submit one
complete copy of the document and 8
copies, if possible, from which the
information believed to be confidential
has been deleted. DOE will make its
own determination with regard to the
confidential status of the information
and treat it according to its
determination. Notice of a determination
of non-confidential status shall be given
no less than seven (7) calendar days
prior to intended public disclosure.

Factors of interest to DOE when
evaluating requests to treat as
confidential information that has been
submitted include: (1) A description of
the item; (2) an indication as to whether
and why such items of information have
been treated by the submitting party as
confidential, and whether and why such
items are customarily treated as
confidential within the industry; (3)
whether the information is generally
known or available from other sources;
(4) whether the information was
previously made available to others
without obligation concerning its
confidentiality; (5) an explanation of the
competitive injury to the submitti
person which would result from public
disclosure; (8) an indication as to when
such information might lose its
confidential character due to the
passage of time; and (7) whether
disclosure of the information would be
in the public interest.

Issued in Washington, D.C., March 185, 1985,
Donna R. Fitzpatrick,

Acting Assistant Secretary, Conservation and
Renewable Energy.

A Rating Procedure for Mixed System
Central Air Conditioners

The following relationships have been
developed for rating the mixed system
central air conditioner charged with R22
refrigerant. The term “matched" refers
to that component which was part of the
system that was tested, whereas
“mixed" refers to the system whose
performance is being determined by this
procedure. Two performance parameters
(capacity and seasonal energy efficiency
ratio) are to be determined. Since this
rating procedure is a relative
methodology. that is, based on changes
from a matched system value [which
was test based), obtaining the
component (i.e., coil, expansion device)
data from the same source is paramount,
When such data for the matched system
are not available in the literature, it is
expected that the mixed system rater
obtain the matched equipment and make
the measurements necessary.
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Capacity at DoE Test A Conditions, Qx

Q = [Qy + 3.413 * Pp ] Qr0-37 - R® - 3.413 - Pp

Seasonal Energy Efficiency Ratio,

SEERx

SEERy = SEERp

|
[
+

o>
e

X QRO.14 & RB

Bi82

Exponents

a=-015forR > 1

a=0forR <1

B=0.forR > 1

B=-02forR <1

v=0.44 if mixed expansion device is 8
capillary tube(s) or a thermostatic
expansion valve

v=0.35 if mixed expansion device is an
orifice

Other symbols

Py.==energy input to an indoor fan of a

matched system atl air mass flow rate at
which capacity of 8 matched coil, Q.. is
evaluated. If indoor fan is not supplied
with the system, Py, is evaluated as
follows: Py =DFM,, *0.365 (watt)

where CFM,, is a volumetric flow of air

through the matched indoor coil (ft%/min)

Py..=energy input to an indoor fan of a mixed

system al air mass flow rate at which
capacity of 8 mixed coil. Q.. is
evaluated, If indoor fan is not supplied
with the system, P, , is evaluated as
follows: Py, = CFM, *0.365 (watt)

where CFM, is a volumetric flow of air

through the mixed indoor coil (ft*/min)

Q.= capacity of a matched system at DoE

Test A (Btu/h)

Q,=capacity of 8 mixed system at DoE Test

A (Btu/h)

QLI

QR= —— ., evaporator scaling factor

Q:».

Q... = Capacity of a mixed coll {Biu/h)
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Qc.m= capacity of a matched coil outlet—the same for both matched

and mixed coils

If coil capacities are obtained by
means of a catalog or computer
simulation, the same method has to be
applied for both coils. Coil material and
geometry namely, inside tube diameter,
tube staggering, fin spacing, fin
thickness, fin shape, and number of tube
depth rows have to be accounted for.
R=expansion device scaling factor

Capacities of mixed and matched
coils have to be obtained by the same
verified method. The following are
conditions that have to be met:

—air conditions—80 “F dry bulb/67°F
wet bulb

—air mass flow rate—equal to the mass
flow rate at which particular coil is
working in the system

—refrigerant saturation temperature at
evaporator outlet—45°F Evaluation of factor R depends on the

—refrigerant superheal at evaporator type of expansion device:

*If mixed expansion device is a TXV - R = ]

®If both expansion devices consist of capillary tubes

R = ¥ ¢x,3 Y éz,2 Yoz 3 * eo oz A
C‘..l + @.'2 + '..Q.’j

where 0, and 0, are flow factors for capillary the @id of ASHRAE Guide and Data Book
tubes employed in mixed and matched Equipment Volume, 1983, Chapter 20,
expansion devices, respectively, and Figure 38,
determined based on their geometry with

®I1f mixed expansion device consists of orifices and matched

expansion device consists of orifices:

s ¥ S T Bl 0% IR 4 J7
m, § L Pm,2 + ---"-,j

L

wvhere Oy =

(0.58 + 0.008 :,“;)0‘5

bz

0.
)S

(0.58 + 0.008 ;E

D, =inner diameter of an orifice employed in D, =inner diameter of an orifice employed in
a mixed expansion device f{inch) a matched expansion device (inch)

L., =length of an orifice employed in a mixed Lew =length of an orifice employed in a
expansion device [inch) matched expansion device (inch)
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end & matched

R 1028 o fxatéa*...tdsy
. -~ ..J 109.6(*3._‘ + e..z ® see ¥ ¢'.J

p?
where ¢x = 72200 lL' s
(0.58 + 0.008 )
5;)
D, =inner diameter of an orifice emplt-)yed in employed in a matched expansion
a mixed expansion device {inch) device, and determined based on
L,=length of an orifice employed in a mixed geometry with the aid of ASHRAE Guide

expansion device (inch) and Data Book, Equipment Volume, 1983,
&, = flow factor for a capillary tube Chapter 20, Figure 38.

*If a mixed expansion device consists of capillary tubes and

» matched expansion device consists of orifices:

2= 109.6 - I@M 4 109.‘(¢x‘1 ’¢x_‘_2' *leaer® ¢x i!
z@‘.“’ 0.'1 *@.’2 o e *¢Il,j

where ¢, = flow factor for a capillary tube
employed in & mixed expansion device,
and determined based on geometry with
the aid of ASHRAE Guide and Data
Book, Equipment Volume, 1983, Chapter
20, Fig. 38.

é 72200 Di

(0.58 + 0,008 ;‘_)0'5

D, =inner diameter of an orifice employed in
a matched expansion device (inch)

L. =length of an orifice employed in a
matched expansion device (inch)

Nole.—{1) Subscript i and j in all above
given cases corresponds to the number of
parallelly connected capillary tubes or
orifices in mixed and matched expansion
devices, respectively.

(2) This method for evaluating R does not
cover cases of capillary tube or orifices
connected in series.

(3) This methodology for evaluation of
performance of a mixed system cannot be
used if obtained R s less than 0.85,

SEER,, =seasonal energy efficiency ratio,
matched system (Btu/(h * watt))

SEER, = seasonal energy efficiency ratio,
mixed system (Btu/ (h * watt))

SUMMARY OF PERFORMANCE PREDICTIONS FOR A MIXED SYSTEM
[All performance data given as a fraction of ETL test results]

Matched system NBS precicron Consuttant NBS precichion | Expan

Gala as per ARI based on AAI Preccion based | besed on ETL test 800
Svatom Sovs COMgoy i I o AS Comcs | dovce
- e tpe— )Clﬂ?

G SEER O SEER O | seen Q. ’ SEER | factor
2 ) 0987| os80| 0977 o0er| ossa| oosr| oowo| tewo| 13
: - —| 0SS0 0968 958 | 0% | 1021 | 1112 877 968 1,01
4 WIS 10351 1019 1050 | 1045| 1324 | 1110 v.ovo‘ 1.024 1.00
5 i 1008 | 0831 1060 | 0947 0058| 1002 1054| 1017 0.77
s it 0900 | 0938 | 0037 | 0911 1078 | 1040 1028 90| 103
4 | 0967 | 0976 | 09685 | 0930 | 1038 | 1067 088 | 952 103
8. 1027 | 0674] 1020 | 0043 1151 | 1032 1,005 970 ’ 140
a — 1,005 1.048 0974 0564 1.036 1129 270 | 921 0
i 0916| 0003| O©0622| O0908| 0935| 0036 | 1007| 1006| oM

Now —Qu—~Capacity of DoE Test A Conditions

[FR Doc. 85-7645 Filed 3-20-85; 8:45 am)
BILUING CODE 6450-01-M
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FEDERAL TRADE COMMISSION
16 CFR Part 306

Octane Certification and Posting Rule

AGENCY: Federal Trade Commission.
ACTION: Request for comments,

SUMMARY: The Federal Trade
Commission ("FT'C"), in accordance
with the Regulatory Flexibility Act and
publication of a Pian for the Periodic
Review of Commission Rules, 46 FR
35118 {July 7, 1981), is soliciting
comments and data on whether the
Octane Certification and Posting Rule,
16 CFR Part 306 (“the Rule”), has had a
significant economic impact on small
entities, and if it has, whether the Rule
should be amended to minimize any
such significant economic impact on
small entities.

PATE: All comments and data should be
received by the Commission no later
than May 2, 1985.

ADDRESS: Comments and data should be
sent to Secretary, Federal Trade
Commission, Washington, D.C, 20580,
Submissions should be identified as
“"Octane Rule—RFA Comment".

FOR FURTHER INFORMATION CONTACT:
James G. Mills, or Don Winfrey, (202)
376-8934, Attorneys, Division of
Enforcement, Bureau of Consumer
Protection, Federal Trade Commission,
Washington, D.C. 20580,

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act. Pub. L. 98-
354, 94 Stat. 1164, 5 U.S.C. 601 ef seq.
(the "RFA"), requires that the FTC
conduct a periedic review of rules that
have or will have a significant economic
impact upon a substantial number of
small entities.

Section 203(c)(1) of the Petroleum
Marketing Practices Act [PMPA) !
requires that the Commission prescribe,
by rule, a uniform method by which a
person may certify to another the oclane
rating of aulomotive gasoline, and a
uniform method of displaying the octane
rating of automotive gasoline at the
point of sale to ultimate consumers. On
March 30, 1979, the Commission issued
the Octane Certification and Posting

f Pub, L. 05-207. 62 Stat, 322 15 US.C 2801 of
s4g. (1978) ("PMPA"]

Rule.* which fulfills these requirements.
‘The Rule establishes standard
procedures for determining, certifying
and posting [by means of a label on the
fuel dispenser) the octane rating of
automotive gasoline intended for sale to
consumers. In addition, the Rule
contains recordkeeping requirements
that require gasoline refiners and
importers to retain oclane rating tes!
records and gasoline distributors and
retailers to retain octane certification
records pertaining to the gasoline they
sell in commerce for one vear. Thus, the
certification, or representation of the
octane rating, of a particular shipment of
gasoline begins with the importer or
refiner and travels through the chain of
distribation to the retailer, where the
octane rating is posted on the pump. The
Rule is intended to enable consumers to
buy gasoline with an octane rating that
is high enough to prevent inefficient and
harmful “engine knock™ and to help
consumers to avoid buying gasoline with
an octane rating that is needlessly
higher than the requirements of their
automobiles.

In the promulgation of the Octane
Rule, an effort was made to minimize
the burden imposed by these
requirements, including the burden on
small businesses, by permitling the
octane certification requirement to be
satisfied by documents already in use in
the industry (shipping receipts, delivery
tickets, etc.), on which the octane rating
was already being noted, or lo be
accomplished with a one-time letter of
certification.

. For the purpose of this review under
the RFA, the term “small enlity” is
defined under the Small Business Size
Standards, codified at 13 CFR Part 121,
and recently revised by the Small
Business Administration (49 FR 5024 ot
seq. February 9, 1884)). The definitions
of “small entity” applicable to those
business entilies covered by the Rule
are: For petroleum refiners, fewer than
1.500 employees; for petroleum and
petroleum products wholesalers, fewer
than 500 employees; and for gasoline
service stations, under $4.5 million in
annual sales.

The purpose of this review is limited

2 43 FR 19160 [March 30, 1970) [codified a1 16 CFR
Purt 306}

to determining whether the Rule should
be continued withou!l change, or should
be amended or rescinded. consistent
with the stated objectives of applicable
slatutes, to minimize any significant
economic impact of the Rule upon a
substantial number of small entities.

In order to conduct the periodic
review of this Rule pursuant to the RFA,
the FTC poses the following questigns
for comment. The Commission requests
that the factual data (e.g., economic and
accounting information, statistical
analysis, surveys, studies, elc.) upon
which submitted comments are based be
included with the comments.

(1) Has the Rule had a significant
economic impact (costs and/or benefits)
on a substantial number of small
entities? Please describe the details of
any such significant negative and/or
positive economic impact.

(2] Is there a continued need for the
Rule and all of its requirements?

{3) fa} What burdens, if any, does
compliance with the Rule place on small
entities?

(b) To what extent are these burdens
that small entities would also
experience under standard and prudent
business practice?

{4) What changes. if any, should be
made to the Rule that would minimize
the economic effect on small entities?

(5] To what extent does the Rule
overlap, duplicate or conflict with other
federal, state and local government
rules?

{6) Have technology, economic
conditions or other factors changed in
the area affected by the Rule since its
promuigation in 1979 and, if so, what
effect do these changes have on the Rule
or those covered by it?

List of Subjects in 16 CFR Part 306

Gasoline, Labeling. Trade practices.
Authority: The Regulatory Flexibility Act.s
US.C. 801 of sog. (1980),
By direction of the Commission.
Emily H. Rock,
Secretary.
[FR Doc. 85-7798 Filed 4-1-85: 8:45 am|
BILLING CODE 6750-01-M
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DEPARTMENT OF LABOR
office of the Secretary
29 CFR Part 19

Right to Financial Privacy Act of 1978;
proposed Implementation Reguiations

acencY: Office of the Secretary, Labor.
acTion: Notice of proposed rulemaking.

sumMARY: These proposed regulations
would authorize Department of Labor
ynits to request financial records from a
financial institution pursuant to the
formal written request procedure
established by the Right to Financial
Privacy Act of 1978, 92 Stal. 3697, 12
U.5.C. 3401 et seq., and would set forth
the conditions under which such
requests may be made. Section 1108(2)
of the Right to Financial Privacy Act of
1978 requires that the formal written
request be authorized by regulations
promulgated by the head of the agency
or department, These proposed
regulations would thus, once
implemented, enable Department of
Labor units to utilize the formal written
request procedure to obtain financial
records,

pates: Comments may be submitted
until May 2, 1985.

A0DRESS: Send comments to Seth D.
Zinman, Associate Solicitor for
Legislation and Legal Counsel, Office of
the Solicitor, LS. Department of Labor,
Room N-2428, 200 Constitution Avenue
NW., Washington, D.C. 20210.

FOR FURTHER INFORMATION CONTACT:
Sofia P. Petters, Counsel for
Administrative Legal Services, Office of
the Solicitor, U.S. Department of Labor,
Room N~2428, 200 Constitution Avenue
NW., Washington, D.C. 20210; telephone
(202) 5233188,

SUPPLEMEWTARY INFORMATION: The

Right 1o Financial Privacy Act of 1978,
92 Stat. 3697, 12 U.S.C. 3401 et seg.,

limits government access to financial
records of customers of financial
institutions. In order for government
igencies to obtain such records, the Act
provides for customer authorization,
authorized search warrants, judicial and
adminstrative subpoenas, and formal
written requests by a governmental
authority, Formal written requests may
anly be made pursuant to a regulatory
authorization promulgated by the head
of the agency or department, 12 U.S.C.
3408(2).

In order to assist those departmental
agencies or units that have no statutory
administrative subpoena power, the
Proposed regulatory authorization is
needed to comply with 12 U.S.C. 3408(2).

Classification

The proposed rule is procedural in
character in that it implements the
formal written procedure established by
the Right to Financial Privacy Act of
1978. Therefore, this proposed rule is not
classified as a "major rule" under
Executive Order 12291 on Federal
Regulations, because it is not likely to
result in {1) an annual effect on the
economy of $100 million or more: (2) a
major increase in cosls or prices for
consumers, individusal industries,
Federal, State, and local government
agencies, or geographic regions; or (3)
significant adverse elfects on
competition, employment, investment,
productivity, innovation, or on the
ability of Uniled States-based
enterprises to compete with foreign-
based enterprises in domestic or export

markets. Accordingly, no regulatory
impact analysis is required.

Regulatory Flexibility Act

The Department believes that the
proposed rule will have no “significant
economic impact upon a substantial
number of small entities” within the
meaning of section 3(a) of the
Regulatory Flexibility Act, Pub, L. No.

. 96-354, 91 Slal. 1184 (5 U.S.C. 605(b)).

The Under Secretary has certified to the
Chief Counsel for Advocacy of the Small
Business Administration to this effecl.
This conclusion is reached because the
proposal is procedural in character in
that it implements the formal written
request procedure established by the
Right to Financial Privacy Act of 1978
and thus no economic impact is
expected with respect to small entities,
nor with respect to other entities as
well. Accordingly, no regulatory
flexibllity analysis is required.

Paperwork Reduction Act

This proposed rule is not subject to
section 3504(h) of the Paperwork
Reduction Act, since it does not contain
a collection of information requirement.

List of Subjects in 29 CFR Part 19
Privacy.
Accordingly, it is proposed that a new
Part 19 be added to Subtitle A of Title 29

of the Code of Federal Regulations as
follows:

PART 19—RIGHT TO FINANCIAL
PRIVACY ACT

Sec.
191
19.2

Definitions
Purpose.
19.3 Authorization.
194 Contents of regquest.
19.5 Certification.
Authority: Sec. 1108, Right to Financisl
Privacy Act of 1978, 82 Stat. 3897 e seg., 12

U.S.C. 3401 of seq., {5 U.S.C. 301}); and
Reorganization Plan No. 6 of 1950,

§ 19.1 Definitions.

For purposes of this regulation, the
lerm:

(a) “Financial institution™ means any
office of a bank, savings bank. card
issuer as defined in section 103 of the
Consumer Credit Protection Act (15
U.S.C. 1602(n)), industrial loan company,
trust company, savings and loan,
building and loan, or homestead
association (including cooperative bank,
credit union, consumer financial
institution, located in any State or
territory of the United States, the
District of Columbia, Puerto Rico, Cuam,
American Samoa, or the Virgin Islands,

{b) “Financial record” means an
original of, a copy of, or information
known to have been derived from, any
record held by a financial institution
pertaining to a customer’s relationship
with the financial institution.

(c) "Person™ means an individual or a
partnership of five or fewer individuals,

{d) "Customer” means any person or
authorized representative of that persan
who utilized or is utilizing any service of
a financial institution, or for whom a
financial institution is acting or has
acted as a fiduciary, in relation to an
account maintained in the person's
name,

{e) "Law enforcement inquiry” means
a lawful investigation or official
proceeding inquiring into & violation of
or lailure to comply with any criminal or
civil statute or any regulation, rule, or
order issued pursuant thereto.

{f) “Departmental unit” means those
offices, divisions, bureaus, or other
components of the Department of Labor
authorized to conduct law enforcement
inquiries.

(g} “Act” means the Right to Financial
Privacy Act of 1978.

§19.2 Purpose.

The purpose of these regulations is to
authorize Departmental units to request
financial records from a financial
institution pursuant to the formal
written request procedure authorized by
section 1108 of the Act, and to set forth
the conditions under which such
requests may be made.

§ 19.3 Authorization.

Departmental units are hereby
authorized to request financial records
of any customer from a financial
institution pursnant to a formal written
request under the Act only if:

(a] No administrative summons or
subpoena authority reasonahbly appears
to be available to the Departmental unit
to obtain financial records for the
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purpose for which the records are
sought;

(b) There is reason to believe that the
records sought are relevant to a
legitimate law enforcement inquiry and
will further the inquiry:

(¢) The request is issued by the
Assistant Secretary or Deputy Under
Secretary heading the Departmental unit
requesting the records, or by a senior
agency official designated by the head
of the Departmental unit. Officials so
designated shall not delegate this
authority to others;

(d) The request adheres to the
requirements set forth in § 19.4; and

(e) The notice requirements set forth
in section 1108{4) of the Act, or the
requirements pertaining to delay of
notice in Section 1109 of the Act are
satisfied, except in situations where no
nofice is required. (e.g., section 1113(g)).

§19.4 Contents of request.

The formal written request shall be in
the form of a letter or memorandum to
an appropriate official of the financial
institution from which financial records
are requested. The request shall be
signed by an issuing official of the
requesting Departmental unit, as
specified in § 18.3(c). It shall set forth
that official's name, title, business
address and business phone number.
The request shall also contain the
following:

(a) The identity of the customer or
customers to whom the records pertain:
(b) A reasonable description of the

records sought;

(¢) Any other information that the
issuing official deems appropriate, e.g.,
the date on which the requesting
Departmental unit expects to present a
certificate of compliance with the
applicable provisions of the Act, the
name and title of the individual to whom
disclosure is to be made, etc.

(d) In cases where cusiomer notice is
delayed by a court order, a copy of the
court order shall be attached to the
formal written request.

§19.5 Certification.

Prior to obtaining the requested
records pursuant to a formal written
request, a senior official designated by
the head of the requesting Departmental
unit shall certify in writing to the
financial institution that the
Departmental unit has complied with the
applicable provisions of the Act.

Signed at Washington, D.C. this 27th day of
March 1985,

Ford B, Ford,

Under Secretary of Labor.

|FR Doc. 85-7856 Filed 4-1-85; 8:45 am)
BILLING CODE 4510-23-M

POSTAL SERVICE
39 CFR Part 11l

Extension of Time for Filing Comments
on “Plus” Issues
AGENCY: Postal Service.

ACTION: Proposed rule; extension of
time.

SUMMARY: On March 6, 1985, the Postal
Service published a proposed rule
change intended to clarify postal
regulations related to second-class mail,
particularly as they concern so-called
“Plus" issues or editions. 50 FR 9051
(March 6, 1985). The Postal Service
requested comments on the proposed
regulations on or before April 5, 1985. /d.

Several mailers have asked that the
deadline for comments be extended so
that they may make a more complete
assessment of the proposal and its
potential impact,

The Postal Service believes that
comments generated by such
assessments will provide valuable
information. The Postal Service is
therefore extending the deadline for
comments on the proposed rule change
by 45 days, or until May 20, 1985,
DATES: Comment on the proposed rule
change must now be received on or
before May 20, 1985.

ADDRESS; Written comments should be
directed to Robert Lowry, Law
Department, U.S. Postal Service
Headquarters, 475 L'Enfant Plaza West,
SW., Washington, D.C. 20260-1142.
Copies of all written comments will be
available for inspection and
photocopying between 9:00 a.m. and 4:00
p.m., Monday through Friday, in the Law
Department, Room 5103, Comsat
Building North, 955 L'Enfant Plaza
North, SW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Robert Lowry, (202) 245-3891.

Fred Eggleston,

Assistant General Counsel, Legislative
Division. ’

[FR Doc. 85~7785 Filed 4-1-85; 8:45 am]
BILLING CODE 7710-12-M

DEPARTMENT OF TRANSPORTATION
Maritime Administration
46 CFR Part 298

Vessel Obligation Guarantees; Waivers
for Foreign Built Main Diesel Engines

AGENCY: Maritime Administration,
Department of Transportation.
AcTioN: Withdrawal of advance notice
of proposed rulemaking.

SUMMARY: The Maritime Administration
(MARAD) is withdrawing an Advance
Notice of Proposed Rulemaking
(ANPRM) published on April 21, 1983, It
proposed to allow all applications for
waiver of the "Buy American"
requirement with respect to issuing Title
X1 “obligation guarantees” for the
construction of vessels using foreign-
built high speed and medium speed
diesel engines, if such diesel engines
afford a specified energy savings.

FOR FURTHER INFORMATION CONTACT:
Mr. Paul E. Speicher, Jr., Office of Naval
Architecture and Engineering, Maritime
Administration (721) 400 Seventh Street
SW., Washington, D.C. 20590, Tel {202)
426-5727.

SUPPLEMENTARY INFORMATION: By an
ANPRM published in the Federal
Register (48 FR 17120) on April 21, 1983,
MARAD proposed a policy of allowing
all applications for waivers lo use
foreign-built high and medium speed
diesel engines in the construction of
vessels financed with “obligation
guarantees” issued pursuant to Title X1,
Merchant Marine Act, 1936 {48 UU.S.C.
1271-1279), if using such foreign-built
diesel engines would: (1) Result in & 10
percent fuel savings [on a thermal
basis); or (2) allow vessel operation
using a lower quality fuel that would
reduce the magnitude of distillate fue!
consumed by 50 percent over the best
comparable U.S.-built engine. In view of
the fact that MARAD on March 21, 1985,
published a comprehensive proposed
rulemaking action related to all “Buy
American" requirements in its Title XI
obligation guarantee program, that
includes the subject matter of this
ANPRM within its scope (50 FR 11397).
this separate rulemaking action is being
withdrawn.

Authority: 46 U.S.C. 1114(b); 48 CFR 1.66

By Order of the Maritime Administrator

Dated: March 28, 1965.
Murray A. Bloom,
Acting Secretary, Maritime Administration
|FR Doc. 85-1827 Filed 4-1-85; 8:45 am|
BILLING CODE 4910-81-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 83-231; RM-4265]

FM Broadcast Stations in Panama Clity,
FL; Proposed Change in Table of
Assignments

AGENCY: Federal Communications
Commission.
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ACTION: Proposed rule; dismissal of
petition.

SUMMARY: Action taken herein
dismisses a petition filed by WANM,
Inc. to assign FM Channel 285A to
panama City, Florida. The petition is
dismissed because no expression of
interes! has been filed by the petitioner
or any other party.

aooRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, [202) 634-6530.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast Stations
(Panama City, Florida); MM Docket No. 83~
231, RM-42865.

Adopted: March 13, 1985.

Released: March 21, 1965,

By the Chief, Policy and Rules Division.

1. Before the Commission is the Notice
of Proposed Rule Making. 48 FR 14675,
published April 5, 1983, requesting the
assignment of FM Channel 285A to
Panama City, Florida, in response to a
petition filed by WANM, Inc.
(“petitioner"). Petitioner filed comments
supporting the assignment.

2. As one of four applicants for
Channel 292A at Panama City, the
petitioner suggested that another
channel be assigned to avoid a
comparative hearing. However, neither
competing applicants nor the petitioner
expressed an interest in applying for the
proposed additional channel at Panama
City, Therefore, consistent with
Commission policy and the procedures
set forth in the Appendix to the Notice,
we must dismiss the petition to assign
an FM channel to Panama City.

3. In view of the foregoing, it is
ordered, Thal the petition of WANM,
Inc. requesting the assignment of FM
Channel 285A to Panama City, Florida,
is hereby dismissed.

4.1t is further ordered, That this
proceeding is terminated.

5. For further information concerning
this proceeding, contact Kathleen
Scheuverle, Mass Media Bureau, (202)
634-8530.

Federal Communications Commission,
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 85-7756 Filed 4-1-85; 8:45 am|]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1132
[Ex Parte No. 445 (Sub-No. 1]
Intramodal Rail Competition

AGENCY: Inlerstate Commerce
Commission.

ACTION: Notice of proposed rules.

SUMMARY: The Commission intends to
adop! rules to govern its handling of
various competitive access issues.' The
proposed rules result from petitions
requesting the Commission to adopt
rules to provide standards to govern the
cancellation of through routes and joint
rates, and the prescription of thro
routes, through rates and reciproca
switching, We now have before us two
proposals—one by the National
Industrial Transportation League (NITL)
and the Association of American
Railroads (AAR) jointly, and the other
by Railroads Against Monopoly—which
we are offering for public comment.* The
first proposal is thought necessary to
maintain and promote the intermodal
competition contemplated under the
Staggers Act and the second is designed
to address the concern of small regional
railroads that cancellation by large
carriers of their joint rates and through
routes adversely affects their right to
compete. Following the comment period,
the Commission intends to adopt rules
that are acceptable to as broad a section
of the marketplace as is possible
consistent with statutory requirements.

DATES: Interested parties must notify the
Commission in writing of their intent to
participate by April 17, 1985. A service
list will be issued by May 2, 1985, and
all comments must be served on parties
on the service list.

Comments are due May 17, 1985.

Replies are due June 3, 1985,

ADDRESS: Send an original and 15 copies
of comments referring to Ex Parte No.
445 (Sub-No. 1) to: Office of the
Secretary, Case Control Branch,

' Competitive access is the term now in use to
describe a number of intrarailroad operating
practices, viz. joint rates and through routes,
reciprocal switching, and terminal trackage rights.

#On March 12, 1985, AAR and the Chemical
Manufacturers Association filed a joint petition for
rulemaking on competitive access issues. They state
that the terms of the AAR/CMA agreement are
substantiaily similor to and entirely consistent with
the standards previously proposed by AAR/NITL,
but that the AAR/CMA agreement clarifies the
AAR/NITL agreement, This petition will be treated
a3 a comment, and must be served on parties to this
proceeding when the service list is served. Also,
because the petition has been served on all parties
10 Ex Parte Nos. 445 and 456, we will accept
comments on the AAR/CMA agreement,

Interstate Commerce Commission,
Washington, DC 20423.

FOR FURTHER INFORMATION
CONTACT: Louis E. Gitomer (202) 275~
7245.

SUPPLEMENTARY INFORMATION: The text
of the two sets of proposed rules is
reproduced in the appendix. Additional
information is contained in the
Commission decision. To obtain a copy
of the full decision write to Office of the
Secrelary, Room 2215, Interstate
Commerce Commission, Washington,
DC 20423, or call 202-275-7428.

This action does not appear to affect
the quality of the human environment,
energy conservation, or have a
significant effect on small entities.

Lists of Subjects in 49 CFR Part 1132

Railroads, Administrative Practice
and Procedure.

Authority: 49 U.S.C. 10321, 10703, 10705,
10707 and 11103, and 5 U.S.C. 553.

Decided: March 22, 1965,

By the Commission, Chairman Taylor, Vice
Chairman Cradison, Commissioners Sterrett,
Andre, Simmons, Lamboley, and Strenio,
James H. Bayne,

Secretary.

Appendix
PART 1132—{AMENDED]

We propose to amend Chapter X of
Title 49 of the Code of Federal
Regulations by adding a new § 1132.3 to
read as one of the alternatives set forth
below:

Alterniative 1, AAR/NITL Proposed
Rules:

§1132.3 Through route and through rate
canceliation regulations

(a) Notification, explanation, and
Justification. A carrier proposing lo
cancel a through route and/or a joint
rate shall publish notice of its intent to
make such a cancellation forty-five days
prior to the effective date of such
cancellation. Upon request of any
affected party seeking (1) an
explanation of how the proposed
cancellation would affect such party, or
(2) justification for the cancellation as it
would apply to a route or rate actively
utilized or participated in by such party,
the carrier proposing to cancel shall
provide such explanation of justification
within ten days.

(b) Negotiation. Prior to bringing any
proceeding challenging a cancellation or
seeking the prescription of a through
route or through rate, any party
intending to initiate such a proceeding
shall first seek to enter into negotiations
to resolve its dispute with the
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prospective “efendants in any such
proceeding Any such party may bring a

proceeding « nalleng'm? a cancellation or
seeking prescription of a through route
or threugh rate five days after seeking to
enter into negotiations, if such
negotiations have not successfully
resolved the dispute. Participation in
such negotiations does not walve a
party's right to file a timely petition for
suspension for investigation.

(c) Suspension for investigation of a
proposed through route and/or joint rate
cancellation. The 1CC shall suspend for
investigation a proposed cancellation of
a through route and/or a joint rate if it
determines.

(1) Thal a protesting shipper has
utilized the through route and/or joint
rate proposed to be cancelled to meet a
significant portion of its current or future
railroad transportation needs; or

(2) That a protesting carrier has
utilized or would utilize the affected
through route and/or joint rate for a
significant amount of traffic; and

(3) That such cancellation would
eliminate effective railroad competition
for the affected traffic between the
origin and destination.

{d) Investigotion of cancellations. In
investigating & proposed cancellation of
a through route and/or a joint rate, the
Commission shall determine that the
cancellation is contrary to the public
interest under 49 U.S.C. 10705 if it finds
that the cancellation, or a rate that
would remain in place after the
cancellation, is contrary to the
competition policies of 49 U.S.C. 10101
or is otherwise anticompetitive. In
making its determination, the
Commission shall take into account all
relevant factors, including:

(1) Factors relevant under 48 U.S.C.
10101a and 10705, including 10705{e)(1);

{2) The revenues of the involved
railroads on the affected traffic via the
rail routes in question;

{3) The efficiency of the rail routes in
question, including the costs of
operating via those routes;

{4) The rates charged or sought to be
charged by the cancelling railroad or
railroads;

(5) The revenues, following the
cancellation, of the involved railroads
for the traffic in question via the
affected through route; the costs of the
involved railroads for that traffic via
that route; the ratios of those revenues
to those costs; and all circumstances
relevant to any difference in those ratios
provided that the mere loss of revenue
to an affected carrier shall not be a
basis for finding that a cancellation is
anticompetitive.

However the Commission shall not
consider product competition; and if a
railroad wishes to rely in any way on
geographic competition, it shall have the
burden of proving the existence of such
competition by clear and convincing
evidence. Any investigations of
cancellations under the terms of this
paragraph will be conducted and
concluded by the Commission on an
expedited basis. Where a cancellation
has been determined to be contrary to
the competitive standards of this
section, the overall revenue inadequacy
of the cancelling carrier shall not excuse
such a cancellation.

(e) Bstablishment of through routes,
throught rates and reciprocal switching.
A through route or a through rate shall
be prescribed under 49 U.S.C. 10705 or
reciprocal switching shall be established
under 49 U.S.C. 11103 if the Commission
determines:

(1) That the complaining shipper has
utilized or would utilize the through
route, through rate or reciprocal
switching to meet a significant portion
of its transportation needs; or

(2) That the complaining carrier has
utilized or would atilize the through
route, through rate or reciprocal
switching for a significant amount or
traffic; and

(3) That the prescription or
establishment is necessary to remedy or
prevent an act contrary to the
competition policies of 48 U.S.C. 10101a
or which is otherwise anticompetitive,
In making its determination, the
Commission shall teke into account all
relevant factors, including:

(i) Factors relevant under 49 U.S.C.
10101a and 10705, including 10705(e){1);

(ii) The revenues of the involved
railroads on the affected traffic via the
rail routes in question;

(iii) The efficiency of the rail routes in
question, including the costs of
operating via those roules;

(iv) The rates charged or sought to be
charged by the cancelling railroad or
railroads;

(v) The revenues, following the
prescription, of the involved railroads
for the traffic in question via the
affected route; the costs of the involved
railroads for that traffic via that route;
the ratios of those revenues to those
costs; and all circumstances relevant to
any difference in those ratios; provided
that the mere loss of revenue to an
affected carrier shall not be a basis for
finding that a prescription or
establishment is necessary to remedy or
prevent an act contrary to the
competitive standards of this section.

However, the Commission shall not
consider the product competition; and if

a railroad wishes to rely in any way on
geographic competition, it shall have the
burden of proving the existence of such
competition by clear and convincing
evidence. When & sought prescription of
a through route, through rate or
reciprocal switching is necessary to
remedy or prevenl an act contrary to the
competitive standards of this section,
the overall revenue inadequancy of the
defendant railroad(s) shall not be a
basis of denying the sought prescription.

(f) Effect of Commission
determinations or findings under the
standards sel forth here. Any
Commission determinations or findings
under the preceding paragraphs with
respect to compliance or non-
compliance with the standards of
paragraph (d) or paragraph (e)(3) of this
section shall not be given any res
judicata or collateral estoppel effect in
any litigation involving the same facts or
controversy arising under the antitrust
laws of the United States.

Alternative 2, RAM Proposed Rules:
§ 11323 Through route and through rate
cancellation regulations.

(&) Notification, justification and
standards for suspension. The ICC shall
suspend for investigation a proposed
cancellation of a joint rate and/or
through route if it determines:

(1) That such cancellation would
reduce effective railroad competition for
the affected traffic between the origin
and destination, or any portion of the
affected routes; or

(2) That the mileage between origin
and destination over the joinl rate or
route proposed to be cancelled or closed
is not more than the mileage between
the same origin and destination over the
joint rates and through routes that
would remain in effect after the
cancellation; or

(3) That the ratio of revenue to
variable cost for the cancelling railroad
under the affected joint rate and through
route is equal to or greater than the
lowest ratio over the cancelling
railroad's alternative joint or single line
routes oa the affected traffic between
the origin and destination involved; or

(4) That within ten days after receip!
of a request for such explanation and
justification that the cancelling railroad
failed to provide a full explanation and
justification for the cancellation as it
would apply to a rate or route utilized or
participated in by the requesting party.
including relevant mileage, revenue and
variable cost data adequate to compare
efficiency and profitability.

(b) Investigation of cancellations. In
an investigation of a cancellation of a
through route and/or joint rate, the
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Commission shall determine that the
cancellation is not consistent with the
public interest under 49 U.S.C. 10705 if it
finds that:

(1) The ratio of revenue to variable
cost for the cancelling railroad under the
affected joint rate and through route is
equal to or greater that the lowest ratio
over the cancelling railroad's remaining
alternative single or joint line routes on
the affected traffic between the origin
and destination involved; or

(2) That such cancellation would
reduce effective railroad competition for
the affected traffic between the origin
and destination, or any portion of the
affected routes. )

(c) Complaint proceeding regarding
cancellations. in a complaint proceeding
regarding a cancellation of a through
route and/or joint rate, the Commission
shall determine that the cancellation is
not consistent with the public interest
under 49 U.S.C. 10705 if it finds:

(1) That the ratio of revenue to
variable cost for the cancelling railroad
under the affected joint rate and through
route is equal to or greater than the
lowest ratio over the cancelling
‘railroad’s remaining alternative single or
joint line routes on the affected traffic
between the origin and destination
affected; or

(2) That such cancellation would
reduce effective railroad competition for
the affected traffic between the origin
and destination, or any portion of the
affected routes.

in a complaint proceeding, the
cancellation of a through route or joint
rate shall be presumed to violate the
public interest standard of section 10705
if the complainant demonstrates that the
route at issue is of reasonably
comparable or superior efficiency to any
competitive rail route in which the
cancelling carrier participates, and the
rates of the cancelling carrier will

reduce effective railroad competition for
the traffic at issue. The cancelling

carrier may rebut the presumption by a
showing that the cancellation or
subsequently applicable rates will not
reduce effective railroad competition for
the traffic at issue.

(d) Establishment of through routes
and joint rates. (1) Upon petition of an
interested party or on motion of the
Commission, a through route or joint
rate shall be prescribed if the
Commission determines:

() That the prescription or
establishment is necessary to remedy or
prevent an act or condition that is
contrary to the competition policies of
49 U.S.C. 101014, or that is otherwise
anticompetitive; or

(ii) That the ratio of revenue to
variable cost for any nonconcurring
railroad is no lower than the lowest
ratio over the alternative joint or single
line rail routes on the affected traffic
between the origin and destination:
affected. ,

(2) In making its determination, the —
Commission shall take into account all
relevant factors, including:

(i) Whether the prescription or
establishment is necessary to provide
effective railroad competition for the
affected traffic between the origin and
destination, or any portion of the
affected rates, and

(ii) The efficiency of the rail routes in
question, and

(iii) The comparison of the revenues
and variable costs of all involved
railroads over the alternative routes,

Except that product and geographic
compelition and revenue adequacy and
inadequacy shall not be considered.

(e) Prescription of reciprocal
switching and charges. Reciprocal
switching shall be prescribed by the
Commission upon an application filed
by a shipper or carrier who
demonstrates said switching is either
practicable and in the public interest or
necessary to provide competitive rail
service if the Commission determines:

(1) That a shipper has utilized or
would utilize such reciprocal switching
to meet a significant portion of its
current or future transportation needs;
or

{2) That the complaining carrier has
utilized or would utilize such reciprocal
switching for a significant amount of
traffic.

(3) Charges for reciprocal switching
established by the Commission shall not
exceed the fully allocated cost of
providing such service.

(4) Any establishment or prescription
under the terms of this paragraph will be
conducted and concluded by the
Commission on an expedited basis.

(5) The provisions of this paragraph
are inapplicable if the carrier physically
serving the industry is a Class III, Class
Il or Class I railroad having less than
two percent of the railroad industry
gross freight revenue.

(f) Prescription of terminal trackage
rights. Terminal trackage rights,
including main line tracks for a
reasonable distance outside of a
terminal shall be prescribed by the
Commission upon an application filed
by a carrier who demonstrates said
trackage rights are practicable and in
the public interest, unless the owning
carrier establishes that the granting of
an application would substantially

impair its ability to handle its own
business:

(1) The foregoing provision is
inapplicable if the owning carrier is a
Class III, Class Il or Class I railroad
having less than two percent of railroad
industry gross freight revenues.

(2) To accomplish the objectives of 49
U.S.C. 1103(a), charges for terminal
trackage rights established by the
Commission shall put the tenant in the
some position as the owning carrier.

(3) Any establishment or prescription
under the terms of this paragraph will be
conducted and concluded by the
Commission on an expedited basis.

[FR Doc. 85-7797 Filed 4-1-85; 8:45 am)
BILLING CODE 7035-01-M

[Docket No. 38904)
49 CFR Part 1207 and 1249

Elimination of Accounting and
Reporting Requirements for Motor
Carriers of Property; Extension of
Time to File Comments

AGENCY: Interstate Commerce
Commission.

ACTION: Extension of time to file
comments to notice of proposed
rulemaking.

SUMMARY: At 50 FR 720, February 21,
1985, the Commission proposed to
eliminate the uniform system of
accounts (49 CFR Part 1207) and revise
the periodic reporting requirements (49
CFR Part 1249) for Class I and Class Il
common and contract motor carriers of
property. In response to petitions, the
April 8, 1985 due date for comments set
by that notice is being extended for 180
days by this notice.

DATE: Comments must be received by
October 8, 1985,

ADDRESS: Send comments (original and
15 copies) to: Docket No. 38904, Office of
the Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423.

SUPPLEMENTARY INFORMATION: The
American Trucking Associations, Inc,
(ATA) and the Regular Common Carrier
Conference (RCCC), by joint petition on
behalf of their motor carrier members,
have requested that the time for filing
comments in this proceeding be
extended 180 days. The Household
Goods Carrier's Bureau, Inc. (HGCB), on
behalf of its members, has made a
similar request for a 90-day extension.
ATA and RCCC state that they need the
extension to provide adequate time to
assess the burdens and costs that the
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current, proposed. or alternate reporting  Endangered Species, Suite 500, 1000 species and their habitats. This

requirements will have on carriers.

The 180-day extension is warranted.
The additional time will give all
interested parties an opportunity to
provide informed comments on this
action while not unduly delaying the
Commission's consideration of the
proposal.

It is ordered: The date for filing
comments is extended to October 8,
1985.

By the Commission, Reese H. Taylor, Jr..
Chairman.

Dated: March 27, 1985,

James H. Bayne,

Secretary.

|FR Doc. 85-7795 Filed 4-1-85; 8:45 am|
BILLING CODE 7035-01-M

e -

DEPARTMENT OF THE INTERIOR
Fish and Wildiife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Notice of Findings on Four
Petitions, and of Review of One
Species

AGENCY: Fish and Wildlife Service,
Interior.

AcTION: Notice of petition findings and
review.

SUMMARY: The Service announces
findings that a petition to reclassify the
American alligator to threatened due to
similarity of appearance throughout
South Carolina has presented
substantia! information indicating that
such action may be warranted, that
petitions to add the spiny river snail and
desert tortoise to the List of Endangered
and Threatened Wildlife have also
presented substantial information, and
that a petition to list McKay's bunting
and the St. Matthew vole has not
presented substantial information. The
Service also announces a review of the
status of the alligator in South Carolina.

DATES: Relevant information or
comments may be submitted until
further notice.

ADDRESSES: Information, comments, or
questions should be submitted to the
Associate Director—Federal Assistance
(OES), U.S. Fish and Wildlife Service,
Washington, D.C. 20240. The petitions,
findings, supporting data, and comments
are available for public inspection, by
appointment, during normal business
hours at the Service's Office of

North Glebe Road. Arlinglon, Virginia.
FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr.. Chief, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington. D.C.
20240 (703/235-2771 or FTS 235-2771).
SUPPLEMENTARY INFORMATION: Section
4(b)(3)(A) of the Endangered Species
Act of 1973, as amended in 1982,
requires the Service to make a finding
on whether a petition to add a species to
the Lists of Endangered and Threatened
Wildlife and Plants, or to remove or
reclassify a species, presents substantial
scientific or commercial information
indicating that the petitioned action may
be warranted. To the maximum extent
practicable, such a finding is to be made
within 80 days of receipt of the petition,
and the finding is then to be promptly
published in the Federal Register. If the
finding is positive, the Service is also
required to promptly commence a
review of the status of the involved
species. Recently, the Service received
and made findings on the following four
petitions.

1. A petition from the South Carolina
Wildlife and Marine Resources
Department, dated July 27, 1984, and
received by the Service on August 15,
1984, requested reclassification of the
American alligator (Alligator
mississippiensis) to threatened due to
similarity of appearance througout the
State of South Carolina. At present, the
alligator is classified as endangered in
some parts of South Carolina and
threatened in other parts of the State.
The Service has made the finding that
this petition does present substantial
information indicating that the
requested action may be warranted.

2. A petition from the American
Malacological Union, dated August 13,
1984, and received by the Service on
August 22, 1884, requested
determination of either endangered or
threatened status for the spiny river
snail (fo fluvialis) of Tennessee and
Virginia. The Service has made the
finding that this petition does present
substantial information indicating that
the requested action may be warranted.

3. A petition from the National
Audubon Society, dated August 29, 1984,
and received by the Service on the same
day, requested determination of
endangered status for McKay's bunting
(Plectrophenax hyperboreus) and the St.
Matthew vole (Microtus abbreviatus
fisheri), both found on St. Matthew
Island, Alaska. The petition expressed
concern that prospective development
on the island could jeopardize these two

contention, however, is contradicted by
detailed additional information
available to the Service. Specifically, the
proposed development would effect, a1
most, only about five percent of the
island. The petition’s expressad fear tha
development would lead to an increase
in the number of predatory arctic foxes,
and to introduction of new. predators
and competitors, does nol appear valid,
based on experience on other arclic
islands and because of various controls
and prohibitions. The Service, therefore,
has made the finding that this petition
does not present substantial information
indicating that the requested action may
be warranted.

4. A petition submitted jointly by
Defenders of Wildlife, the National
Resources Defense Council, and the
Environmental Defense Fund, dated
September 11, 1984, and received by the
Service on September 14, 1984,
requested determination of endangered
status for the desert tortoise (Gopherus
agassizir) throughout its entire range in
Arizona, California, Nevada, and Utah
Currently, only the Beaver Dam Slope,
Utah, population of this species is
classified as endangered. The Service
has made the finding that this petition
does present substantial inforqation
indicating that the requested action may
be warranted.

As required in the case of a positive
finding, the Service hereby initiates a
review of the status of the American
alligator in South Carolina. Reviews of
the spiny river snail and desert tortoise
are already in progress, as those specics
were covered, respectively, by the
Service's Review of Invertebrate
Wildlife in the Federal Register of May
22,1984 (49 FR 21664-21675), and
Review of Vertebrate Wildlife in the
Federal Register of December 30, 1982
(47 FR 58454-58460),

Section 4(b)(3)(B) of the Ac! requires
that within 12 months of receipt of a
petition found to present substantial
information, & finding be made as to
whether the petitioned action is not
warranted, warranted, or warranted bu!
precluded by other listing activity. All
comments and information received in
response to the status reviews of the
spiny river snail, American alligator.
and desert tortoise will be considered in
making such findings regarding these
species.

The authors of this notice are Linda
M. Hurley and Ronald M. Nowak, Office
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Endangered Species, U.S. Fish and
e Service, Washington, D.C.
(703/235-1975 or FTS 235-1975).

Authority: Endangered Species Aot (18
1S.C. 1531 ¢ seq.; Pub. L. 93-208, 87 Stat.
¢ Pub. L. 94-358, 80 Stat, 911: Pub, L. 95-

i

s 02 Stat. 3751; Pub. L. 96~159, 83 Stat. 1225
L 47-304, 96 Stal. 1411).

List of Subjects in 50 CFR Part 17
Endangered and threatened wildlife,
sh, Marine mammals, Planis
[agriculture).
d: March 25, 1985,

1, Cralg Potler,
ant Secretary for Fish and Wildlife and

)

R Doc. 85-7626 Filed 4-1-85; 8:45 am)
BLUNG CODE £310-55-M
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
appfications and agency statements of
organization and functions are examples
of documents appearing In this section.

ADMINISTRATIVE CONFERENCE OF

THE UNITED STATES

Committee on Adjudication; Public
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), notice is
hereby given of a meeting of the
Committee on Adjudication of the
Administrative Conference of the United
States, to be held at 10:00 a.m., Tuesday,
April 9, 1985, at 2120 L Street, NW, Suite
500, Washington, D.C. Agenda: (1)
Further discussion of legislative
proposals to establish a unified corps of
administrative law judges; and (2)
implications of the recent Supreme
Court decision in Cleveland Board of
Education v. Loudermill. Contact:
Richard K. Berg, 202-254-7065.

Altendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
of the Administrative Conference at
least one day in advance. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting. Minutes of the meeting will be
available on request,

Richard K. Berg,

General Counsel.

March 28, 1985,

[FR Doc 85-7840 Filed 4-1-85: 8:45 a.m|
BILLING CODE €110-01-M

DEPARTMENT OF AGRICULTURE
Human Nutrition Information Service

Joint Nutrition Monitoring Evaluation
Committee Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act

(Pub. L. 92-463) announcement is made
of the following committee meeting:

Name: Joint Nutrition Monitoring
Evaluation Committee.

Date: April 29, 30, and May 1.

Place: Conference Room 561A, Federsl
Building, 6505 Belcrest Road, Hyaltsville, MD
20782

Time: 8:30 a.m. to 4:00 p.m.

Purpose; To evaluate the findings of the
Netionwide Food Consumption Survey
(NFCS), the National Health and Nutrition
Examination Survey (NHANES), and other
Federal nutrition monitoring efforts and
develop a report on the nutritional status of
the U.S. population.

Agenda: The agenda for the seventh
meeting will include the following items:
review text and charts completed to data and
plan future work.

The meeting is open to the public.
There is a limited amount of space
available for public attendance. Written
statemen!s or comments of concern to
the committee may be submitted to
Isabel D. Wolf, Administrator, Human
Nutrition Information Service, 6505
Belcrest Road, Room 360, Hyattsville,
MD 20782.

Done at Washington, DC, this 26th day of
March 1984,
Isabel D. Wolf,
Administrator.
[FR Doc. 85-7859 Filed 4-1-85; 8:45 am]
BILLING COOE 3410-KE-M

—_———

COMMISSION ON CIVIL RIGHTS

Arkansas Advisory Committee;
Agenda and Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Arkansas Advisory
Committee to the Commission will
convene at 10:00 a.m. and will end at
4:00 p.m, on April 23, 1985, at the
Riverfront Hilton Inn, 2 Riverfront Place,
the Barring Crossing Room, North Little
Rock, Arkansas. The purpose of the
meeting is to discuss planning and
programming, fair housing,
desegregation of colleges and
universities, and affirmative action in
slate government.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Advisory Committee Chairperson
Marcia Mclvor or Richard Avena in the
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Southwestern Regional Office (512) 220
5570.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 26, 1953
Bert Silver,

Assistant Staff Director for Regional
Progroms,

[FR Doc. 85-7844 Filed 4-1-85; 8:45 am|
BILLING CODE 6335-01-M

Colorado Advisory Committee;
Agenda for Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S, Commission on Civil Rights,
that a meeting of the Colorado Advisory
Committee to the Commission will
convene at 9:00 a.m. and will end at
12:00 noon, on April 20, 1685, at the
Executive Tower Building, 1405 Curtis
Street, Denver, Colorado. The purpose of
the meeting is to hold a mini-forum to
gather information on the civil rights
enforcement effort in the State.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Advisory Committee Chairperson
Minoru Yasui or William Muldrow of
the Rocky Mountain Regional Office at
(303) 844-2211.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 28, 1565
Bert Silver,

Assistant Staff Director for Regional
Programs.

[FR Doc. 85-7845 Filed 4-1-85; 8:45 am)
BILLING CODE 6335-01-M

Kentucky Advisory Committee;
Agenda and Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights.
that a meeting of the Kentucky Advisory
Committee to the Commission will
convene at 1:00 p.m. and will end at 400
p.m., on April 28, 1885, at the Hyatt
Regency Lexington 400 West Vine
Street, The Board Room Lexington,
Kentucky. The purpose of the meeting is
to meet with city/county housing
officials and representatives from local
civil and human rights organizations.
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persons desiring additional
information, or planning a presentation
10 the Committee, should contact
Advisory Committee Chairperson Paul
Oberst or Bobby Doctor of the Southern
R(*gmniil Office at (404) 221-4391.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 286, 1985.
Bert Silver,

Assistant Staff Director for Regional
Progroms.

[FR Doc. 85-7843 Filed 4-1-85; 8:45 am]
BLUNG CODE 6335-01-M

Montana Advisory Committee; Agenda
and Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that 8 meeting of the Montana Advisory
Committee to the Commission will
convene at 10:00 a.m. and will end at
12:30 p.m., on April 27, 1985, at the
Northern Hotel, Broadway at 1st
Avenue, North, Billings, Montana. The
purpose of the meeling is to brief the
Committee on Native American civil
rights concerns in the State, review the
Montana Jail project and discuss the
jurisdiction of the U.S. Commission on
Civil Rights.

Persons desiring additional
information, or planning a presentation
lo the Committee, should contact
Advisory Committee Chairperson
Angela Russell or William Muldrow of
the Rocky Mountain Regional Office at
(303) 844-2211.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated st Washington, D.C.. March 26, 1685,
Bert Sllver,

.ili\‘lsr.'anl Staff Director for Regional
rograms,

|FR Doc. 85-7842 Filed 4-1-85; 8:45 am]
BLLING CODE 8335-01-M

South Dakota Advisory Committee;
Agenda for Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S, Commission on Civil Rights,
'hat a meeting of the South Dakota
Advisory Committee to the Commission
:ﬁul convene at 9:00 a.m. and will end at
100 p.m. on April 19, 1985, at the
Travelodge Motel, 125 Main Street,

Rapid City, South Dakota. The purpose
of the meeting is to hold a community
F"ii"m to collect information on
illirmative action for minority
businesses in the State,

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Advisory Committee Chairperson Rae
Johnson, or William Muldrow of the
Rocky Mountain Regional Office at (303)
B844-2211.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 26, 1985.
Bert Sllvel'.

Assistant Staff Director for Regional
Programs.

[FR Doc. 85-7841 Filed 4-1-85; 8:45 am)
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 290)

Resoclution and Order Approving the
Application of the City of Baltimore for
a Speclal-Purpose Subzone at
Sparrows Point, MD, Within the
Baltimore Customs Port of Entry

Proceedings of the Foreign-Trade
Zones Board, Washington, D.C.

Resolution and Order

Pursuant to the authority granted in
the Foreign-Trade Zones Act of June 18,
1934, as amended (19 USC 81a-81u), the
Foreign-Trade Zones Board has adopted
the following Resolution and Order:

The , having considered the
matter, hereby orders:

After consideration of the application of
the City of Baitimore, Maryland, grantee of
Foreign-Trade Zone 74, filed with the Foreign-
Trade Zones Board (the Board) on June 18,
1984, requesting special-purpose subzone
status for the shipyard of Bethlehem Steel
Corporation at Sparrows Point, Maryland,
within the Baltimore Customs port of entry,
the Board, finding that the requirements of
the Foreign-Trade Zones Act. as amended,
and the Board's regulations would be
satisfied, and that the proposal would be in
the public interest, if approval is subject to
certain conditions, approves the application
subject to the following conditions: (1) any
steel plate, angles, shapes, channels, rolied
sheet stock, bars, pipes and tubes, classified
under Schedule 6, Part 2, Subp, B, TSUS, and
not incorported Into merchandise otherwise
classified, and which is used in
manufacturing shall be subject to Customs
duties in accordance with applicable law, if
the same item Is then being produced by a
domestic steel mill; and (2) in addition to the
annual report, Bethlehem shall advise the
Board's Executive Secretary as to significant
new contracts, other than for the TAKX
project, with appropriate information
concerning foreign purchises otherwise
dutiable, so that the Board may consider
whether any foreign dutiable items are being

imported for manufacturing in the subzone
primarily because of subzone status and
whether the Board should consider requiring
Customs duties to be paid on such items.

The Secretary of Commerce, as Chairman
and Executive Officer of the Board, Is hereby
authorized to issue a grant of authority and
appropriate Board Order.

Grant of Authority to Establish a
Foreign-Trade Subzone at Sparrows
Point, Maryland, Within the Baltimore
Customs Pert of Entry

Whereas, by an Act of Congress
approved June 18, 1934, an Act, "To
provide for the establishment, operation,
and maintenance of foreign-trade zones
in ports of entry of the United States, to
expedite and encourage foreign 3
commerce, and for other purposes”, as
amended (19 U.S.C. 81a-81u) (the Act),
the Foreign-Trade Zones Board (the
Board) is authorized and empowered to
grant to corporations the privilege of
establishing, operating, and maintaining
foreign-Trade zones in or adjacent to
ports of entry under the jurisdiction of
the United States;

Whereas, the Board's regulations (15
CFR 400.304) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and where a significant public benefit
will result;

Whereas, the City of Baltimore,
Maryland, grantee of Foreign-Trade
Zone No. 74, has made application (filed
June 18, 1984, Docket No. 33-84, 49 FR
26770) in due and propér form to the
Board for authority to establish a
special-purpose subzone at Bethlehem
Steel Corporation's shipyard at
Sparrows Point, Maryland, within the
Baltimore Customs port of entry;

Whereas, notice of said application
has been given and published, and full
opportunity has been afforded all
interested parties to be heard; and,

Whereas, the Board has found that the
requirements of the Act and the Board's
regulations would be satisfied if
approval is given subject to the
conditions stated in the resolution;

Now, therefore, in accordance with
the application filed June 18, 1984, the
Board hereby authorizes the
establishment of a subzone at
Bethlehem's Sparrows Point Shipyard,
designated on the records of the Board
as Foreign-Trade Subzone No. 74A at
the location mentioned above and more
particularly described on the maps and
drawings accompanying the application,
sald grant of authority being subject to
the provisions and restrictions of the
Act and the Regulations, and those
stated in the resolution accompanying
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this action, and also to the following
express conditions and limitations:

Activation of the subzone shall be
commenced within a reasonable time
from the date of issuance of the grant,
and prior therelo, any necessary permits
shall be obtained from Federal, State,
and municipal authorities.

Officers and employees of the United
States shall have free and unrestricted
access to and throughout the foreign-
trade subzone in the performance of
their official duties.

The grant shall not be construed to
relieve respansible parties from liability
for injury or damage to the person or
property of others occasioned by the
construction, operation, or maintenance
of said subzone, and in no event shall
the United States be liable therefor.

The grant is further subject to
settlement locally by the District
Director of Customs and District Army
Engineer with the Grantee regarding
compliance with their respective
requirements for the protection of the
revenue of the United States and the
installation of suitable facilities.

In witness whereof, the Foreign-Trade
Zones Board has caused its name to be
signed and its seal to be affixed hereto
by its Chairman and Executive Officer
at Washington, D.C. this 14th day of
March 1985 pursuant to Order of the
Board.

Foreign-Trade Zones Board.

William T. Archey,

Assistant Secretary of Commerce for Trode
Admimistration, Chairman, Committee of
Alternates.

Altest:

John J. Da Ponte, |r.,

Executive Secretary.

|FR Doc. 85-7788 Filed 4-1-85; 8:45 sm]
BILLING CODE 3910-DS-M

International Trade Administration
[C-201-407)

Termination of Countervailing Duty
Investigations; Welded Carbon Steel
Pipe and Tube Products From Mexico

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice,

SUMMARY: On March 19, 1985, the three
subcommittees of the Committee on Pipe
and Tube Imports withdrew their
countervailing duty petition, filed on
October 25, 1984, on welded carben
steel pipe and tube products from
Mexico. Based on the withdrawal, we
are terminating the countervailing duty
investigations.

EFFECTIVE DATE: April 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Steven Morrison, Office of
Investigations, Import Administration,
International Trade Administration,
United States Department of Commerce,
14th Street and Constitution Avenue
NW., Washington, DC 20230; telephone:
(202} 377-3003.

SUPPLEMENTARY INFORMATION:
Case History

On October 25, 1984, we received a
petition filed by the Committee on Pipe
and Tube Imports (CPTI) on behalf of
the U.S. welded carbon steel pipe and
tube products industry. In compliance
with the filing requirements of § 355.26
of the Commerce Regulations (18 CFR
355.28), the petition alleged that
producers, manufacturers, or exporters
in Mexico receive, directly or indirectly,
bounties or grants within the meaning of
section 303 of the Tariff Act of 1930, as
amended (the "Act™). On November 7,
1984, CPTI submitted a letter amending
the petition to establish separate
subcommittees of CPTI to be the
petitioners for the three distinct groups
of pipe and tube subject to these
investigations.

We found that the petition contained
sufficient grounds upon which to initiate
countervailing duty investigations and,
on November 14, 1984, we initiated these
investigations (49 FR 46182),

Since Mexico is not a “‘country under
the Agreement" within the meaning of
section 701(b) of the Act and the
merchandise being investigated is
dutiable, sections 303(a)(1) and (b) of the
Act apply to these investigations.
Accordingly, the domestic industry is
not required to allege that, and the U.S.
International Trade Commission is not
required to determine whether, imports
of these products cause or threaten
material injury to a U.S. industry.

We sent questionnaires to the
government of Mexico and the
producers of the subject merchandise on
November 21, 1984. The responses to our
questionnaires were received on
January 2, 1985. On January 18, 1885, we
preliminary determined that the
respondents were receiving bounties or
grants and published an appropriate
notice (50 FR 4555).

We conducted a verification in
Mexico between February 11 and
February 22, at government and
respondent company offices and
examined government and company
records. At the request of the Sidermex
companies, we held a hearing on March
6, 1985. Post-hearing briefs were filed
March 13, 1085.

The final determinations in these
investigations would have been due on
April 3,1985. On February 27, 1985, (he
government of Mexico agreed to a steq|
trade arrangement with the United
States Government which limits the
volume of U.S. imports of the subject
merchandise. On March 19, 1985, we
received a letter from counsel for the
petitioners withdrawing their petition,

Scope of the Investigations

The products covered by these
investigations fall into three major
groups:

(1) Certain small diameter, circular,
welded carbon steel line pipe. Small
diameter circular welded carbon steel
pipe and tube with an outside diameter
of 0.375 inch or more but nol over 16
inches in outside diameter and with a
wall thickness of not less than .065 inch
are currently classifed in the Tariff
Schedules of the United States,
Annotated [TSUSA) under items
610.3208 and 610.3209. These products
are produced to various API
specifications for line pipe, most notably
API-5L or API-5X.

(2) Certain light-walled, rectangular,
welded carbon steel pipe and tube.
Rectangular (including square) welded
carbon steel pipe and tube having a wall
thickness of less than 0.156 inch are
currently classified under TSUSA item
610.4928. This product, commonly
referred to in the industry as mechanics!
or structural tubing, is generally
produced to ASTM specifications A-500
or A-513.

(3) Certain small diameter, circular,
welded carbon steel pipe and tube.
Small diameter circular welded carbon
steel pipe and tube, with an outside
diameter of .375 inch or more but not
over 16 inches, of any wall thickness are
currently classified under TSUSA item
numbers 610.3231, 610.3234, 610.3241,
610.3242, 610.3243, 610.3252, 610.3254,
610.3256, 610.3258 and 610.4925, These
products, commonly referred to in the
industry as standard pipe or structural
tubing, are produced to various ASTM
specifications, most notably A-120 and
A-135. Products used in the drilling of
oil or gas and classified in these TSUSA
numbers are not included in the scope of
these ivestigations.

Withdrawal of Petition

On March 19, 1985, petitioners notified
us that they were withdrawing their
petition, and requested that these
investigations be terminated. Under
section 704(a) of the Act (19 US.C.
1671c{a)), upon withdrawal of a petition.
the administering authority may
terminate investigations after giving
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motice to all parties to the investigations,
We have notified all parties to the
mvestigations of petitioners' withdrawal
and our intention to terminate, We have
sssessed the public interest factors set
out in section 704{a)(2) of the Act and
consulted with potentially affected
producers, workers, and consuming
interests, On the basis of our
assessment of the public interest factors
and our consultations with affected
interests, we have determined that
termination would be in the public
interesk.

For these reasons, we are terminating
our investigations of welded carbon
steel pipe and tube products from
Mexico.
Alan F. Holmer,
Deputy Assistant Secretary for Import
Administration.
March 27, 1985.
{FR Doc. 85-78486 Filed §4-1-85; 8:45 am]
BLLING CODE 3510-25-M

Applications for Duty-Free Entry of
Scientific Instruments, University of
llinois et al.

Pursuant to section 8(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-851; 80 Stat. 897; 15 CFR Part 301),
we invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
Subsections 301.5{a) (3) and (4) of the
regulations and be filed within 20 days
with the Statutory Import Programs
Staff, U.S, Department of Commerce,
Washington, D.C. 20230. Applications
may be examined between 8:30 A.M.
and 5:00 P.M. in Room 1523, U.S.
?E‘pd.’lmcnl of Commerce, 14th and
sonstitution Avenue, .. Washington,
o S o

Docket No. 84-321R. Applicant:
University of lllinois/Urbana-
Champaign Campus, Urbana, IL 61801.
Instrument: Pulsed Dye Laser, Model FL
2002E. Original notice of this
resubmitted application was published
llr:\if;o Federal Register of October 24,

 Docket No. 85-109. Applicant:
l.'n!\'ersily of Alabama in Birmingham,
University Station, Birmingham, AL
35204. Instrument: Two
Electrophysiological Data Interfaces,
Model EDI 84. Manufacturer: Institut de
Genie Biomedical, Canada. Intended
uqre: Studies of the effects of myocardial
iniarction, ischemia, pacing, and drug
inleractions on the cardiac conductive

system to gain grealter insight into the
mechanisms and treatment of cardiac
arrhythmias in the canine model.
Application received by Commissioner
of Customs: March 11, 1985. ’

Docket No. 85-110. Applicant: Tulane
University School of Medicine, 1430
Tulane Avenue, New Orleans, LA 70112,
Instrument: Electron Microscope, Model
JEM-100CXII with Accessories.
Manufacturer: JEOL, Co., Ltd., Japan.
Intended use: Scanning and
transmission microscopy in the
following projects:

1. Mechanical conformation of the *
internal structure of the carotid sinus.

2. Mechanism of release of
catecholamines from adreno-medullary
and carotid body cells. ,

3. Immunocytochemical studies of the
neurons of the brain stem.

4. Surface characteristics of exfoliated
transitional cell.

5. Microscopic studies of the mucosa
of the small bowel.

6. Analysis of development of cortical
neurons.

7. The instrument will be used to train
graudate students and postdoctoral
fellows in the fundamentals of
ultramicroscopy.

Application received by
Commissioner of Customs: March 11,
1985.

Docket No, 85-111. Applicant:
University of Maryland, School of
Medicine, 855 West Baltimore Street,
Baltimore, MD 21201, Instrument:
Electron Microscope, Model JEM-
1200EX with Accessories. Manfuacturer:
JEOL, Ltd., Japan. Intended use: study of
the composition and structure of
experimental animal biopsy specimens
and body fuids. The experiments to be
conducted will include:

(i) Examination of neuromuscular
juctions from animals exposed to
insecticide-type poisons. Sodium and
calcium accumulations are expected.

(ii) Study of stimulated electric organ
nerve terminals; the accumulation of
calcium by synaptic vesicles will be
studies. e

(iii) Study of nerve terminals in the
mammalian brain after seizures: the
distribution of sodium and calcium is of
interest.

{iv) Study of calcium movements
during the various phases of insulin
secretion from Islet of Langerhans beta
cells.

The instrument will also be used in
the training of graduate students and
postdoctoral fellows requiring fine
structural and analytical techniques in
their resarch investigations.

Application received by g

Commissioner of Customs: March 11,
1985.

Docket No. 85-112. Applicant:
Massachusetts Institute of Technology,
77 Massachusetts Avenue, Cambridge,
MA 02139, Instrument: Scanning
Electron Microscope, Model Steroscan
253-G60PL/250Mk3 with Accessories.
Manufacturer: Cambridge Instruments,
Ingc., United Kingdom. Intended use:
Studies of advanced metals, advanced
ceramics, and advanced polymeric
materials including composite materials.
The experiments will be conducted on
the following:

1. The structure and properties of
ultra-fine grain RS microcrystalline
alloys prepared by crystallization from
the glassy state.

2. Structure and properties of lithium
alloyed 2024 and Al-Mg-Li typed
aluminum alloys prepared from rapidly
solidified particles.

3. Multiple phase strengthening of
R.S.P.M. based superalloys using I,
oxides and carbides.

4. The structure and properties of *
RSX7091 Alloy prepared as hot extruded
bar.

5. High strength hot, high temperature,
high thermo-conductivity copper-base
alloys: Ingot and RS alloys.

6. High temperature creep crack
growth in four nickel based super alloys.

7. Mechanisms of iodine stress
corrosion cracking of zircaloy.

8. Fatigue behavior of rail steels.

9. Microstructure of high temperature
oxide and sulfide scales.

10. Fiber reinforced epoxies.

11. Nickel sulfide stones in glass.

12. Design of artifical skin.

13. Experimental treatment of burn
victims in field hospitals.

The instrument will also be used for
training in the use of scanning electron
microscopy., Application received by
Commissioner of Customs: March 11,
1985.

Docket No. 85-113. Applicant: Rutgers
Medical School, Department of
Pathology, P.O. Box 101, Piscataway, N|
08854. Instrument: Electron Microscope,
Model EM 4207 with Accessofies.
Manufacturer: Philips
Gloeilampenfabrieken, The Netherlands.
Intended use: The instrument is
intended to be used in conducting the
following research projects:

(1) Structure of the Chick Corneal
Basement Membrane.

(2) Corenal Fibroblasts and
Morphogenesis of an Orthogonal
Collagenous Stroma.

(3) STEM and X-ray Diffraction
Analysis of Collagen Fibrils,

(4) SLS-Crystallite Structure and Fibril
Patterns.
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(5) Binding of Zinc lons to the
Basement Membrane of the Mulletian
Duct.

{6) Glomerular Hermodynamics and
Serial Section Reconstructions.

(7) Ultrastructural Studies of Genilo-
Urinary, Renal and Matrix Pathology.

(8) Immunoelectron Microscopic
Localization of Adenovirus Early
Proteins in Transformed Cells.

Application received by
Commissioner of Customs: March 11,
1985,

(Catalog of Federal Domestic Assistance
Program No. 11105, importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

/lct;'n,b,- Director, Statulory Import Programs
Staff.

[FR Doc. 85-7784 Piled 3-1-85; 8:45 am|]
BILLING CODE 3810-D5-M

Consolidated Decision on Applications
for Duty-Free Entry of Scientific
Articles;

In the Notice of Consolidated Decision
appearing at page 11747 of the Federal
Register of March 25, 1985, the following
docket should be deleted:

Docket No. 84-268. Applicant:
National Institute of Mental Health
Washington, D.C. 20032. Instrument:
Electron Microscope, Model EM 10CA
and Accessories. Date of Denlal Without
Prejudice to Resubmission: October 22,
1984.

[Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materinls)

Frank W. Creel,

:;‘d.";w Director, Statutory Import Progroms
Sall

[FR Dac. 85-7781 Filed 4-1-85; 8:45 am]
BILLING CODE 3510-05-%

Decision for Duty-Free Entry of
Scientific Instrument; Correction;
Moncrief Radiation Center

In FR Doc. 85-6951 appearing at page
11747 in the Federal Register of March
25, 1985, Docket Naumber 83-232, the
second and third sentences under
Reasons are to be corrected to read:

In order to make the determination of
scientific equivalency, it is clear that
some scientific use for the foreign
article, whether educational or research,
must be intended. Although the foreign
article falls within the tariff items
eligible for duty-free consideration, its
purpose is to plan the treatment of
patients undergoing radio-therapy
thereby achieving savings in eguipment
cost and personnel

(Catalog of Federal Domestic Assistance
Program No. 11.105, Impartation of Duty-Fres
Educational and Scientific Materinls)

Frank W. Creel,

Acling Director, Statutory laport Programs
Staff.

|FR Doc. 85-7782 Filed 4-1-85; 8:45 am|
BILLING CODE 3510-D5-M

Decision on Application for Duty-Free
Entry of Sclentific instrument; San
Diego State University Foundation

This decision is made pursuant to
section 8{c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1906 (Pub. L. 85-651,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW,, Washington,
D.C.

Docket No. 82-00286R. Applicant: San
Diego State University Foundation, San
Diego, CA 92182-1900. Instrument:
Excimer Laser, Model TE-861S and
Accessories. Manufacturer: Lumonics,
Inc., Canada. Intended Use: See notice
at 47 FR 39546,

Comments: None received.

Decision: Denied. Instruments of
equivalent scientific value to the foreign
instrument, for such purposes as it is
intended to be used, are being
manufactured in the United States.

Reasons: This application is a
resubmission of Docket No. 82-00286,
which was denied without prejudice to
resubmission (DWOP). In the DWQOP,
we asked the applicant to provide a
clear comparison with damestic
instruments (Models 800 and 801XR)
available from Tachisto Incorporated
becanse the applicant had compared the
foreign article with a Tachisto model
discentinued prior to the date of
purchase [April 5, 1982) of the foreign
instrument. In the resubmission the
applicant asserts that the Tachisto
literature describing performance
specifications for models 800XR and
801XR did not specify operation with
flourine gas (Fs) at a wavelength of 157
nanometers and, therefore, that those
modes do not satisfy research
requirements for lasing capabilities with
F:. The National Bureau of Standards
{NBS) in its November 16, 1982,
memorandum accompanying the DWOP,
however, specifically stated that both
domestic instruments were capable of
operation with Fa.

In its April 21, 1983, memeorandum
addressing the resubmission, NBS points
out that the Tachisto literature provided
the applicant, although it does not

specifically refer to F, Fzand N, (lourine
and nitrogen gases), "does imply
operation on these laser gases.”

We agree with NBS that charts and
diagrams in the Tachisto literature
clearly indicate operation on F. The
literature also presents a table which
provides guarantge specifications for
laser operation with each of four
commonly used lasing (gas) media.
Although lourine is not included in this
table, a figure in the brochure clearly
shows the relative output energies of
Tachisto instruments using fluorine and
nitrogen as well as the four gases
mentioned in the table. The applicant
may have overlooked this information,
but we agree with NBS that there is “no
reason o believe that Tachisto would
not have responded wilh a quotation
and specifications to a specific need for
an instrument capable of operaton on F;
gas.” The law requires a finding only
that an “instrumen! or apparatus of
equivalent scientific value . . . is being
manufactured in the United States,” not
that there be an active United States
bidder. 19 U.S.C. 1202, Schedule 8, Part
4. headnote 6.

In order to clarify these matters, we
asked the applicant to provide a copy of
the letter sent tachisto dated January 18,
1983. The applicant’s letter was a
general inquiry rather than & request for
specific information on an operating
characteristic needed for research
requirements {such as operation on F;).
Such detailed information would be
required, of course, 1o make a
meaningful comparison of the domestic
instruments with the foreign instrument.

NBS also advises that both the foreign
and domestic instrumen!s satsify the
specification claimed pertinent and that
the overall operating performance of the
referenced instruments is comparable
We also note that the applicant has
failed satisfactorily to address the
request of the DWOP.

Subsection 301.5{cd})(3) of the
regulations states that “The burden of
proofl shall be on the applicant to
demonstrate that no instrument of
equivalent scientific value for the
purposes for which the foreing
instrument is to be used is being
manufactured in the United States” and
Subsection 301.5[¢)(8) states that “In the
event an applicant fails to address the
noted deficiencies in the response to the
DWOP, the Director may deny the
application.”

For all the foregoing reasons, we deay
the application.
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(Catalog of Federal Domestic Assistance
Program No, 11105, Importation of Duty-Free
Fdocational and Scientific Mnterinis)

frank W, Creel,

Acting Director, Statutory Import Programs
Stoff.

{FR Doc. 85~7783 Filed 4-1-85; B35 am]
BLLUNG CODE 3510-DS-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishing an Import Limit for
Certain Cotton Textile Products’
Produced or Manufactured in
Indonesia

March 27, 1985,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in B.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on April 1, 1985,
For further information contact James
Nader, International Trade Specialist
(202) 3774212,

Background

On January 31, 1885, pursuant to the
Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of October 13
und November 9, 1882, as amended,
between the Governments of the United
States and the Republic of Indonesia, a
CITA directive was published in the
Federal Register (50 FR 4568), which
established an import restraint limit for
men's and boys' cotton knit shirts in
Category 338, produced or manufactured
in Indonesia and exported during the
ninety-day period which began on
December 31, 1984 and extended
through March 31, 1985. The notice also
stated that the Government of the
Republic of Indonesia is obligated under
the bilateral agreement, if no mutually
satislactory solution is reached on a
level for this category during
consultations, to limit its exports dus
the prorated twelve-month period whi
began on December 31, 1984 and
;ztcnds through June 30, 1985 10 110,562

Zen.,

The notice also stated that
merchandise in the category which is in
excess of the ninety-day limit, if it is
éllowed to enter, may be charged to the
i'mit established for the prorated
twelve-month period.

_ The United States Government has
cecided, inasmuch as no mutually
satisfactory solution has been agreed
concerning this category, to control
\mports at the prorated twelve-month
imit. The limit may be adjusted to

include prorated swing and
carryforward.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622), July
16, 1984 (40 FR 28754), November 9, 1984
(49 FR 44782), and in Statistical
Headnote 5, Schedule 3 of the TARIFF
SCHEDULES OF THE UNITED STATES
ANNOTATED [1985).

Walter C. Lenshan,

Chairman, Committee for the Implementation
of Textile Agreemonts,

March 27, 1985.

Committee for the Implementation of Textile
Agreements

-

Commissioner of Customs,
Department of the Treasury, Woshington,
D.C

Dear Mr, Commissioner; Under the terms of
section 204 of the Agricultural Act of 1856, as
amended {7 U.S,C. 1854): pursuan! to the
Bilateral Cotton, Wool and Man-made Fiber
Textile Agreement of October 13 and
November 9, 1982, as amended, between the
Governments of the United States and the
Republic of Indonesia; and in accordunce
with the provisions of Executive Order 11651
of March 3, 1872, as amended, you are
directed to prohibit, effective on April 1, 1985,
entry into the United States for consumption
and withdrawal from warehouse for
consumption of cotton textile products in
Categories 338, produced or manufactured in
Indonesia and exported during the period
which began on December 31, 1964 and
extends through June 30, 1985 in excess of
110,562 dozen.’

Textile products in Categories 338, which
have been exported to the United States
during the ninety-day period which began on
December 51, 1884 shall be subject to this
directive,

A description of the textile categories in
terms of T.S.U.S.A. numbers was published in
the Federal Registor on December 13, 1962 (47
FR 55708), as amended on April 7, 1983 (48 FR
15175), May 3, 1983 {48 FR 18924), December
14, 1963 (48 FR 55607, December 30, 1983 (48
FR 57564), April 4. 1984 (49 FR 13397}, June 29,
1604 (49 FR 26622), july 16, 1984 (49 FR 28754),
November 8, 1984 (40 FR 44782), and in
Statistical Headnole 5, Schedule 3 of the
Tariff Schedules of the United States
Annotated (1985).

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile has determined that this
action falls within the foreign affairs

' The limit has oot been adjunted 10 reflect any
imports exported after Decomber 30, 1984,

exception 10 the rulemaking provisions of 5
US.C 553

Sincerely,
Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 85-7735 Filed 4-1-85; 8:45 am]
BILLING CODE 2510-DR-M

CONSUMER PRODUCT SAFETY
COMMISSION

Interagency Committee on Cigarette
and Little Cigar Fire Safety; Technical
Study Group Meeting

AGENCY: Interagency Committee on
Cigarette and Little Cigar Fire Safety,
CPSC.

AcTion: Notice of Meeting.

SuMMARY: The Technical Study Group
on Cigarette and Little Cigar Fire Safety
will meet on April 15 and 18, 1985, in
Washington, D.C. The purpose of this
meeting is to discuss recommendations
for screening tests of commercially
available cigarettes, and a proposal for
testing of experimental cigarettes by the
National Bureau of Standards.

DATE: The meeting will be from 9:30 a.m.
through 5:00 p.m. on April 15, 1985; will
resume al 9:00 a.m. on April 16, 1985,
and will conclude that day.

ADDRESS: The meeting will be in Room
5051, HHS North Building, 330
Independence Avenue, SW.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Colin B. Church, Office of Program
Management, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 492-6554.

SUPPLEMENTARY INFORMATION: The
Cigarette Safety Act of 1884 [Pub. L. 88~
587; 88 Stal. 2925, October 30, 1984)
created the Technical Study Group on
Cigarette and Little Cigar Fire Safety to
prepare a final technical report to
Congress within 30 months concerning
the technical and commercial feasibility,
economic impact, and other
consequences of developing cigarettes
and little cigars with minimum
propensity to ignite upholstered
furniture and mattresses.

The Technical Study Group will meet
on April 15-18, 1985, to discuss the
following topics:

Recommendations for screening lests
of commercially available cigarettes;

A proposal for testing of experimental
cigarettes by the National Bureau of
Standards.

The meeting will be open to
observation by members of the public,
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but only members of the Technical
Study Group may participate in the
discussion.

Dated: March 27, 1985.
Colin B, Church,
Federal Employee Designated by the
Interagency Committee on Cigarette and
Little Cigar Fire Safety.
[FR Doc. 85-7810 Filed 4-1-85; 8:45 am)
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Pub. L. 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
May 7, 1885, Tuesday, May 14, 1985;
Tuesday, May 21, 1985 and Tuesday,
May 28, 1985 at 10:00 a.m. in Room
1E801, The Pentagon, Washington, D.C.

The Committee's primary
responsibility is to consider and submit
recommendations to the Assistant
Secrelary of Defense (Manpower,
Installations and Logistics) concerning
all matters involved in the development
and authorization of wage schedules for
federal prevailing rate employees
pursuant to Pub. L. 92-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Pub, L. 92-463, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b." Two of the matters so
listed are those “related solely to the
internal personnel rules and practices of
an aency,” (5 U.S.C. 552b.(c)(2)), and
those involving “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” (5 U.S.C. 552b.(c)(4)).

Accordin¥ly. the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy & Requirements) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related lo the internal rules and
practices of the Department of Defense
(5 U.S.C. 552b.(c){2)), and the detailed
wage data considered by the Committee
during its meetings have been obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b(c)(4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee's attention.

Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, Room 3D264, The
Pentagon, Washington, D.C. 20301.
Patricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense.

March 28, 1985,

[FR Doc. 85-7867 Filed 4-1-85; 8:45 am|
BILLING CODE 3010-01-8

— — -

DEPARTMENT OF EDUCATION
Meeting on Educational Research
Priorities

AGENCY: Office of the Secretary of
Education.

AcTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Secretary of Education will conduct
a meeting on educational research
priorities. This notice announces the
date, time, and place for the meeting. It
also notifies the general public of their
oppertunity to attend.

DATE: April 17, 1965 at 9,30 a.m.
ADDRESS: The Secretary’s Conference
Room, Room 4003, 400 Maryland Avenue
SW.,, Washington, D.C. 20202.

FOR FURTHER INFORMATION CONTACT:
Thomas R. Ascik, NIE Senior Associate,
Room 815K, National Institute of
Education, 1200 19th Street NW.,
Washington, D.C. 20208, Telephone:
(202) 254-6070.

SUPPLEMENTARY INFORMATION: The
Secretary of Education has invited a
small number of distinguished scholars
to meel informally for the purpose of
exchanging information and views on
current and future educational research
priorities of the Department of
Education. The meeting will include a
discussion of the following questions:

—In what areas does the application of
knowledge and insights that research
can reasonably be expected to
produce hold greatest promise for
improving the quality of American
education?

—How satisfactorily do the research
activities currently underway at the
Department of Education, and those
planned for the future, match the
priorities suggested by the anwer to
the prior question?

~—In particular, were the appropriate
priorities reflected in guidance that
the National Institute of Education

(NIE) supplied in October, 1984 to
prospective applicants for educationg
research and development center
grants? It should be noted that no
changes will be made in the eleven
“missions” previously identified by
NIE, but the Secretary may wish to
supply additional guidance to
prospective applicants on more
specific “research areas.” Any
additional guidance will be published
in the Federal Register by May 15,
1985.

This meeting is open to the public.
Written comments are invited and may
be mailed to Thomas Ascik at his
address provided above or hand
delivered to Mr. Ascik at the meeting,

Dated: March 29, 1985,
William J. Bennett,
Secretary of Education.
[FR Doc. 85-7957 Filed 4-1-85; 9:31 am|
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

National Petroleum Council Refinery
Capability Task Group; Meeting

Notice is hereby given that the
Refinery Capability Task Group will
meet in April 1985. The National
Petroleum Council was established to
provide advice, information, and
recommendations to the Secretary of
Energy on matters relating to oil and
natural gas or the oil and natural gas
industries. The Refinery Capability Task
Group will address previous Council
refining studies and evaluate future
refinery operations and their impact on
petroleum markets. Its analysis and
findings will be based on information
and data to be gathered by the various
task groups.

The Refinery Capability Task Group
will hold its fourth meeting on Monday,
April 15, 1985, starting at 8:00 a.m., in the
Conference Room of the National
Petroleum Council, 1625 K Street, NW.,
Washington, D.C.

The tentative agenda for the Refinery
Capability Task Group meeting follows

1. Opening remarks by Chairman and
Government Cochairman.

2. Review the work of the Task Group

3. Discuss any other matters pertinen!
to the overall assignment from the
Secretary of Energy.

The meeting is open to the public. The
Chairman of &e Refinery Capability
Task Group is empowered to conduct
the meeting in a fashion that will, in his
judgment, facilitate the orderly cond_uc2
of business. Any member of the pubilc
who wishes to file a wrilten statement
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with the Refinery Capability Task Group
will be permitted to do so, either before
gralter the meeting. Members of the
public who wish to make oral

satements should inform Mrs. Carolyn
Kiym, Office of Oil, Gas, Shale and Coal
Liquids, Fossil Energy, 301/353-2709,
grior to the meeting and reasonable
provision will be made for their
sppearance on the agenda.

Summary minutes of the meeting will
be available for public review at the
freedom of Information Public Reading
foom, Room 1E-180, DOE Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C., between the
hours of 8:00 a.m. and 4:00 p.m., Monday
through Friday, except Federal holidays.

Issued at Washington, D.C., on March 285,
1985,

Willian A. Vaughan,

Assistant Secretary Fossil Energy.

[FR Doc. 85-7864 Filed 4-1-85; 8:45 am]
BLLING CODE 6450-01-M

National Petroleum Council; Refinery
Survey Task Group; Meeting

Notice is hereby given that the
Refinery Survey Task Group will meet
in April 1985. The National Petroleum
Council was established to provide
advice, information, and
recommendations to the Secretary of
Energy on matters relating to oil and
nstural gas or the oil and natural gas
industries. The Refinery Survey Task
Group will address previous Council
refining studies and evaluate future
refinery operations and their impact on
petroleum markets. Its analysis and
findings will be based on information
ind data to be gathered by the various
task groups,

The Refinery Survey Task Group will
hold its fifth meeting on Monday, April
15, 18865, starting 1:00 p.m. in the
Conference Room of the National
Petroleum Council, 1625 K Street NW.,
Suite 600, Washington, D.C.

The tentative agenda for the Refinery
Survey Task Croup meeting follows:

1. Opening remarks by Chairman and
Covernment Cochairman.

2. Discuss the status of Refinery
Survey responses.

3. Discuss proposals for aggregations
of survey data,

4. Discuss any other matters pertinent
10 the overall assignment from the
Secretary of Energy.

_The meeting is open to the public. The
Chairman of the Refinery Survey Task
Group is empowered to conduct the
meeting in a fashion that will, in his
iudgment, facilitate the orderly conduct
of business. Any member of the public
who wishes to file a written statement

with the Refinery Survey Task Group
will be permitted to do so, either before
or after the meeting. Members of the
public who wish to make oral
statements should inform Ms. Carolyn
Kiym, Office of Oil, Gas, Shale and Coal
Liquids, Fossil Energy, 301/353/2709,
prior to the meeting and reasonable
provision will be made for their
appearance on the agenda.

Summary minutes of the meeting will
be available for public review at the
Freedom of Information Public Reading
Room. Room 1E-180, DOE Forrestal
Building, 1000 Independence Avenue
SW.. Washington, D.C., between the
hours of 8:00 a.m. and 4:00 p.m.. Monday
through Friday, except Federal holidays.

Issued at Washington, D.C., on March 26,
1985.

William A. Vaughan,

Assistant Secretary, Fossil Eneigy.

[FR Doc. 85-7863 Filed 4-1-85; 8:45 am}
BILLING CODE 5450-01-M

Uranium Enrichment; Public Meeting
ACTION: Notice of meeting.

SUMMARY: The U.S. Department of
Energy (DOE) is conducting a detailed
assessment of the economic and
technical prospects of two advanced
technologies for the enrichment of
uranium for use in civilian nuclear
power plants, These are the Advanced
Gas Centrifuge [AGC) and the Atomic
Vapor Laser Isotope Separation (AVLIS)
processes, respectively. The objective is
to select one of these technologies as the
primary option for continued
development, demonstration, and
potential deployment. Selection is
scheduled for May 1085, A meeting is
scheduled to report on the status of the
uranium enrichment enterprise and the
process for technology selection.

DATE: The meeting will be held April 22,
1985, 2:00 a.m. to 6:00 p.m.

ADDRESS: L.S. Department of Energy
Auditorium, Germantown, Maryland.
FOR FURTHER INFORMATION CONTACT:
William L. R. Rice, Office of Advanced
Technology Projects [NE-35), U.S.
Department of Energy, Washington, DC
20545 (301/353-4201).

SUPPLEMENTARY INFORMATION:

Introduction

Natural uranium is presently enriched
in three gaseous diffusion plants for use
as nuclear fuel. The plants are owned by
the United States Government and are
operated under contract for the DOE at
Oak Ridge, Tennessee; Paducah,
Kentucky: and Portsmouth, Ohio. Also, a
Cas Centrifuge Enrichment Plant (GCEP)

Is under construction within the
perimeter of the gaseous diffusion
complex at Portsmouth, Ohio. The first
two process buildings of a projected
multi-building plant are constructed,
along with associated support facilities
needed for repair and recycle of gas
centrifuges, process gas handling,
adminstration, elc. However, majority of
the centrifuges to fill these buildings
have not been manufactured.

Research and development on
advanced enrichment technologies is
being supported by DOE. This work
encompasses two approaches—
development of AGC technology for
introduction in GCEP, and the AVLIS
process. Both are being developed to
reduce cos! of enriched uranium.

Process Evaluation

The Office of Uranium Enrichment
[UE) of DOE is responsible for the
overall management and execution of
uranium enrichment programs, including
existing plants, future technologies, and
enrichment business activities within
the U.S. and abroad. Domestic and
foreign sales of enriched uranium from
this enterprise total approximately $1.6
billion and represent about 47% of the
total free world market. A major goal of
the enterprise is to remain a competitive
world supplier of enriched uranium to
fuel nuclear power reactors and to
supply U.S. defense needs. In the
context of this goal is an objective to
offer the lowest priced enrichment
services possible to our customers
consistent with good business practices.

In June 1984, the Secretary of Energy
announced the establishment of a
Process Evaluation Board. It was
directed to evaluate the two advanced
uranium enrichment technologies {AGC
and AVLIS) as a key step in the DOE
plan to select, by May 1885, one
advanced process for continued
developmen!t and future deployment.
The Secretary requested the Board to
analyze each technology and develop a
report which will form the basis for the
technology selection. The eveluation
will include a detailed assessmeat of the
technical performance, costs, and
schedule for the two processes, and
identification of the business and
market factors that will impact their
future deployment on a large scale.

The bases for evaluating the AGC and
AVLIS technologies are presented in a
DOE document defining the selection
criteria, issued in July 81, 1864. The
selection criteria emphasized the
economic merit of the technologies.
Characteristics for evaluation will
include potential product costs,
implementation schedules and costs,
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cos! competitiveness with other means
of production, technical status,
development risk, the operational
aspects of each technology, and the
relative attractiveness of alternative
financing options. Information on these
characteristics is being obtained from all
participants in a series of four data
packages. The information and the
assessment of the information will form
the basis for the PEB findings. An
integral part of the review process has
been a series of topical meetings and
detailed peer review meetings, at which
the process proponents defend their
respective technologies in a series of
point, counterpoint presentations. It
should be noted that the large majority
of the data is classified and cannot be
discussed during the public meeting.

Process Selection

The PEB findings will be submitted to
the Secretary. UE will consider the PEB
findings in the context of the DOE
uranium enrichment program goals, and
will forward the PEB findings to the
DOE selection official, the Secretary of

Energy.
The Public Meeting

As scheduled above, DOE will hold a
public meeting to present the status of
the selection process described above.
The purpose of the public meeting is for
the Department to receive public,
nonclassified input that could affect the
Department’s future decisions, and to
inform the public on the status of these
activities. Specifically, the Deputy
Assistant Secretary for Uranium
Enrichment will provide an overview of
the operation of the enrichment
enterprise, and the Chairman of the PEB
will describe the process leading to the
Board's ultimate findings.

Persons wishing to provide a written
stalement for consideration should
provide such statement on or before the
day of the meeting. Persons wishing to
provide an oral statement will be
provided fifteen (15) minutes during the
meeting to make such a statement. A
written summary of each oral statement
must be provided no later than two (2)
days before the meeting if the speaker
wishes to be placed on the agenda.
Within the final two (2) hours of the
meeting, an additional five (5) minutes
will be provided for any person desiring
to make a final statement. Oral
statements will only be presented on
April 22, 1985, All speakers will be
selected on a first come, first served
basis, both for fifteen (15) minute
statements any for any concluding five
(5) minute remarks.

All Statements Should be Submitted
to: William L. R. Rice, Office of

Advanced Technology Projects {NE-35),
U.S. Department of Energy, Washington,
DC 20545 (301/353-4201).

A limited number of the US,,
Department of Energy document,
“Criteria and Methodology for the
Assessment of the AGC and AVLIS
technologies”, dated July 31, 1964, plus
all amendments thereto, will be
available and provided upon request
and at the day of the meeting at the
Department of Energy Auditorium.

Approximately two (2) weeks
following conclusion of the meeting, a
copy of the meeting transcript will be
available for public review. It will be
located in the Department of Energy’s
Freedom of Information Reading Room.
This is located in Room 1E-190 of the
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC

Dated: March 20, 1985,
Joho R. Longenecker,

Deputy Assistant Secretary for Uranium
Enrichment.

[FR Doc. 85-7816 Filed 4-1-85; 8:45 am|
BILLING CODE 6450-01-M

Office of Assistant Secretary for
International Affairs and Energy
Emergencies

Proposed Subsequent Arrangement;
Berkeley Nuclear Laboratory; England

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42.
U.S.C. 2180) notice is herby given of a
proposed “subsequent arrangement”
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval for supply
of the following material: Contract
Number WC-EU-277, for the supply of
12 uranium oxide pellets, containing a
total of 54 grams of uranium depleted in
U-235, to the Berkeley Nuclear
Laboratory, England, for use in
oxidation rate studies, and subsequent
disposal.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.

Dated: March 26, 1985,

George |. Bradley, Jr.,

Deputy Assistant Secretary for Internation)
Affairs.

|FR Doc. 85-7732 Filed 4-1-85; 8:45 am)|
BILLING CODE 8450-01-M

Proposed Subsequent Arrangements;
Central Bureau for Nuclear
Measurements, Belgium

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2180) notice is hereby given of
proposed “subsequent arrangements"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangements to be
carried out under the above mentioned
agreement involve approval of the
following sales: Contract Number S-El-
841, to the Central Bureau for Nuclear
Measurements, Geel, Belgium, 620
milligrams of thorium-230, for
preparation of targets and isotope
dilution mass spectrometry. Contrac!
Number S-EU-842, to Eurodif-
Production, France, 445.2 grams of
normal uranium, for use as standard
reference material.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended
it has been determined that these
subsequent arrangements will not be
inimical to the common defense and
security.

These subsequent arrangements will
take effect no sooner than fifteen days
after.the date of publication of this
notice,

For the Department of Energy.

Dated: March 28, 1985,

George |. Bradley, Jr.

Deputy Assistant Secratary for International
Affairs.

[FR Doc. 85-7730 Filed 4-1-85; 8:45 am]
BILLING CODE 8450-01-M

Proposed Subsequent Arrangement;
Joint Research Center, Federal
Republic of Germany

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2150) notice is hereby given of 8
proposed “subsequent arrangement’
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM] Concerning Peaceful Uses
of Atomic Energy, as amended.
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The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of the
following sale: Contract Number S-EU-
826, to the Joint Research Center, the
Federal Republic of Germany, one gram
of uranium depleted in the isotope U-
235, for use as standard reference
malerial.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
tnke effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.

Dated: March 26, 1985.

George J. Bradley, Jr.,

Deputy Assistant Secretary for International
Alfawrs

[FR Doc. 85-7731 Filed 4-1-85; 8:45 am)
BLLING CODE 8450-01-M

Proposed Subsequent Arrangements;
Government of Sweden

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of
proposed “subsequent arrangements”
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
Eeropean Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended, and the
Agreement for Cooperation Between the
Government of the United States of
America and the Government os
Sweden Concerning Peaceful Uses of
Nuclear Energy.

The subsequent arrangements to be
carried out under the above mentioned
#greements involve approval of the
following retransfers:

RTD/EU (SW)-72, from Sweden to the
Federal Republic of Germany, 715
kllograms of uranium, enriched to 2.95%
in U-235, for use as fuel in the
Pmliippsburg power reactor.

RTD/SW (EU)-132, from the Federal
Republic of Germany to Sweden, 811
grams of uranium, enriched to 0.94% in
U-235 and 8 grams of plutonium for
post-irradiation examination.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended.
thes been determined that these
subsequent arrangements will not be
‘nimical to the common defense and
Security,

[hese subsequent arrangements will
take effect no sooner than fifteen days

after the date of publication of this
notice.

For the Department of Energy.

Dated: March 26, 1985.
George |. Bradley, Jr.,
Deputy Assistant Secretary for International
Affairs.
[FR Doc. 85-7729 Filed 4-1-85; 8:45 am]
BILLING CODE 6450-01-M

Office of Conservation and
Renewable Energy

Design and Construction Grant;
Restriction of Eligibility for Grant
Award

AGENCY: Office of Conservation and
Renewable Energy, DOE.

ACTION: Notice.

SUMMARY: The Department of Energy
(DOE) announces that pursuant to DOE
Financial Assistance Rules, 10 CFR
600.7(b), it is restricting eligibility for the
award of a grant for the design and
construction of an energy basic industry
rlelsearch laboratory located in Evanston,
Illinois.

Procurement request No. 02—
85CE90231.000.

FOR FURTHER INFORMATION CONTACT:
John J. Brogan, CE-14, US Department of
Energy, 1000 Independence Avenue, SW,
Washington, DC, (202) 2521477,

Authority

Title 11 and section 327 of the
Department of the Interior and Related
Agencies Appropriations Act, 1985,
Public Law 98-473, and DOE Financial
Assistance Rules, 10 CFR 600.7(b).

Project Scope

In the Department of the Interior and
Related Agencies Appropriations Act,
1985, Congress directed DOE to make
available $16 million to establish an
energy conservation basic industry
research laboratory in Evanston, Illinois.
These funds will provide for design and
initial construction of the facility which
will be the only research center devoted
exclusively to DOE's energy
conservation program. Eligibility for
award of this grant is being restricted to
Northwestern University to comply with
the specific statutory direction
discussed above. The anticipated
project period of the grant is June 30,
1985 through June 29, 1987, and the
amount of DOE funds to be awarded
shall be $15,681,000 by application of
section 327 of the Appropriations Act
which reduced each amount of budget
authority provided in the Act by 2 per
cent,

Issued in Washington, D.C. on March 12,
1985,
Hilary J. Rauch,
Manager, Chicago Operations Office.
[FR Doc. 85-7815 Filed 4-1-85; B:45 am|
BILLING CODE 0450-01-M

Economic Regulatory Administration

Elk Trading Co., Inc. and Neal Davis;
Proposed Remedial Order

Pursuant to 10 CFR 2054.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to Elk
Trading Company, Inc. This Proposed
Remedial Order alleges pricing
violations in the amount of
$15,897,743.69 plus interest in connection
with the resale of crude oil at prices in
excess of those permitted under 10 CFR
Part 212 during the time period May 1978
through December 1980,

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Mary
Johnson, Economic Regulatory
Administration, Department of Energy,
1403 Slocum, Second Floor, Dallas,
Texas 75207 or by calling (214) 767-4646.
Within fifteen (15) days of publication of
this notice, any aggrieved person may
file a Notice of Objection with the Office
of Hearings and Appeals, Department of
Energy, Forrestal Building, 1000
Independence Ave., SW,, Room: 6F-078,
Washington. D.C. 20585, in accordance
with 10 CFR 205.193.

Issued in Dallas, Texas on the 11 day of
March, 1985.

Ben Lemos, Director

Office of Field Operations, Economic
Regulatory Administration.

[FR Doc. 85-7817 Filed 4-1-85; 8:45 am]
BILLING CODE 8450-01-M

Proposed Remedial Order; Goldsberry
Operating Co., Inc.

AGENCY: Department of Energy.

ACTION: Notice of Amended Proposed
Remedial Order to Hoed Goldsberry
D/B/A Goldsberry Operating Co., Inc.

SUMMARY: Pursuant to 10 CFR 205.192(c),
the Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE) hereby gives Notice of an
Amended Proposed Remedial Order
which was issued to Hood Goldsberry
D/B/A Goldsberry Operating Co., Inc.
(Goldsberry) doing business at 1200
American Tower, Shreveport, Louisiana
71101. This Amended Proposed
Remedial Order alleges that Goldsberry
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charged prices in excess of ceiling prices
in first sales of domestically produced
crude oil in violation of 10 CFR 212,32,
212.54, 212.73 and 212.74 during the
period December 1973 through
September 1880 in the amount of
$300,549.78.

A copy of the Amended Proposed
Remedial Order, with confidential
information deleted, may be obtained
from: U.S. Department of Energy.
Economic Regulatory Administration,
ATTN: Sandra K. Webb, Director, One
Allen Center, Suite 610, 500 Dallas
Street, Houston, Texas 77002,

Within fifteen (15) days of publication
of this Notice any aggrieved person may
file a Notice of Objection with the Office
of Hearings and Appeals, U.S.
Department of Energy, Forrestal
Puilding, 1000 Independence Avenue,
SW, Washington, D.C. 20585, in
uccordance with 10 CFR 205.193.

Issued in Houston, Texas on the 12th d:y
of March, 1985,

Sandra K. Webb,

Director, Houston Office, Economic
Regulatory Administration.

|FR Doc. 85-7811 Filed 4-1-85; 8:45 am]
BILLING CODE $450-01-

Federal Energy Regulatory
Commission

{Docket Nos, QF85-304-000, et al.)

Amalgamated Sugar Co. et al.; Small
Power Production and tion
Facllities; Qualifying Status; Certificate
Applications, Etc.]

Comment date: Thirty days from
publication in the Federal Register, in
accordance with Standsrd Paragraph E
at the end of the notice.

March 26, 1865,

Take notice that the following filings

have been made with the Commission:

1. Amalgamated Sugar Company
|Docket No. QFs-304-000]

On March 13, 1985, Amalgamated
Sugar Company (Applicant), of P.O. Box
127, Twin Falls, Idaho 83301, submitted
for filing an application for certification
of a facility as a qualifying cogeneration
facility pursuant o § 292.207 of the
Commission's regulations, No
determination has been made that the
submittal constitutes a complete filing.

The existing topping-cycle
cogeneration facility is located on
Orchard Road, South East Twin Falls,
Twin Falls County, Idaho, The existing
facility consists of two boilers and two
extraction steam turbine/generator
units. The electric power production
capacity of the two units is 4 MW, The

electric power output provides 50
percent of the plant’s electric power
requirement. The therma! energy is used
for the extraction of sugar from sugar
beets. The primary source of energy is
coal.

The proposed addition to the existing
topping cycle cogeneration facility will
consist of a condensing steam turbine/
genérator driven by the existing boilers.
The electric power production capacity
of this unit will be 8 MW. The additional
thermal energy will be used for the
extraction of sugar from sugar beets.

2, Jeffery Bradley
[Docket No, QF85-296-000]

On March 11, 1985, Jeffery Bradiey
(Applicant), of c/o Leatherwood, RD #1,
Box 399, Bloomsbury, New Jersey 08804
submitted for filing an application for
certification of a facility as a qualifying
small power production facility pursuant
to § 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The 10.0 kilowatt wind facility is
located on Myler Road in Bloomsbury,
New Jersey.

3. Faulkner Land & Livestock

|Docket No, QF85-291-000)

On February 18, 1985, Faulkner Land
& Livestock ;Applicant]. of c/o John
Faulkner, H/C 60 Box 1260, Bliss, Idaho
88314 submitted for filing an application
for certification of a facility as a
qualifying small power production
facility pursuant to § 282,207 of the
Commission’s regulations. No
determination has been made that the
submittal constitutes as complete filing.

The 0.9 megawatt hydroelectric
facility is located in Gooding County,
near the town of Bliss, Idaho.

A separale application is required for
hydroelectric project license,
preliminary permit or exemption from
licensing. Comments on such
applications are requested by separate
public notice. Qualifying status serves
only to establish eligiblity for benefits
provided by PURPA, as implemented by
the Commission’s regulations, 18 CFR
Part 292. It does not relieve a facility of
any other requirements of local, State or
Federal law, including those regarding
siting, construction, operation, licensing
and pollution abatement.

4. Lawrence E. Steward
(Docket No. QF85-268-000]

On March 11, 1985, Lawrence E.
Steward [Applicant), of 3080 Valmont,

Unit 1, Boulder, Colorado 80201,
submitted for filing an application for

certification of a facility as a qualifying
small power production facility pursuan
to § 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complele filing.

The proposed small power production
facility will be located in Weld County,
Colorado. The facility will consist of
wind turbine/generators located in a
wind farm configuration. The electric

will be 20 MW with an annual eleciric
energy production of 60,000 MWH. The
primary source of energy will be wind.

5. TDEnergy, Inc.
|Docket No. QF85-294-000]

On March 11, 1985, TDEnergy, Inc
(Applicant), of 68 Broad Street, Boston,
Massachusetts 02109 submitted for filing
an application for certification of a
facility as a qualifying small power
production facility, facility pursuant to
§ 292.207 of the Commission’s
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The 20.0 megawatt wind facility is
located in Florida, Massachusetls,

6. TDEnergy, Inc.

{Docket No. QF85-293-000]

On March 11, 1985, TDEnergy, Inc.
(Applicant), of 68 Broad Street, Boston,
Massachusetts 02109 submitted for filing
an application for certification of a
facility as a qualifying small power
production facility pursuant to § 262.207
of the Commission’s regulations. No
determination has been made that the
submittal constitutes a complete filing.

The 5.0 megawatt wind facility is
located in Windsor, Massachusetts.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or befare the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file 8 motion to intervene. Copies
of this filing are on file with the
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Commission and are available for public
jnspection.

Keaneth F. Plumb,

Secrelary.

[FR Doc. 857734 Filed 4-1-85; 5:45 am|

FLLING CODE 8T17-01-M

|Docket No. TABS5-2-44-000 and TAS5-2-
“-001]

Commercial Pipeline Co., inc.; Notice
ol PGA Filing

h 24, 1985,

[ake notice tha! on March 22, 1985,
Commercial Pipeline Co., Inc.
("Commarcial”} tendered for filing its
¥7th Revised Sheet No. 3A, superseding
4th Revised Sheet No. 3A reflecting
Purchased Gas Adjustments and Total
Rate as shown below.
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The effective date of Commercial's
filing is April 23, 1985.

Commercial stales that this filing
refllects adjustments in its purchased gas
cost to provide for the tracking of a
corresponding PGA adjustment by
Commercial's sole supplier, Northwest
Central Pipeline Corporation. The filing
also reflects surcharge adjustments in
accordance with Commercial's PCA.
~Copies of the filings were served on
Commercial's FERC jurisdictional
customers, the Kansas Corporation
Commission and the Missouri Public
Service Commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capfitol Street, N.E., Washington,
D.C. 20426, in agcordance with Rules 211
and 214 of the Commission’s rules of
Practice and Procedure (18 CFR 385.211
wnd 385.214), All such motions or
protests should be filed on or before
April 4, 1985, Protests will be considered
by the Commission in determining the
dppropriale action to be taken, but will
nol serve to make prolestants parties to
the proceeding. Any person wishing 1o *
become a party must file a motion to
intervene. Copies of this filing are on file
wilh the Commission and are available
for public inspection.

Kenveth F. Plumb,

Secretary,

(FR Doc. 35-7801 Filod 4-1-85; 8:35 am]
BLUNG CODE $717-01-M

[Project No. 8820000, et al.)

Hydroelectric Applications (City of
New York, et al.); Notice of

Applications Filed With the

Take notice thal the following
hydroelectric applications have been
filed with the Federal Energy Regulatory
Commission and are available far public
inspection:

1a. Type of Application: Exemption
(MW or Less).

b. Prajecl No.: 8820-000,

c. Date Filed: December 24, 1984

d. Applicant: Cily of New York.

e, Name of Project: Downavillo Dam.

f. Localion: East Branch of Delawara
River in Delaware County, New York.

g. Filed Pursuant to: Energy Security
Ac! of 1980 Section 408 (18 U.S.C. 2705
and 2708).

h. Contact Person: Joseph T. McGough
Jr., Commissiones, Department of
Environmental Protection, 2358
Municipal Building, New Yark, New
York 10007

i. Comment Date: May 3, 1885,

j- Description of Project: The p
project would consist of: (1) An existing
204-foot-high, 2,450-foot-lang earthiill
concrete core dam owned by the City of
New York, at cres! elevation 1,304 feet
m.s.l; [2) an existing reservoir with a
surface arca of 6,400-acres and net
storage capacity of 430,000 acre-feet; (3)
an existing 40-foot-diameler, 520-foot-
long diversion tunnel; (4] an existing 8-
foot-diameter, 140-foot-long tunnel
which bifurcates into a short length of &
foot-diameter tunnels; (5) a proposed
generating unit within the existing valve
chamber at the terminus of the south 6-
foot-diameter tunnel with a rated
capacity of 766-kW; (6) a proposed
tailrace conduit approximately 8 feet in
diameter and 210 feet long, connected
back into the existing 40 jeet diameter
tunnek; and (7) a proposed powerline
connected into the existing power
distribution line at the site which ties
into the New York State Electric and
Gas System. The Applicant estimates a
3.6 million kWh average annual energy
prodoction.

k. Purpose of Exemption: An
exemption, if issued, gives the Exemptee
priority of control, development, and
operation of the project under the terms
of the exemption from licensing, and
protects the Exemptee from permit or
license applicants that would seek to
take or develop the project.

1. This notice also consists of the
following standard paragraphs: A1, AS,
B. C, and D3a.

2a. Type of Application: Preliminary
Permit.

b. Project No.: 8966-000.

c. Date Filed: February 20, 1985.

d. Applicant: David G. DeMera.

e. Name of Project: Black Lassic and
South Shanty Power Project.

f. Location: On Black Lassic and South
Shanty Creeks, in Trinity County,
California.

g. Filed Pursuant 10: Federal Power
Act, 18 U.S.C. 791{a}-825(r).

h. Contact Person: Mr. David G.
DeMera, P.O. Box 628, Murphys,
California 95247,

i. Comment Date: May 28, 1985,

j- Description of Project: The 2
project would consist of: (1) A 4- foot-
high, 20-foot-long diversion dam on
Black Lassic Creek at elevation 4,200
feet; (2) a 4-foot-high, 20-foot-long
diversion dam on South Shanty Creek at
elevation 4,200 feet; (3) a 24-inch-
diameter, 1,500-foot-long diversion
conduit; (4) a 2-foot-diameter, 8,300-fool-
long penstock; {5) a powerhouse with a
total installed capacity of 1,500 kW
operating under a head of 1,200 feet; and
(8) & 3.5-mile-long, 12.5-kV transmission
line from the powerhouse to an existing
Pacific Gas and Electric Company
(PG&E) transmission line. The Applicant
estimates the average annual energy
generation at 4 million kWh.

A preliminary permit, if issued, does
not authorize construction. The
Applicant seeks issuance of a 36-month
preliminary permit to conduct technical,
environmental and economic studies,
and also prepare an FERC license
application atan estimated cost of
§15,000.

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, G, and D2.

3a. Type of Application: Preliminary
Permit.

b. Project No.: 8963-D00.

c. Date Filed: February 19, 1985,

d. Applicant: David G. DeMera.

e. Name of Project: Glen Creek Power
Project.

f. Location: On Glen Creek, near
Forest Glen, within shasta-Trinity
National Forest, in Trinity County,
California.

g. Filed Pursuant to: Federal Power
Act, 18 US.C. 791{a}-825{r).

h. Conteact Person: Mr. David G.
DeMera, P.O. Box 628, Murphys,
California 95247.

i. Comment Date: May 28, 1965.

j Description of Project: The proposed
project would consist of: (1) A 3-foot-
high, 20-foot-long diversion dam at
elevation 3,000 feet; {2) a 24-inch-
diameter, 100-foot-long diversion
conduit; (3) a 24-inch-diameter, 5,000-
foot-long penstock: (4) @ powerhouse
with a total installed capacity of 700 kW
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operating under a head of 500 feet; and
(5) a 1.700-foot-long, 12.5-kV
transmission line connected to an
existing Pacific Gas and Electric
Company (PG&E) transmission line. The
Applicant estimates the average annual
energy generation at 2.0 million kWh to
be sold to PG&E.

A preliminary permit, if issued, does
no! authorize construction. The
Applicant seeks insurance of a 36-month
preliminary permit to conduct technical,
environmental and economic studies,
and also prepare an FERC license
application at an estimated cost of
$15,000.

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C, and D2,

4a. Type of Application: Preliminary
Permil.

b. Project No.: 8907-000,

c. Date Filed: January 30, 1985.

d. Applicant: Pine Creek Hydro
Company.

e. Name of Project: Pine Creek Project.

f. Location: On Pine Creek, near
Weitchpec, within Six Rivers National
Forest, in Humboldt County, California,

g Filed Pursuant to: Federal Power
Act, 16 US.C, 791(a)-825(r).

h. Contact Person: Mr, Paul
Eichenberger, Eichenberger and
Associates, 4020 El Camino Avenue B-4,
Sacramento, California 95821.

i. Comment Date: May 24, 1985,

i. Description of Project: The proposed
project would consist of: (1) A 5-foot-
high, 335-foot-long diversion dam at
elevation 360 feel; (2) a 83-inch-diameter
or 8.5-foot-wide and 4.5-foot-deep, 7,000-
foot-long diversion conduit or channel;
(3) & 68-inch-diamemter, 350-foot-long
steel penstock; (4) a powerhouse with a
total installed capacity of 4,560 kW
operating under a head of 189 feet; and
(5) & 3-mile-long, 12.5-kV transmission
line to be connected to an existing
Pacific Gas and Electric Company
(PG&E) transmission line. The Applicant
estimates the average annual energy
generation of 18.7 million kWh to be
sold to PG&E.

A preliminary permit, if issued, does
not authorize construction. The
Applicant seeks issuance of a 36-month
preliminary permit to conduct technical,
environmental and economic studies,
and also prepare an FERC license
application al an estimated cost of
$125,000,

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C, and D2.

5a. Type of Application: Preliminary
Permit.

b, Project No.: 8604-000

c. Date Filed: September 17, 1984,

d. Applicant: The Incorporated County
of Los Alamos.

e. Name of Project: Cochiti Water
Power Project.

f. Location: On the Rio Grande in
Sandoval County, New Mexico.

8. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791({a)-825(r).

h. Contact Person: Mr. Ronald C. Jack,
County Administrator, Incorporated
County of Los Alamos, New Mexico,
2300 Trinity Drive, P.O. Box 30. Los
Alamos, New Mexico 87544,

i. Comment Date: May 6, 1985.

j. Competing Application: Project No.
8493, Date Filed August 6, 1984.

k. Description of Project: The
proposed project would utilize the
existing U.S. Army Corps of Engineers’
Cochiti Dam and Reservoir, located on
lands of the Pueblo de Cochiti, and
would consist of: (1) A new penstock
utilizing the existing outlet works, with
modifications, or possibly a completely
new pressure conduit constructed to the
left of the existing outlet works: (2) &
new powerhouse to contain two turbine-
generator units rated at 7.5 MW each for
a total rated capacity of 15.0 MW with a
possible increase to 20 MW if a new
pressure conduit is feasible; (3) a
tailrace returning flow to the river near
the existing stilling basin outlet; (4) a
new transmission line connecting to an
existing 115-kV line of the Public Service
Company of New Mexico about 8.5
miles distant; and (5) appurtenant
facilities. The Applicant estimates that
the average annual energy output would
be 53,000,000 kWh with a possible
increase to 59,000,000 kWh if a new
pressure conduit is constructed and
plant capacity is increased.

1. Purpose of Project: Project energy
will be integrated into Los Alamos'
power distribution system with the
possibility that some of the energy may
be marketed to area utilities.

m. This notice also consists of the
following standard paragraphs: A8, A9,
B. C, and D2.

Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 36
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $80,000.

6a. Type of Application: Conduit
Exemption.

b. Project No.: 6876-002,

c. Date Filed: October 30, 1984,

d. Applicant: Fillmore City
Corporation.

e. Name of Project: Chalk Creek
Hydro Project.

f. Location: On Chalk Creek in Millard
County, Utah.

8. Filed Pursuant to: Section 30 of the
Federal Power Act.

h. Contact Person: Honorable Doris
Rasmussen, Mayor, P.O. Box 686,
Fillmore, Utah 84631.

i. Comment Date: May 6, 1985,

j. Description of Project: An existing
irrigation project consists of a diversion
structure on Chalk Creek into a 4.150-
foot-long. 24-inch-diameter pipeline
leading to a weir which divides the flow
between the Fillmore water users
frrigation system and the Chalk Creek
Irrigation Company (CCl); the CCI flow
then enters a 3,000-foot-long, 18-inch
diameter pipeline which subsequently
serves another irrigation system. The
proposed project consist of two
powerhouses: (1) An upper powerhouse,
near the end of the 24-inch pipeline, to

“contain a turbine-generator unit rated at
180 KW and discharging flow above the
dividing weir; and (2) a lower
powerhouse, near the end of the 18-inch
pipeline, to contain a turbin erator
unit rated at 120 KW and discharging
flow into the lower irrigation system.
The Applicant estimates that the
average annual energy output would be
899,800 kWh for the upper plant and
720,500 kWh for the lower plant.

k. Purpose of Project: Project energy
would be utilized by the Applicant.

1. This notice also consists of the
following standard paragraphs: A3, As,
B, C, D3b.

7a. Type of Application: Exemption
from Licensing (SMW).

b. Project No.: 8848-000,

c. Date Filed: December 28, 1984.

d. Applicant: Sawyer-Bellamy Mill
Associates.

e. Name of Project: Sawyers Mill
Project.

f. Location: On the Bellamy River in
the City of Dover, Strafford County,
New Hampshire.

g. Filed Pursuant to: Section 408 of the
Energy Security Act of 1980, 16 U.S.C.
2705 and 2708 as amended.

h. Contact Person: Dr. George K.
Lagassa, Mainstream Associates, 48
Congress Street, Portsmouth, New
Hampshire 03801.

i. Comment Date: May 6, 1985.

j. Description of Project: The proposed
project would consist of the following
two developments:

A. The Upper Dam development
consisting of: (1) An existing 15-foot-
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high. 80 foot-long dam; (2) a reservoir
having a surface area of 18 acres, a
storage capacity of 75 acre-feet, and a
normal water surface elevation of 47.9
feet mski (3) & new intake structure; {4)
an existing 11-fool-deep, 22-fool-wide,
25-foot-long open flume: (5) an existing
10-foot-long, 4-foot-diameter steel
penstack: (6) a new powerhouse
containing one generating unit with an
installed capacity of 82 kW; [7] & new 8-
foot-long, 4-Toot-diameler steel

discharge pipe: (8) a new 150-fool-long,
12.47-kV transmission line; and{9)
sppurtenant facilities. The Applicant
estimates the average annval generation
would be 145,000 kWh.

B. The Lower Dam development
cwnsisting of: (1) An exisling 80-foot-
long, 18-foot-high dam; [2) a reservoir
having a surface area of 0.7 acre, a
storage capacity of 2.5 acre-feel, and a
normal water surface elevation of 35.5
feet m.8.1; [3) a new intake structure; (4)
a new 350-foot-long-diameter steel
penstock; [5) & new powerhouse
containing one generating unit having an
installed capacity of 105 kW; [6) a new
40-foot-long excavated tailrace; [7) a
new 130-foot-long, 12.47-kV
transmission line; and [8) appurtenant
[acilities. The Applican! estimates the
average annual generation would be
255,000 kWh.

The proposed Sawyers Mill project
would have a total installed capacity of
167 kW, and would generate an
estimated total of 400,000 kWh annually.

k. Purpose of Project: All project
energy generated would be sold to the
Public Service Company of New
Hampshire,
~ 1. This notice also consists of the
[ollowing standard paragraphs: Al, A9,
B, C, and D3A.

m. Purpose of Exemption: An
exemption, if issued, gives the Exemptee
priority of control, development, and
operation of the project under the terms
of exemption from licensing, and
protects the Exemptee from permit or
license applicants that would seek to
take or develop the project.

a. Type of Application: Exemption [5
MW or Less).

b. Project No: 8606-000,

c. Date Filed: September 18, 1884, and
amended on January 10, 1985,

d. Applicant: Niagara Mohawk Power
Corporation.

¢. Name of Project: Schuylerville
Project.

{. Location: On the Fish Creek in the
Towns of Schuylerville and Victory
Mills, Saratoga County, New York.

8- Filed Pursuant to: Section 408 of the
Energy Security Act of 1980, 18 U.S.C.
%705 and 2708 as amended.

h. Contac! Person: John W. Keib,
Senior Systems Attomey, Niagara
Mohawk Power Corporation, 300 Erie
Boulevard Wesl, Syracuse, New York
13202.

i Comment Date May 6. 1985.

j- Description of Project: The proposed
project would consist of: {1) An exising
553-foot-long, 20-foot-high concrete
gravity dam; (2) a reservoir having a
surface area of 13 acres, a storage
capacity of 320 acre-feet and a normal
water surface elevation of 146 feet msl;
(3) an intake structure; (4j an existing
above ground pipeline consisting of a
197-foot-long, 9-foot-diameter steel pipe
and a 590-foot-long, 9-foot-diameter
wood stave pipe; (5) an existing 55-foot-
long, 16.5-foot-diameter concrete surge
tank; (6) an existing above ground 50-
foot-long, 8-foot-diameter steel penstock;
(7) an existing powerhouse containing 2
generating units {one existing, one new)
with a total installed capacity of 1.620
kW: (8) an existing 80-foot-long tailrace;
and (8) appurtenant facilities. The
Applicant estimates the average annual
generation would be 6,750,000 kWh.

k. Purpose of Project: All project
energy generated would be usaed by the
Applicant for distribution to its
customers.

1. This notice also consists of the
following standard paragraphs: A1, A9,
B, C, and D3a.

m. Parpose of : An
exemption, if issued, gives the Exempiee
priarity of control, development, and
operation of the project under the terms
of exemption from licensing, and
protects the Exemptee from permit or
license applicants that would seek to
take or develop the project.

9a. Type of Application: Declaration
of Intention.

b. Project No.: EL 85-20-000.

c. Date Filed: February 8, 1985.

d. Applicant: Energy Stream, Inc.

e. Name of Project: Pyramid Creek
Hydroelectric.

f. Location: On Pyramid Creek on
Unalaska Island in the Aleutian Chain
of Alaska.

£. Filed Pursuant to: Section 23(b) of
the Federal Power Act, 16 U S.C. 817(b).

h. Contact Person: Harry A. Noah,
Energy Stream, Inc., 1013 Dimond
Boulevard, #352, Anchorage, Alaske
99515,

i. Comment Dale: May 1, 1985,

j. Description of Project: The proposed
project would utilize an existing City of
Unalaska water supply dam and would
consist of: (1) An 8,000-foot-long
penstock fram the water supply dam to
the powerbouse; (2) a 10-foot-high, 85-
foot-wide, sheet-pile diversion dam on
the lower part of the creek: (3) a 4800-
foot-long penstock to the powerhouse;

(4] a 25-foot by 35-fool, prefabricated
metal powerhouse within the city limits
of Unalaska containing a generating unit
rated at 1,400 kW snd producing an
average annual outpul of 7.1 GWh; and
(5) 8 transmission line from the
powerhouse to the city's existing
transmission lines,

A Declaration of Intention requests
that the Commission commence an
investigation to determine if it has
jurisdiction over the project.

k. Purpose of Project: Power would be
sold to the publicly-owned utility in
Unalaska. All power would be
consumed within the city limits.

|, This notice also consists of the
following standard paragraphs: B, C,
and D2.

10a. Type of Application: Majar
License [over 5 MW),

b. Project No.: 3246-001.

c. Dated Filed: May 3, 1683.

d. Applicant: Missouri Joint Municipal
Electric Utility Commission.

e, Name of Project: Mississippi River
Locks and Dam No. 26R,

f. Location: On the Mississippi River
in St. Charles County, Missouri, and
Madison County, Illinois.

8. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Joe R. Moody.
|r., Benham-Holway Power Group, 5300
South Yale Avenue, Tulsa, Oklahoma
74135, and Mr. Richard E. Melon,
Missouri Joint Municipal Electric Utility
Commission, P.O. Box 401, Jefferson
City, Missouri 85102,

i. Comment Date: May 24, 1985.

j. Description of Project: The
Applicant would utilize an existing dam
and lands under the jurisdication of the
U.S. Army Corps of Engineers. The
proposed project would consist of: (1) A
proposed headrace; (2) a proposed
powerhouse containing six generating
units rated at 13 MW each for a total
install capacity of 78 MW: (3) a
proposed tailrace; {4) a proposed one-
mile-long, 161-kV transmission line; and
(8) appurtenant facilities. The estimated
average annual energy output for the
project is 400,000,000 kWh.

k. Purpose of Project: Power prodoced
at the project would be distributed to
members of the Missouri joint Municipal
Electric Utitity Commission.

1. This notice also consists of the
following standard paragraphs: A3, A9,
B. C. and D1.

11a. Type of Application: License
(Under 5 MW).

b. Project No.: 8433-000.

c¢. Date Filed: July 13, 1984.

d. Applicant: The Towns of
Londonderry, Windham, Wardsbaoro,
Dummerston, and Newfane, Vermont.
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e, Name of Project: Jamaica.

f. Location: On the West River in
Windham County, Vermonlt,

g. Filed Pursuant to; Federal Power
Act, 18 U.S.C. 791(a}-825(r).

h. Contact Person: Donnie R. Pope,
Hydroelectric Development, Inc. 200
Union Blvd., Suite 306, Denver, Colorado
80228,

i, Comment Date: May 6, 1985,

j- Competing Application: Project No.
7046-000. Date Filed: February 1, 1983.

k. Description of Project: The
proposed run-of-river project would
utilize the existing U.S. Army Corps of
Engineers' Ball Mountain Dam and
would consist of: (1) A new 11.5-fool-
diameler and 80-foot-long steel penstock
connected to the existing outlet works;
{2) a new powerhouse with 3 turbine-
generator units with a total installed
capacity of 3,720 kW; (4) a new 12.47-kV
and 2.500-foot-long underground
transmission line; and (5) other
appurtenances. Applicant estimates an
average annual generation of 12,147,000
kWh,

L. Purpose of Project: Project energy
would be sold to the Central Vermont
Public Service Corporation.

m. This notice also consists of the
following standard paragraphs: A4, B, C,
and D1.

12a. Type of Application: Preliminary
Permit.

b. Project No.: 8967-000.

c. Date Filed: February 21, 1985.

d. Applicant: Nelson's Crossing Hydro
Company.

e. Name of Project: Fall River at
Nelson's Crossing Project.

f. Location: On Fall River, within
Plumas National Foresl, in Butte County,
California.

8. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(3)-825(r).

h. Contact Person: Mr. Paul
Eichenberger, Eichenberger and
Associates, 4020 El Camino Ave,, B4,
Sacramento, California 9521,

i. Comment Date: May 22, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 5-foot-
high concrete diversion dam at elevation
3.000 feet; (2) & 5.300-foot-long diversion
conduit; (3) a 30-inch-diameter, 1,060-
foot-long penstock; [4) a powerhouse
containing generating units with
combined rated capacity of 2,045 kW;
and (5) a 5-mile-long, 12.5-kV
transmission line will connect the
project with an existing Pacific Gas and
Electric Company (PGXE) line south of
the powerhouse.

k. Purpose of Project: The project's
estimated 9.7 million kWh of annual
energy will be sold to PC&E.

1. This notice also consists of the
following standard paragraphs: A6, A7,
A9, B, C, and D2.

13a. Type of Application: Preliminary
Permit.

b. Project No.: 8893-000.

¢. Date Filed: January 28, 1985.

d. Applicant: Hydro Power
Development Inc.

e. Name of Project: Snake River Hydro
Power.

f. Location: In Summit County,
Colorado on the Snake River.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791{a)-825(r).

h. Contact Person: Bobby L. Cox,
Hydro Power Development Inc.,
Colorado Springs, Colorado 80901.

i. Comment Date: May 28, 1985.

J. Description of Project: The proposed
project would consist of: (1) Two
proposed diversion dams each
approximately 5 feet high and 25 feet
long impounding lees than one «cre-foot
of water at a surface elevation of 9,960
feet m.s.l. diverting the flow of the Peru
Creek and Snake River into: (2] the
proposed Peru Creek penstock which
will be 3 feet in diameter and 1,600 feet
in length and the proposed Snake River
penstock which will be 3 feet in
diameter and 1,800 feet in length with
both penstocks converging at; (3) a
proposed powerhouse 24 feet long and
10 feet high to contain three turbine/
generators for a total rated capacity of
576 kW conveying flows to; (4) a
proposed tailrace 48 inches in diameter
and 10 feet long: (5) a new 25-kV
transmission line 300 feet long; and (8)
appurtenant facilities. The estimated
average annual energy produced by the
project would be 2,037,800 kilowatt
hours operating under a net hydraulic
head of 125 feet. The project power
would be sold to the Public Service
Company of Colorado.

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C, and D2.

1. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
is 18 months. The work proposed under
thé preliminary permit would include
economic analysis, preparation of
preliminary engineering plans, and a
study of environmental impacts. Based
on results of these studies Applicant
would decide whether to proceed with
more detailed studies, and the
preparation of an application for license
to construct and operate the project.
Applicant estimates that the cost of the
work to be performed under the
preliminary permit would be $80,000.

14a. Type of Application: Conduit
Exemption.

b. Project No.: 8821-000.

c. Date Filed: December 24, 1984.

d. Applicant: City of New York.

e. Name of Project: Delaware Tunnel,

f. Location; West Delaware Tunne!
Outlet in Sullivan County, New York,

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 823(a).

h. Contact Person: Joseph T. McGough
Jr,, Commissioner, Department of
Environmental Protection, City of New
York, Municipal Building, Rm. 2358, New
York, New York 10007,

i. Comment Date: May 6, 1985.

j. Description of Project: The proposed
project would utilize the existing City of
New York's West Delaware Tunnel and
would consist of the following: (1) A
new 8-foot-7-inch diameter, 80-foot-long
penstock connected to the discharge
channel of the outlet works of the
existing tunnel; (2) a new power station
containing a generating unit with a rated
capacity of 6,300-kW at elevation 833.5
feet m.s.).; and (3) a new 2,700-foot-long
transmission line tying into the existing
Central Hudson Gas and Electric
Corporation system. The Applicant
estimates & 16,870-MWh average annuz|
energy production.

k. Purpose of Exemption: An
exemption if issued, gives the Exemptee
priority of control, development, and
operation of the project under the terms
of the exemption from licensing, and
protects the Exemptee from permit or
license applicants that would seek to
take or develop the project.

L. This notice also consists of the
following standard paragraphs: A3, A9,
B, C, and D3b.

15a. Type of Application: Preliminary
Permit.

b. Project No.: 6761-002.

¢. Date Filed: September 4, 1984.

d. Applicant: Blackfeet Indian Tribe.

e. Name of Project: Lake Sherburne
Hydropower.

f. Location: On Swiftcurrent Creek,
within U.S, lands held in trust on behalf
of the Blackfeet Tribe, near Babb, in
Clacier County, Montana.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791{a)-825(r).

h. Contact Person: Mr. Earl Old
Person, Blackfeet Tribe, Browning,
Montana 59417.

i. Comment Date: May 24, 1985.

j. Description of Project: The proposed
project would utilize the existing 96.5-
foot-high Lake Sherburne Dam owned
by the Bureau of Reclamation. The
proposed project would modify one of
the outlet conduit by the installation of s
steel penstock to accomodate
pressurized releases from the reservoir
to a new powerhouse and would consis!
of: (1) A 300-foot-long, 72-inch-diameter
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steel penstock; (2) a powerhouse
containing two generating units with a
total installed capacity of 2,000 kW: and
(3) a 300-foot-long, 14.4-kV transmission
line connecting to an existing Glacier
Electric Cooperative transmission line:
The Applicant estimates an average
anpual energy prodution of 4.9 million
kWh.

A preliminary permit does not
authorize construction. Applicant seeks
issuance of a preliminary permit for a
term of 36 months during which it would
conduct engineering and environmental
{»asibility studies and prepare an FERC
license application at a cost of $198,000.
No new roads would be constructed
during the feasibility study.

k. Purpose of Project: The project
power would be sold to Montana Power
Company.

L. This notice also consis!s of the
following standard paragraphs: A5, A7,
B, C, and D2.

18a. Type of Application: Preliminary
Permit.

b. Project No.: 8669-000.

c. Date Filed: January 7, 1885.

d. Applicant: G&G Associates.

e. Name of Project: Low Head 2 Water
Power,

f. Location: East Low Canal lateral
owned by the U.S. Bureau of
Reclamation near Othello, in Adams
County, Washington.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791{a)-825(r).

h. Contact Person: Mr. Ray L.
Gunderson, Star Route, Box 60, Spirit
Lake, Idaho 83869.

i. Comment Date: May 28, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 75-fool-
long, 36-square foot-cross section
conduit located at the existing flow
control structure; (2) @ powerhouse
containing three generating units with a
lotal installed capacity of 270 kW; and
(3) & 2,500-foot-long transmission line
connecting to an existing transmission
line. The Applicant estimates an
sverage annual energy production of
800,000 kWh,

A preliminary permit does not
ruthorize construction. Applicant secks
issuance of a preliminary permit for a
term of 24 months during which it would
conduct engineering and environmental
feasibility studies and prepare an FERC
ll‘cense application at a cost of $5,000.
No new roads would be constructed or
d:’! léing conducted during the feasibility
study,

k. Purpose of Project: The project
power would be sold to a local utility.

.. This notice also consists of the
following standard paragraphs: A5, A7,
A9, B, C, and D2,

17a. Type of Application: Preliminary
Permit.

b. Project No.: 8885-000.

c¢. Date Filed: January 18, 1985.

d. Applicant: Ririe Hydro Ltd.,
Partnership.

e. Name of Project: Ririe Dam
Hydroelectric.

f. Location: On Willow Creek, within
U.S. lands administered by the Bureau
of Reclamation, near Popular, in
Bonneville County, Idaho.

8. Filed Pursuant to; Federal Power
Act, 16 U.S.C. 791(a)~-825(r).

h. Contact Person: Mr. Archie R. Ford,
P.O. Box 1940, Orofino, Idaho 83544.

i. Comment Date: May 22, 1985,

j. Description of Project: The proposed
project would utilize the existing 253-
foot-high, 1070-foot-long Rirle Dam
owned by the Bureau of Reclamation
and would consist of: (1) A 200-foot-long
penstock from the existing headworks,
through the existing outlet conduit, to a
new powerhouse located on the
southern bank of the outlet channel; (2)
a powerhouse containing one to two
generating units with a total installed
capacity of 2,500 kW; and (3) a 200-foot-
long transmission line connecting to an
existing transmission line owned by
Utah Power and Light. The Applicant
estimates an average annual energy
production of 10.9 million kWh.

A preliminary permit does not
authorize construction. Applicant seeks
issuance of & preliminary permit for a
term of 36 months during which it would
conduct engineering and environmental
feasibility studies and prepare an FERC
license application at a cost of $26,500.
No new roads would be constructed or
drilling conducted during feasibility
study.

k. Purpose of Project: The project
power would be sold to Utah Power and
Li?hl Company.

. This notice also consists of the
following standard paragraphs: A5, A7,
A9, B, C, and D2,

18a. Type of Application: Preliminary
Permit.

b. Project No.: 8913-000.

c. Date Filed: February 1, 1985.

d. Applicant: La Crosse Associates.

e. Name of Project: La Crosse
Hydroelectric Project.

f. Location: On the Mississippi River
in Huston County, Minnesota, and
Vernon County, Wisconsin.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791{a}-825(r).

h. Contact Person: Mr. joel Kirk
Rector, 8 Peabody Terrace #32,
Cambridge, Massachusetts 02138,

i. Comment Date: May 28, 1985.

j. Description of Project: The
Applicant would utilize an existing dam
and lands under the jurisdication of the

U.S. Army Corps of Engineers. The
proposed projected would consist of: (1)
A proposed headrace; (2) a proposed
penstock, which would be
approximately 25 foot long and
approximately 3 feet in diameter; (3) a
propased powerhouse containing two
generating units rated at 5,000 kW each;
(4) a proposed tailrace; (5) a proposed
69-kV, 400-foot-long transmission line;
and (6) appurtenant facilities.

The estimated average annual energy
output for the project is 53.50 GWh.

k. This notice also consists of the
following standard paragraphs: A5, A7,
A9, B, C, and D2.

1. Proposed Scope of the Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 18
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $100,000.

18a. Type of Application: Preliminary
Permil.

b. Project No.: 8864000,

c. Date Filed: January 7, 1985,

d. Applicant: Weyerhaeuser
Company,

‘e. Name of Project: Calligan Creek
Hydroelectric,

f. Location: On Calligan Creek, near
North Bend, in King County,
Washington.

g. Filed Pursuant to; Federal Power
Act, 16 U.S.C. 781(a)-825(r).

h. Contact Person: Mr, Norbert E,
Methven, Weyerhaeuser Company,
Tacoma, Washington 98477.

i. Comment Date: May 24, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 10-foot-
long concrete diversion structure located
directly downstream of the outflow of
the Calligan Lake at elevation 2,210 feet;
(2) an 8,000-foot-long, 42-inch-diameter
steel penstock; (3) a powerhouse
containing a single generating unit with
an installed capacity of 5,050 kW; (4) a
switchyard located adjacent to the
powerhouse; and (5) a 4-mile-long, 115-
kV transmission line. The Applicant
estimates an average annual energy
production of 20.6 million kWh.

A preliminary permit does not
authorize construction. Applicant seeks
issuance of a preliminary permit for a
term of 24 months during which it would
conduc! engineering and environmental
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feasibility studies and prepare an FERC
license application at a cost of $50,000.
No new roads would be constructed or
drilling conducted during feasibility
study.

k. Purpose of Project: The project
power would be either used by the
Applicant or sold to a nearby utility.

1. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C, and D2,

20a. Type of Application: Declaration
of Intention.

b. Project No.: EL84-24-001.

¢. Date Filed: October 29, 1983.

d. Applicant: Robert L, Jackman.

e, Name of Project: Standalone
Hydropower.

f. Location: On Mathews Creek in
Stevens County, Washington.

8. Filed Pursuant to: Section 23(b) of
the Federal Power Act, 16 U.S.C. 817(b).

h. Contact Person: Robert L. Jackman,
Box 588, Northport, Washington 99157.

i. Comment Date: May 6, 1985.

j. Description of Project: The proposed
project would utilize an existing catch
basin and would consist of: (1) A 2-foot-
high, 8-foot-wide intake structure; (2) a
6-inch-diameter, 1,300-foot-long
penstock; (3) a generating unit with a
rated capacity of 22 kW producing an
average annual output of 42,372 kWh;
and (4) a Ys-mile-long transmission line
from the unit to the Applicant's
residence.

A Declaration of Intention requests
that the Commission commence an
investigation to determine if it has
jurisdiction over the project.

k. Purpose of Project: To generate
power for personal home consumption.

l. This notice also consists of the
following standard paragraphs: B, C,
and D2.

21a. Type of Application: License
(Under SMW).

b. Praject No.: 6036-001.

c. Date Filed: July 30, 1884.

d. Applicant: Energenics Systems Inc.

e. Name of Project: Nimrod Dam.

l. Location: Fourche La Fave River,
Perry County, Arkansas.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Granville J.
Smith, Energenics Systems, Inc., 1725 K
Street, NW., Washington, D.C. 20006.

i. Comment Date: May 24, 1985.

j. Description of Project: The proposed
project would utilize the U.S. Army
Corps of Engineers’ Nimrod Dam and
would consist of: (1) A proposed intake
structure; (2) a proposed 15-foot-
diameter penstock about 25 feet long,
bifurcating into a 8-foot-diameter and a
4.5-foot-diameter penstock, each 55 feet
long; (3) a proposed powerhouse located
on the right dam abutment, about 80 feet

downstream of the dam toe. and housing
two generating units with a total
installed capacity of 2,570 kW; {4) a
proposed tailrace about 10 feet long; (5)
a proposed 700-footlong 13.8/kV
transmission line to connect with an
existing transmission system; and (6)
appurtenant facilities,

k. Purpose of Project: The estimated
average annual generation of 8.3 GwH
would be sold to Arkansas Power &
Light Company.

f. This notice also consists of the
following standard paragraphs: A3, A8,
B,and C,

22a. Type of Application: Preliminary
Permit.

b. Project No.: 8904-000.

c. Date Filed: January 30, 1985,

d. Applicant: Devils Canyon-Hydro
Company.

e. Name of Project: Devils Canyon
Creek Project.

f. Location: On Devils Canyon Creek,
near Hawkins Bar, within Six Rivers
National Fores!, in Trinity County,
California.

8. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Paul
Eichenberger, Eichenberger and
Associates, 4020 El Camino Avenue B4,
Sacramento, California 95821,

i. Comment Date: May 28, 1985.

j. Description of Project: The proposed
project would consist of: (1) A 5-foot-
high, 165-foot-long diversion dam at
elevation 2,005 feet; (2) a 63-inch-
diameter or 6.5-foot-wide and 3.5-foot-
deep, 8,400-foot-long diversion conduit
or channel; (3) a 49-inch-diameter, 1,150+
foot-long steel penstock; (4) a
powerhouse with a total installed
capacity of 3,900 kW operating under a
head of 330 feet; and (5) a 12-mile-long,
12.5-kV transmission line from the
powerhouse to connect to an existing
Pacific Gas and Electric Company
(PG&E) transmission line. The Applicant
eslimates an average annual generation
of 15.3 million kWh.

A preliminary permit, if issued, does
not authorize construction. The
Applicant seeks issuance of a 36-month
preliminary permit to conduct technical,
environmental and economic studies,
and also prepare an FERC license
application at an estimated cost of
$125,000.

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C, and D2.

23a. Type of Application: Preliminary
Permit. >

b. Project No.: 8868-000.

c¢. Date Filed: January 7, 1985,

d. Applicant: G&G Associates.

e. Name of Project: Low Head 1 Water
Power.

f. Location: East Low Canal lateral
owned by the U.S. Bureau of
Reclamation near Othello, in Adams
County. Washington.

8. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Ray L.
Gunderson, Star Route, Box 60, Spirit
Lake, Idaho 83869.

i. Comment Date: May 22, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 75-foot-
long, 36-square foot-cross section
conduit located at the existing flow
control structure; (2} a powerhouse
containing three generating units with a
total installed capacity of 270 kW:; and
(3) a 300-foot-long transmission line
connecting to an existing transmission
line. The Applicant estimates an
average annual energy production of
800,000 kWh.

A preliminary permit does not
authorize construction. Applican! seeks
issuance of a preliminary permit for a
term of 24 months during which it would
conduct engineering and environmental
feasibility studies and prepare an FERC
license application at a cost of $5,000,
No new roads would be constructed or
drilling conducted during the feasbility
study.

k. Purpose of Project: The project
power would be sold to a local utility.

L. This notice also consists of the
following standard paragraphs: AS, A7,
A9, B, C, and D2.

24a. Type of Application: Preliminary
Permit.

b. Project No.: 8870-000,

c. Date Filed: January 7, 1885.

d. Applicant: G&G Associates.

e, Name of Project: Low Head 3 Water
Power.

f. Location: East Low Canal lateral
owned by the U.S. Bureau of
Reclamation near Othello, in Adams
County, Washington.

8. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Ray L.
Gunderson, Star Route, Box 80, Spirit
Lake, Idaho 83869,

i. Comment Date: May 22, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 75-foot-
long. 36-square foot-cross section
conduit located at the existing flow
control structure; (2) a powerhouse
containing three generating units with a
total installed capacity of 270 kW; and
{3) & 50-foot-long transmission line
connecting to an existing transmission
line. The Applicant estimates an
average annual energy production of
800,000 kWh.

A preliminary permit does not
authorize construction. Applicant seeks
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ssuance of a preliminary permit for a
term of 24 months during which it would
conduct engineering and environmental
feasibility studies and prepare an FERC
license application at a cost of $5,000,
No new roads would be constructed or

rilling conducted during the feasbility
study.

k. Purpose of Project: The project
power would be sold to a local utility.

1. This notice also consists of the
following standard paragraphs: A5, A7,
A9, B, C, and D2.

Competing Applications

A1. Exemption for Small
Hydroelectric Power Project under SMW
Capacily —Any qualified license or
conduit exemption applicant desiring to
file a competing application must submit
to the Commission, on or before the
specified comment date for the
particular application, either a
competing license or conduit exemption
application that proposes to develop at
least 7.5 megawatts in that project, or a
notice of intent to file such an
application. Any qualified small
hydroelectric exemption applicant
desiring to file a competing application
must submit to the Commission, on or
before the specified comment date for
the particular application, either a
competing small hydroelectric
exemption application or a notice of
intent to file such an application.
Submission of a timely notice of intent
sllows an interested person lo file the
competing license, conduit exemption,
or small hydroelectric exemption
application no later than 120 days after
the specified comment date for the
particular application. Applications for
preliminary permit will not be accepted
in response to this notice.

A2. Exemption for Small
Hydroelectric Power Project under SMW
Capacity—Any qualified license or
conduit exemption applicant desiring to
file a competing application must submit
to the Commission, on or before the
specified comment date for the
particular application, either a
compeling license or conduit exemption
application that proposes to develop at
least 7.5 megawatts in thal project, or a
notice of intent to file such an
application. Submission of a timely
notice of intent allows an interested
person to file the competing license or
conduit exemption application no later
than 120 days after the specified
comment date for the particular
application. Applications for preliminary
permit and small hydroelectric
exemption will not be accepted in
response to this notice.

A3. License or Conduit Exemption—
Any qualified license, conduit

exemption, or small hydroelectric
exemption applicant desiring to file a
competing application must submit to
the Commission. on or before the
specified comment date for the
particular application, either a
competing license, conduitl exemption,
or small hydroelectric exemption
application, or a notice of intent to file
such an application. Submission of a
timely notice of intent allows an
interested person to file the competing
license, conduit exemption, or small
hydroelectric exemption application no
later that 120 days after the specified
comment date for the particular
application. Angicaliom for preliminary
permit will not be accepted in response
to this notice.

This provision is subject to the
following exception: if an application
described in this notice was filed by the
preliminary permittee during the term of
the permit, & small hydroelectric
exemption application may be filed by
the permittee only (license and conduit
exemption applications are not affected
by this restriction).

AA4. License or Conduit Exemption—
Public notice of the filing of the initial
license, small hydroelectric exemption
or conduit exemption application, which
has already been given, established the
due date for filing competing
applications or notices of intent. In
accordance with the Commission’s
regulations, any compeling application
for license, conduit exemption, small
hydroelectric exemption, or preliminary
permit, or notices of intent to file
competing applications, must be filed in
response to and in compliance with the

blic notice of the initial license, small

ydroelectric exemption or conduit
exemption application. No competing
applications or notices of intent may be
filed in response to this notice.

AS. Preliminary Permit: Existing Dam
or Natural Water Feature Project—
Anyone desiring to file a competi
application for preliminary permit for a
proposed project at an existing dam or
natural water feature project, must
submit the competing application to the
Commission on or before 30 days after
the specified comment date for the
particular application {see 18 CFR 4.30
to 4.33 (1982)). A notice of intent to file a
competing application for preliminary
permit will not be accepted for filing.

A competing preliminary permit
application must conform with 18 CFR
4.33 (a) and (d).

AB. Preliminary Permit: No Existing
Dam—Anyone desiring to file a
competing application for preliminary
permit for a proposed project where no
dam exists or where there are proposed
major modifications, must submit to the

Commission on or before the specified
comment date for the particular
application, the competing application
itself, or a notice of intent to file such an
application, Submission of a timely
notice of intent allows an interested
person lo file the competing preliminary
permit application no later than 60 days
after the specified comment date for the
particular application.

A competing preliminary permit
application must conform with 18 CFR
4.33 (a) and (d).

A7, Preliminary Permit—Except as
provided in the following paragraph, any
qualified license, conduit exemption, or
small hydroelectric exemption applicant
desiring to file a competing application
must submit to the Commission, on or
before the specified comment date for
the particular application, either a
competing license, conduit exemption,
or small hydroelectric exemption
application or a notice of intent to file
such an application. Submission of a
timely notice of intent to file a license,
conduit exemption, or small
hydroelectric exemption application
allows an interested person to file the
compeling application no later than 120
days after the specified comment date
for the particular application.

In addition, any qualified license or
conduit exemption applicant desiring to
file a competing application may file the
subject application until: (1) A
preliminary permit with which the
subject license or conduit exemption
epplication would compete is issued, or
(2) the earliest specified comment date
for any license, conduit exemption, or
small hydroelectric exemption
application with which the subject
license or conduit exemption application
would compete; whichever occurs first.

A competing license application must
conform with 18 CFR 4.33 (a) and (d).

A8. Preliminary Permit—Public notice
of the filing of the initial preliminary
permit application, which has already
been given, established the due date for
filing competing preliminary permit
applications on notices of intent. Any
competing preliminary permit
application, or notice of intent to file a
competing preliminary permit
application, must be filed in response to
and in compliance with the public notice
of the initial preliminary permit
application. No competing preliminary
permit applications or notices of intent
to file a preliminary permit may be filed
in response to this notice.

Any qualified small hydroelectric
exemption applicant desiring to file a
competing application must submit to
the Commission, on or before the
specified comment date for the
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particular application, either a
competing small hydroelectric
exemption application or a notice of
intent to file such an application.
Submission of a timely notice of intent
to file a small hydroelectric exemption
application allows an interested person
to file the competing application no later
than 120 days after the specified
commen! date for the particular
application.

In addition, any qualified license or
conduit exemption applicant desiring to
file a competing application may file the
subject application until: (1) A
preliminary permit with which the
subject license or conduit exemption
application would compete is issued, or
(2) the earliest specified comment date
for any license, conduit exemption, or
small hydroelectric exemption
application with which the subject
license or conduit exemption application
would compete; whichever occurs first.

A competing license application must
conform with 18 CFR 4.33 () and (d).

A9. Notice of intent—A notice of
intent must specify the exact name,
business address, and telephone number
of the prospective applicant, include an
unequivocal statement of intent to
submit, if such an application may be
filed, either (1) A preliminary permit
application or {2) a license, small
hydroelectric exemption, or canduit
exemption application, and be served on
the applicant{s) named in this public
notice.

B. Comments, Protests, or Motions to
Intervene—Any one may submit
comments, a protest, or a motion to
invervene in accordance with the
requirements of the Rules of Practice
and Procedure, 18 CFR 385. 210, .211,
214 In determining the appropriate
action to take. the Commissian will
consider all protests or other comments
filed, but only those who file a motion to
intervene in accordance with the
Commission's Rules may become a
party to the proceeding. Any comments,
protesls, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

C. Filing and Service of Responsive
Documents—Any filings must bear in all
capital letters the title “COMMENTS",
“NOTICE OF INTENT TO FILE
COMPETING APPLICATION",
“COMPETING APPLICATION",
“"PROTEST" or “MOTION TO
INTERVENE", as applicable. and the
Project Number of the particular
application to which the filing is in
response. Any of the above named
documents must be filed by providing
the original and the number of copies
required by the Commission’s

regulations to; Kenneth P. Plumb,
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E. Washington, D,C. 20426. An
additional copy must be sent to: Fred E
Springer, Chief, Project Management
Branch, Division of Hydropower
Licensing, Federal Energy Regulatory
Commission, Room 208 RB at the above
address, A copy of any notice of inlent,
compeling application or motion to
intervene must also be served upon each
representative of the Appiicant specified
in the particular application.

D1. Agency Comments—Federal,
State, and local agencies that receive
this notice through direct mailing from
the Commissicn are requested to
provide comments pursuant to the
Federal Power Act, the Fish and
Wildlife Coordination Act, the
Endangered Species Act, the National
Historic Preservation Act, the Historical
and Archeological Preservation Acl, the
National Environmental Policy Act, Pub.
L. No. 88-29, and other applicable
statues. No other formal requests for
comments will be made.

Comments should be confined to
subslantive issues relevant to the
issuance of a license. A copy of the
application may be obtained directly
from the Applicant. If an agency does
nol file comments with the Commission
within the time set for filing comments,
it will be presumed to have no
comments. One copy of an agency's
comments must also be sent to the
Applicant's represenlatives.

D2. Agency Comments—Federal,
State, and local agencies are inviled to
file comments on the described
application. (A copy of the application
may be obtained by agencies directly
from the Applicant.) If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency's comments must also
be sent to the Aplicant's
representalives.

D3a. Agency Comments—The U.S.
Fish and Wildlife Service, the National
Marine Fisheries Service, and the State
Fish and Game agencyf(ies) are
requested, for the purposes set forth in
Section 408 of the Energy Security Act of
1980, 1o file within 60 days from the date
of issuance of this notice appropriate
terms and conditions to protect any fish
and wildlife resources or to otherwise
carry oul the provisions of the Fish and
Wildlife Coordination Act. General
comments concerning the project and its
resources are requested; however,
specific terms and conditions to be
included as a condition of exemption
must be clearly identified in the agency
letter, If an agency does not file terms

and conditions within this time period,
that agency will be presumed to have
none. Other Federal, State, and local
agencies are requested to provide any
comments they may have in acoordance
with their duties and responsibilities. No
other formal requests for comments will
be made. Comments should be confined
to substantive issues relevant to the
granting of an exemption. If an agency
does not file comments within 80 days

fi the date of issuance of this notice,
iml be presumed to have no
comments. One copy opf an agency's
comments must also be sent to the
Applicant’s representatives.

D3b. Agency Comments—The U.S,
Fish and Wildlife Service, the National
Marine Fisheries Service, and the State
Fish and Game agencyf{ies) are
requested, for the purposes set forth in
Section 30 of the Federal Power Act to
file within 45 days from the date of
issuance of this notice appropriate terms
and conditions to protect any fish and
wildlife resources or 1o otherwise carry
out the provisions of the Fish and
Wildlife Coordination Act. General
commen!s concerning the project and its
resources are requested; however,
specific terms and conditions 10 be
included as a condition of exemption
must be clearly identified In the agency
letter. If an agency does not file terms
and conditions within this time period,
that agency will be presumed to have
none. Other Federal, State, and local
agencies are requested to provide any
comments they may have in accordance
with their duties and responsibilities. No
other formal requests for comments will
be made. Comments should be confined
to substantive issues relevant to the
granting of an exemption. If an agency
does not file comments within 45 days
from the date of issuance of this notice,
it will be presumed to have no
comments, One copy of an agency’s
comments must also be sent to the
Applicant’s representatives.

Dated: March 28, 1985,

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-7805 Filed 4-1-85: 8:45 am)
BILLING CODE ¢T17-07-M

[Project No. 7389-001]

Hydro-West, inc.; Surrender of
Preliminary Permit

March 27, 1985

Take notice that Hydro-West, Inc.,
Permittee for the proposed Range Queen
Power Station Project No, 7389,
requested by letter dated Februery 18,
1985, that its preliminary permit be
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erminated. The preliminary permit was
issued on December 12, 1883 and would
have expired on May 31, 1985, The
roject would have been located on the
White River in Rio Bianco County,
(fn}-’:.‘do.

The Permittee filed the request on
February 25, 1885, and the preliminary
nermil for Project No. 7389 shall remain
in effect through the thirtieth day after
issuance of this notice unless that day is
& Saturday, Sunday or holiday as
described in 18 § 385.2007, in which case
the permit shall remain in effect through

the first business day following that day.

New applications involving this project
site, to the extent provided for under 18
CFR Part 4, may be filed on the next
business day.

Kennecth F. Plumb,

0N "‘:.—"

FR Doc. 85-7802 Filed 4-1-85; 8:45 sm)
BULING CODE 8717-01-M

[Docket No. TABS5-2-43-000 and 00 1]

Northwest Central Pipeline Corp.;
Proposad Changes in FERC Gas Tariff

Murch 28, 1085.

l'ake notice that Northwest Central
Pipeline Corporation (Northwest
Ce '-.4!1 on March 22, 1985, tendered for
filing Fourth Revised Sheel No. 6 and
Fifth Revised Sheet Nos. 7 and 8 to its
FERC Cas Tanifl, Original Volume No. 1.
\u thwest Centeral states that pursuant

e Purchased Gas Adjustment in
\riicle 21 and the Incremental Pricing
Frovisions in Article 24 of its FERC Gas
Tariff. it proposes o decrease its rates

e April 23, 1885, lo reflect:

1) 45.13¢ per Mcf decrease in the
Cumulative Adjustment due to a
fecrease in Northwest Central’s
projected gas purchase costs,

(2] A 5.48¢ per Mcf increase in the
urcharge Adjustment {to a negative
17.52¢ per Mcf from & negative 23.00¢
per Mcl) to Amortize the Deferred
; J1| hased Gas Cost Subaccounl

Hance,

| A 11¢ per Mcf decrease in the

nce Payment Rate Adjustment (to

L

a negalive 1.40¢ per Mcf from a negative
1.29¢ per Mcf) in compliance with the
Stipulation and Agreement in Docket
No. RP82-114-000. et al.

Northwest Central states that copies
of its filing were served on all
jurisdictional customers and interested
stale commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 925
North Capitol Street, N.E.. Washington,
D.C. 20428, in accordance with Sections
385.211 and 385.214 of the Commission's
Rules of Practice and Procedure (18 CFR
385.211, 385.214). All such petitions or
protests should be filed on or before
April 4, 1985. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make prolestants parties to
the proceedings. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Keaneth F. Plumb,

Secretary.

[FR Doc. 85-7803 Filed 4-1-85; 8:45 am|
BILLING CODE 8717-07-M

[Docket No. ES85-34-000]

PacifiCorp Doing Business as Pacific
Power & Light Co.; Notice of
Application

March 27, 1885

Take notice that on March 15, 1685,
PacifiCorp doing business as Pacific
Power & Light Company (Pacific) filed
an application with the Federal Energy
Regulatory Commission, pursuant to
section 204 of the Federal Power Act,
secking an order authorizing it to issue
and sell not more than 5,000,000 shares
of Common Stock.

Any person desiring to be heard or to
make any protest with reference to said
Application should on or befare April
15, 1085, file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.

[Weook of Fab, 22 theough Mar, 1, 1685]

20426, a motion to intervene or a prolest
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 385.211 or 385.214).
All protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Persons
wishing to become parties to a
proceeding or to participate as a party in
any hearing therein must file motions to
intervene in accordance with the
Commission’s rules. The Application is
on file with the Commission and
available for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-7804 Filed 4-1-85; 8:45 am|
BILLING CODE 6717-01-M

Office of Hearings and Appeais

Case Flled Week of February 22
Through March 1, 1585

During the week of February 22
through March 1, 1985, the appeals and
applications for exception or other relief
listed In the Appendix to this Notice
were filed with the Office of Hearings
and Appeals of the Department of
Energv. Submissions inadvertently
omitted from earlier lists have also been
included.

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may [ile written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Henrings and Appeals, Department of
Energy, Washington, D.C. 20585,

Dated: March 25, 1965.
Ceorge B. Breznay,
Directon, Office of Hearings and Appeals.

Date ! Naroe and location of applcant

Case No.

Tyoe of subemission

:

!

25, 1985 - B dat A

| Econoric Reguiaiory Adminatroton, Washington, DG

S — y

MRZ0257 .| inderiocuiony order. I gramtedt The July 27, 1984 Proposed
tued 10 United Indepandent Odf
wrended 10 inthude the Jegal Binding that the txm's conduct durng May 1677,
resulindg In the Cetumenton of
violanon of 10 CFR Section 205202

 « ¢ R HAZ-0236__ | Imetlocutory osder. If grandeck The Jly 22, 1564 Proposed Remedal Geoer
Bsued 10 United independert O Company
amended 10 join Me. Patar L. Meschburg as & party.

(Case No. HRO-0Z47) would be

of the E

Progrom, in

(Case No. HRO-0247) would be
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[Week of Feb, 22 twough Mar. 1, 1385)

Name and location of apphcant I Case No 1 Ykuwmuuon

Fots 25 1685 | Baypont Refieung Company ot al. Washington, DC HRD-0270, Motan for Gisoovery and motion for avidentiary hearng ! granted Discove
! HRH-0270 would Do granted and an evidentiary heanng woulls be convensd in connec
with the Statement of Obyactions submetied by Baypornt Refieng Compan,
Robert H House, Olene Crumpion, Makcolm M. Turner and Harry £ Mason i
rosponse 10 @ Proposod Remedcl Order (Case No HRO-0255) wsued w0 »
‘ of the above
| Natueal Resources Defense Council, inc., Wastington, D.C - — Appoal of an information request denial It granted The January 14, 15es
Froedom of Inlormaton Foguest Denial ssued by the Ofce of Mo
Madenals Production would be resonded, and Natural Retowrces Delene
Cooncil, Inc Mrmmuwm‘fmwo-;w-u.
of pi pes in Richiand,
C & B Wvrehouse Distributing. Viegioia, MN - m»mmmm It grantod Cth.mhwwOwu
ing would no longer be rogured 10 fle lorm EIA-TE2B “Reseller/Hetaios
Monthly Patroloum Froducts Sates Report ™
Brownbe, Wallace, Armatrong & Bander, Washington, DC . ,.wmdmdnwumuumod The Office of Heann:
and would = Rofund Procedures pursuant 1 10
CFR, Pant 208, S\bpmv 0 connecton with the August 28, 1984 Co

Coedete Operating Co., Washington, D.C

CFR, MMWV in connection with tho May. 31, 1884, Cons
Ovder onterod inlo with Cordele Operating Company.

LB White, Daflas, TX ... & .| Motion ke discovery. It granted Discovery would bo granted 1o LB Whie n
connection with the Statement of Otyecions submitted In resporse v »
Proposed Romadal Order (Case No. HRO-0266) issued 1o Brio Petrolous
nc. and LB, White.

.| Govemment Acoountability Project, Wastngton, DC... . wa| Appoal of an informaton roquest denial. It granted Government Accountataily
Projoct would recome access 10 all agoncy records relating 1o the Los Alamas
Primer

Formby O8 Co, Pawhusha, OK Lt : Exception 10 1he reporting muvymrmmwny.m
not be regured 1o e lorm EIA-7828 “Rosollors/Rotabers’ Monthy Pevoleus
Product Sales Report.™

REFUND APPLICATIONS RECEIVED REFUND APPLICATIONS ReceiveD—Continued  Issuance of Decisions and Orders;
(Woek of Fob, 22 10 Mar. 1, 1985) [Weok of Fob. 22 10 Mar. 1, 1685] Week of January 7 Through January

11, 1985
Date mamw Case No. Date Name of relund procecding/ Case No.
il brssrdehcric S rtn During the week of January 7 through

2/25/85__ | Hetz/Akmwum  Company  of 2/27/85.._.| Amiol/impecial Pletinenes Cop. | January 11, 1985, the decisions and
Amenca

= ; gjgf:: 1 ' e RF46-37  orders summarized below were issued
st gy |l e A ey 2727788, ,j presgs  with respect Lo applications for relief

2/25/85.....| Amoco/Eiston-Kostnes Standard 2/2r/85. i RFAG-40 filed with the Office of Hearings and
i [ty A 1s of the Department of Energy
2/25/85.. | Amoco/Glen Gioson . 24/27/88 RF46-42 PR O e P € 8y

2127/85 | | RF4843 The following summary also contains a
2/25/85....| Amoco/Cars-A-Washing 227185 —| BF46-44 list of submissions that were dismissed

2027185 AFAE-45 L
2/25/85_...| Amocoldohrson Standand Serv- by the Office of Hearings and Appeals.
2/27/85 | RFd6-48

e
2025785 | Hortz/Ashiand Services Co.... 2/27/85 RF46-47 Request for Temporary Exception
UI5/86....| Hariz/Nakrel " Gag ' Ppsiine: Co. Co Andi-Co Appliances. Inc., 1/10/85: HEL-0103
| of Amarica. 2/127/85 RF45-48 »
2/25/85. ; Mertz/Paccar, e RF78-7 2/22/85 . RF90-2 Andi-Co Appliances, Inc. filed an
\2/25/85... | Hortz/ivtedake, Inc .| RF76-8 Application for Temporary Exception from
s L wrepnasd e e BETS-S i i g DEve the provisions of 10 CFR Part 430, Subpart B

§’,§2§:§ == m:? 2027785 — | RE103-2 Appendix C in which the firm sought

2125/8% i, RF76-12 2027085 | OK erreerre] A 10821 temporary exception relief from the test
2/25/85._| eii] RET8-13 2/2778S - RF106-1 progedures applicable to dishwashers. [n

312;:; ! ' Mt :g:‘_" ;ji;jﬁ: o ::g_’;; considering the request, the DOE found that
2026785 | 3 nno-:: 2720008 s AF43-11 temporary exception relief was necessary 'o
2/26/85...| Merta/Ur . .| RF76-17 prevent the firm from sufféring irreparable

2726/85.... | R 1 S 2/28/85_| Amisl/Sclt Serve O3 of Teanes- | AF46-49 harm. The DOE also found that immediate

22008, | — ! i y p
212605 ro e 2120585 | Hertz/Gut & Westem lncustios, | 7626 Felief would prevent DOE test pracedures
2/26/85 I8 . i | BF76-21 from inhibiting the introduction of a new
2/26/B5.. | Van Gas/John Fredencks .| RFES-15 Sheongiry : RF78-27 dishwasher design and, therefore, thal sucl
2/26/85.__| Palo Pinto/Kansas | RO%-158 g;:;:: - S x;::: relief was in the public interest. According!y
:’::3 ! ,’,BZ: ,:”I, v 'ﬁ'ﬁo 2/28/85 | .,' RF76-30 tempoary exception relief was granted.
2)26/85 | Vickers/Utah .. | ROY-156 Rl - | RFT5-25
2/26/85. | Delrioge/Utah M { | RO8-157 Yues., rerenrd AFT6-31

| 5/178% ST— s R , : .
:jg’:; :""::: L‘:’(; g‘oc‘;t i gﬁ 13 31785, | AF75-30 Office of Special Counsel for Compfiance. 1.

2108785 .| Amtelrdoho R McDonald | RF46-33 $1/05.ud e RE28-04 10/85; HRD-0212
2021185 | AtheksAdams/Fariand  Indus. | RES-64 oo ] 098 The Office of Special Counsel for

3085 . e—— o, ) »
by ‘Jm&m s wiidse | I s | 2125/85 reeo-1732  Compliance (OSC) filed a Motion for

i Staton l o I/ tvu 1761 Discovery in connection with & Proposed
2:27/85 ., | vtz Abbott Laboratores RFT6-22 el Remedial Order (PRO) which it issued (o
2/27/85.| Wiite/Low Motor Lines, Inc | RF80-2 Texaco, Inc. In the PRO, il is allefed tha!
2/27785 | Heni/Rapis-Nrwtosn Corp.....; RE76-23 Texaco overcharged the New York State

eranee. ) c”::;\um Ma.ys:‘,bm : ﬁ;ﬁ:‘ [FR Doc. 85-7814 Filed 4-1-85; 8:45 am| Office of General Services (GS) in the sale
|~ Propane Gas. | BILLING CODE 6450-01-M molor gasoline as a result of Texaco's

Motion for Discovery
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assignment of GS to an improper class of
purchaser, In considering the OSC's motion,
the DOE ruled that discavery was necessary
in order 1o establish Texaco's historic pricing
palicy regarding customers like GS and 10
datermine the class of purchaser to which GS
should have been assigned. The DOE noted
that discovery was warrentad in view of
pparently conflicting statements made by
Texaco during the course of this proceeding
ihe DOE therefore granted OSC's discovery
request and ordered Texaco to produce

ertoin documents for OSC's inspection and
to respond to OSC’s written interrogatories,

Implementation of Special Refund Procedures
\poo Oif Corporation, 1/8/85: HEF-0008

The DOE issued a Decision and Order
«wtiing forth procedures to be used in fili
ipplications for refund for a portion of the $1
million received as n result of o consent order
entered into by the Apco Liquidating Trust
and the DOE on August 12, 1981, The funds
will be available to customuors who purchased
motor gasoline, middle distillates, or other
covered products from Apco Oil Corporation,
Those who purchased fuel from Apco service
stations may apply for refunds based on
purchiuses made between March 1, 1973, and
October 16, 1978. Other applicants may claim
ifunds based on purchases made between
March 1, 1973 and July 1, 1978, Applications
for refund mus! be filed within 90 days of the
publication of the decision in the Fi 1]
Register. Details regarding the information to
be included in refund applications is
discussed in the Decision and Order.
Woller Petrolenm Company, Inc., 1/8/85;

HEF-0181

The DOE issued & Decision and Order
seiting forth procedures to be used in filing
applications for refund for a portion of the
selllement funds obtained as the result of the
consent order which the DOE entered into
with Waller Petrolenm Company, Inc. As of
November 30, 1984, the Waller escrow
account contained the 891,913 settlement
imount plus accrued interest of $57,998.81.
The funds will be available to customers
which purchased No. 2 heating oil and Nos. 4,
5 and 8 fuel oils from Waller during the
period November 1, 1973 through May 31,
1974, Applications for refund must be
postmarked within 80 days of the publication
of the decision in the Federal .
Specific information to be included in refund
applications is discussed in the decision.

Refund Applications

Conoce, Inc/ECO Petroluem Banco
Properties, 1/11/85: RR34-1; RR34-2

I'he DOE issued & Decision and Order
tancerning Requests for Modification filed by
'wo purchasers of Conoco motor gasoline.
Ihe firms had previously received refunds of
the threshold amount based on the
presumption of injury method. In the current
Hings. the applicants demonstrated that the
prices they paid for motar gasoline were
greater than those prevailing in their markets
for several months of the consent order
period. and the DOE concluded that the
‘oplicants should receive refunds based on

the total amount of their purchases for that
period. The refunds granted in this
procesding totaled $15.269.

Palo Pinto Oil & Gas/Gearglo, 1/11/85;

R\5-2 '

The DOE issued a Decision and Order

granting the Motion for Modification
submitted by the State of Ceorgia, in which
the State proposed to modify its utilization
plan for the refund received in the Palo Pinto
proceeding. Georgia proposed to use part of
the funds, with which it was installing solar
projects on weatherized low-income homes,
to install a solar project on a building that
housed part of the agency carrying out the
utilization plan. The solar project will be
used to heat the building, and as a
greenhouse to grow food for low-income
residents,

Standard Oil Company (Indiana}/Ernest E.

Ashley Enterprises, 1/11/85; RF21-10915

The DOE issued a Decision and Order

concerning an Application for Refund filed by
@ retailer of Amoco motor gasoline. The firm
elected to apply for a refund based upon the
presumption of injury and the formulae
outlined in Office of Special Counsel, 10 DOE
1 85,048 (1982). In considering the
Application, the DOE concluded that the firm
should recaive a refund based upon the total
volume of its Amoco motor gasoline
purchases. The refund granted in this
proceeding totaled $697.

Standard Oil Co. (Indiana)/Cuif States Oil &
Refining Co., 1/9/85; RF21-11184

The DOE issved a Decision and Order
concerning an Application for Refund filed by
a reseller of natural gas liquids (NGLs), Gulf
States Oil & Refining Company, in connection
with the Standard Oil Company (Indiana)
(Amoco) refund proceeding. The DOE found
that Gulf States experienced a’ competitive
disadvantage &s a result of its purchases of
butane and natural gasoline from Amoco, yet
the firm did not experience any competitive
disadvantage as a result of its propane
purchases. The DOE concluded therefore that
the firm should receive a portion of its
allocable share of the consent order funds
based on the volumetric approach, The
refund granted in this proceeding totaled
$41.582,
Standard Ol Compeny (Indianc)/Kies Ol

Company, et al, 1/9/85; RF21-8170 et ol

The DOE issued & Decision and Ovder
concerning file Applications for Refund filed
by a reseller of middle distillates and by
wholesalers of Amoco motor gasoline who
also sold a portion of their products through
retail stations that they owned, All of these
firms contended that they were injured by
more than the presumptive levels of injury
adopted in Office of Special Counsel, 10 DOE
§ 84,048 (1882). In considering the
Applications, the DOE rejected the firms'
claim that their inability to sell gasoline ot
their maximum lawful selling prices
established that they incurred greater injury
than the presumptive levels. The DOE also
rejected the firms’ contention that refund
monies remaining after payment of refunds to

first-stage claimants should be sllocated 10
first-stage claimants on a pro rata basis.
Finally, the DOE rejected the wholesaler's
contention that a presumption of injury lovel
of 45 percent should be established for
gallons of motor gasoline that they allegedly
purchased from Amoco at wholesale prices
und sold through retail stations that they
owned. The DOE found that the applicants
hud not demonstrated that 45 percent was the
appropriate presumptive level of injury for
wholesaler/retailers, and further determined
that their request for the establishment of a
new presumption of injury was not made in
timely fashion. Accordingly, the applicant’s
request for refunds greater than those
produced by the presumption method was
rejected. The DOE determined, however, thal
the applicants should be granted refunds
based upon the presumption method. The
refunds granted in this proceeding totalbd
§20.884.
Texas Ofl & Gas Corp./Mobil Oil Corp.,
1/7/85: RF42-7

The DOE issued a Decision and Order
concerning an Application for Refund filed by
Mobil Oil Corporation. The firm sought a
portion of the funds remitted by Texas Oil &
Gas Corporation pursuant to a consent order
that TOCCO entered into with the DOE, In
considering the request, the DOE found that
Mobil was competitively injured as a result of
the natural gas tiquid product prices that
TOGCO charged st above average market
price levels. The DOE therefore granted
Mobil a refund of $1,145,160 plus, which was
equal to the portion of the TOGCO fund
allocated 1o Mobil based on the volume of
NGLPs that Mobil purchased from TOGCO
during the consent order period.
Dismissals

The following submissions were
dismissed:

Name Caso Na.
Dept. of Intonor . o | HEE-0070, HED-0165, HEH-
0185
Parsde Company ... lmo-ouv

Copies of the full text of these
decisions and orders are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW,, Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays. They are also available
in Energy Munagement: Federal Energy
Guidelines, a commerciaily published
loose leaf reporter system.

Daoted: March 25, 1885,

George B. Breznay,

Director, Office of Hearings and Appeals.
|FR Doc. 85-7812 Filed 4-1-85; 8:45 am|
BILLING COOE 6450-01-M
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Issuance of Proposed Decision and
Order; Period of January 28 Through
February 15, 1985

During the period of January 28
through February 15, 1985, the proposed
decision and order summarized below
was issued by the Office of Hearings
and Appeals of the Department of
Energy with regard to an application for
exception.

Under the procedural regulations that
apply to exception proceedings {10 CFR
Part 205, Subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and order in final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed
to be the date of publication of this
Notice or the date an aggrieved person
receives actual nolice, whichever occurs
first,

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made in a
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contes! in any
further proceeding involving the
exception matter,

Copies of the full text of this proposed
decision and order are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m.. except
federal holidays.

Dated: March 25, 1985.
Guorge B. Breznay,
Director, Office of Hearings and Appeals.
Phillips Petroleum Co., Bartlesville,

Oklahoma: BEE-1688, Crude Oil

Phillips Petroleum Company (Phillips) filed
an Application for Exception from the
provisions of 10 CFR § 211,69, the
Entitlements Program clean-up regulations.
The exception request, if granted, would
permit Phillips to file amended ERA49 forms
for a period prior to the cut-off date
established by the clean-up regulations. This
would enable Phillips to correct for errors
which it discovered in the original ERA-49
forms that it filed for the period November
1978 through September 1980,

On February 13, 1985, the Department of
Energy issued a Proposed Decision and Order

which determined that the exception request
be denied.

[FR DOC. 85-7813 Filed 4-1-85; 8:45 am|
BILLING CODE 6450-01-M

Western Area Power Administration

Salt Lake City Area; Proposed Pre-
1989 Sait Lake City Area Integrated
Projects Firm Power Offer

AGENCY: Western Area Power
Administration, DOE.

ACTION: Extension of Written Comment
Period; Proposed Pre-1889 SLCA
Integrated Projects Firm Power Offer.

SUMMARY: The Western Area Power
Administration (Western) is in the
process of developing a pre-1989 firm
power offer of the Salt Lake City Area
Integrated Projects resources. In the
Federal Register issue of March 7, 1985
(50 FR 9321), Western's Salt Lake City
Area Office published the proposed
offer and requested written comments to
be submitted to Western by March 20,
1985. Western has now determined that
an extension of this deadline date is
desirable.

DATE: The deadline date for written
comments on the March 7, 1985,
publication is now extended to 15 days

- from the publication of this notice.

ADDRESS: On or before this extended
deadline date, written comments on the
proposed firm power offer should be
sent to: Mr. Mark N. Silverman, Area
Manager, Salt Lake City Area Office,
Western Area Power Administration,
P.O. Box 11606, Salt Lake City, Utah
84147, telephone (801) 524-5494. Further
information concerning the request for
written comments or other information
pertaining to the terms of the proposed
offer should be addressed to Mr.
Silverman.

Issued in Golden, Colorado, March 22, 1985.
William H. Claggett,
Administrator.
[FR Doc.85-7733 Filed 4-1-85; 8:45 am)|
BILLING COOE 6450-01-M

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

March 25, 1885,

The Federal Communications
Commission has submitted the following
information collection requirement to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Pub. L. 98-511.

Copies of the submission are
available from Jerry Cowden, Federal
Communications Commission, (202) 632-
7513. Persons wishing to comment on
this information collections should
contact David Reed. Office of
Management and Budget, Room 3235
NEOB, Washington, D.C. 20503, (202)
305-7231,

OMB Number: 3060-0134
Title: Application for Renewal of Radio

Station License
Form No.: FCC 574-R
Action: Revision
Estimated Annual Burden: 66.000

Responses; 4,422 Hours
William }. Tricarico,

Secretary, Federal Communications
Commission.

|FR Doc. 85-7755 Filed 4-1-85; 8:45 am)
BILLING CODE 6712-01-M

[Report No. 1505]

Petitions for Reconsideration of
Actions In Rulemaking Proceedings

“ March 25, 1985,

The following listings of petitions for
reconsideration filed in Commission
rulemaking proceedings is published
pursuant to § 1.428(e). Oppositions to
such petitions for reconsideration must
be filed within 15 days after publication
of this Public Notice in the Federal
Register. Replies to an opposition mus!
be filed within 10 days after the time for
filing oppositions has expired.

Subject: Implementation of BC Docket
No. 80-90 to Increase the Availability of
FM Broadcast Assignments. (MM
Docket No. 84-231).

Filed by: Marvin ]. Diamond and
Katherine A. Schoff, Attorneys for
Richard Foster and Dempsey Wilcox on
1-16-85. (Banner Elk, North Carolina)
William J. Tricarico,

Secretory, Federal Communications
Commission.

[FR Doc. 85-7754 Filed 4-1-85; 8:45 am]
BILLING CODE 6712-01-M

[CC Docket No, 83-1145; Phase | and Phase
I, Part 1}

Investigation of Access and
Divestiture Related Tariffs

AGENCY: Federal Communications
Commission.

ACTION: Memorandum opinion and
order; Correction

SUMMARY: This action finds that certain
language at the middle of Paragraph 18
of the Special Access Cost Order,

appearing on page 11442, in the issue of
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March 21, 1985, has to be deleted,
specifically, the two consecutive
sentences beginning “The mismatch

. " and ending with . , . increased
substantially." This action does not
affect the validity of the Commission's
conclusion in that Order,

This action is necessary to inform
interested parties of the necessary
deletions.

FOR FURTHER INFORMATION CONTACT:
Dan Grosh, Tariff Division, 202-632~
6387.

SUPPLEMENTARY INFORMATION: The
Memorandum Opinion and Order in this
proceeding (FCC 85-100) was published
on March 21, 1985, 50 FR 11440,

Erratum

In the matter of Investigation of Access
and Divestiture Related Tariffs; CC Docket
No. 831145, Phase | and Phase II, Part L.

Released: March 20, 1985,

1. On March 8, 1985, the Commission
released @ Memorandum Opinion and
Order in the above-captioned
proceeding. At the middle of Paragraph
18 in that Order, delete the two
consecutive sentences beginning “The
mismatch . . .” and ending with ", . .
increased substantially.” The statement
here that the OCC NRC rates have not
changed over the past 10 years is
incorrect, since the rates in issue were
based upon AT&T Tariff F.C.C. No. 260
which has experienced a number of rate
increases over that time period. This
does not, however, affect the validity of
the Commission’s conclusion. Since
these increases have all been across the
board for both NRC and monthly
charges, the relationship between the
historically deficient NRCs and the
monthly re charges within Tariff
F.C.C. N. 260 has not changed. Thus, the
traditional practice of setting relatively
low NRC rates and recovering the
difference in monthly rates has
apparently continued, and been
extended by the exchange carriers to the
0OCCs.

Federal Communications Commission.
William |. Tricarico,

Secretary.

[FR Doc. 85-7520 Filed 4-1-; 8:45 am)
BLLING CODE 6712-01-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed; Bernuth Lines
Ltd., et al,

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, D.C. Office of the Federal
Maritime Commission 1100 L Street,
NW., Room 10325, Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, D.C,
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572,603 of Title
46 of the Code of Federal Regulations,
Interested persons should consult this
section before communicating with the
Commission regarding & pending
agreement,

Agreement No. 202-010893-002.

Title: Florida/Caribbean Liner
Association.

Parties:

Bernuth Lines Ltd.

Calypso Lines

Wesl Indies Shipping Corp.

Tropicdal Shipping & Construction Co.,
Lt

Shipping Corporation of Trinidad and
Tobago |

Saguenay Shipping Ltd.

TEC Lines Ltd.

Sea-Land Service, Inc.

Concorde/Nopal Lines

Synopsis: The proposed amendment
would expand the scope of the
agreement to include ports and points in
Suriname and Cuyana and would
restrict voting on matters relating to
Suriname and Guyana to carriers
serving those countries. The parties
have requested a shortened review
period.

Agreement No. 213-010719-001.

Title: EAC and MOSK Space Charter
and Sailing Agreement.

Parties:

The East Asiatic Company, Ltd. A/S
Mitsui O.S.K. Lines, Ltd.

Synopsis: The proposed amendment
would permit the parties to charter
space on each other's vessels for the
carriage of noncontainerized cargo.

By Order of the Federal Maritime
Commission.

Dated: March 28, 1985,

Bruce A. Dombrowski,

Acting Secretary.

[FR Doc. 85-7851 Filed 4-1-85; 8:45 am]
BILLING CODE 6730-01-M

[Agreement No. 224-002647-004)

Agreement Between the Port of Long
Beach and C. Brewer Terminals, Inc.
(Formerly Nomal Co,, Inc.); Erratum

The Federal Register Notice of March
20, 1985 (Vol. 50, No. 54, Page 11246)
incorrectly identified Agreement No. 24—

002647-004 as Los Angeles Terminal
Agreement, whereas it should have read
Long Beach Terminal Agreement.

By Order of the Federal Maritime
Commission.

Dated: March 27, 1985,
Bruce A. Dombrowski,
Acting Secretary.
|FR Doc. 85-7832 Filed 4-1-85; 8:45 am)
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Denmark Bancshares, Inc,, et al.;
Acquieitions of Companies Engaged in
Permissible Nonbanking Activities

The organizations listed in this notice
have applied under § 225.23(a)(2) or (f)
of the Board's Regulation Y (12 CFR
225.23(a)(2) or () for the Board's
approval under section 4{c}(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21{a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 or
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activites will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
indentifying specifically any questions
of fact that are in dispute, summarizing
the evidence that would be presented at
a hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not
later than April 24, 1985.
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A. Federal Reserve Bank of Chicago
[Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
BOG90:

1. Denmuark Bancshares, Inc.,
Denmark, Wisconsin; to acquire
MecDonald Insurance Agency, Denmark,
Wiscongin, thereby engaging in the sale
of general insurance in a town with a
population not exceeding 5,000. This
activity would be conducted in Brown,
Kewaunee and Manitowoc Counties in
the State of Wisconsin.

2. East Troy Bancshares, Inc., East
Troy, Wisconsin; to acquire Wisconsin
Discount Securities Corporation,
Milwaukee, Wisconsin, thereby
engaging in the activity of discount
brokerage,

B. Federal Reserve Bank of Kansas
City. (Thomas M. Hoenig, Vice
President) 925 Crand Avenue, Kansas
City, Missouri 84198:

1. Firstier, Inc., Omaha, Nebraska; to
acquire Investors Mortgage Access
Corp., Des Moines, lowa. Applicant
proposes o operate company as a
branch office of applicant's mortgage
subsidiary, Firstier Mortgage Co.,
Omaha, Nebraska. The branch office
located in Des Moines, Iowa, will serve
as an office for residential morigage
loans for sale to permanent investors.
The loans will be primarily FHA or VA
guaranteed. Conventional loans will
also be processed, The office will
process applications, issue commitments
and close loans. Comments on this
application must be received not later
than April 16, 1985.

Board of Governors of the Federsl Reserve
System, March 27, 1985,

James McAlee,

Associate Secratary of the Boord.

[FR Doc. 85-7773, Filed 4-1-85; 8:45 am)
BILLING CODE 6210-01-M

Irwin Union Corp.; Application To
Engage de Novo in Permissible
Nonbanking Activities

The company listed in this notice has
filed an application under § 225.23(a)(1)
of the Board's Regulation Y (12 CFR
225.23(a)(1)) for the Board’s approval
under section 4(c)(8) of the Bank
Holding Company Act (12 US.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States,

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Covernors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request fora
hearing on this question must be
accompanied by a statement of the
reasons, a written presentation would
no! suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the application must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than April 22, 1885. '

A. Federal Reserve Bank of Chicago
{Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
80690:

1. Irwin Union Corporation,
Columbus, Indiana; to engage de novo
through its subsidiary, Irwin Union
Capital Corporation, Columbus, Indiana,
in providing portfolio investment advice,
general economic information, and
financial advice to clients; engaging in
underwriting and dealing in obligations
of the United States, general obligations
of states and their political subdivisions
and other obligations that state member
banks of the Federal Reserve System
may be authorized to underwrite and
deal in; providing management
consulting advice to nonaffiliated bank
and nonbank depository institutions.

Board of Governors of the Federal Reserve
System, March 7, 1985
James McAlee,

Associate Secretary of the Boar.
|FR Doc, 85-7774 Filed 4-1-85; 8:45 am)
BILLING CODE 8210-01-M

Pierson Bancorporation, Inc., et al.;
Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 8 of the Bank Holding
Company Act (12 U.S.C. 1842) and

§ 22514 of the Board's Regulation Y (12
CFR 225.14) 1o become a bank holding
company or 1o acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are sel forth in section 3(c) of the Act [12
U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Govemors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Beard of Covernors. Any comment on
an application that requests a hearing
must include a statement of why a
writlen presentation would not suffice in
lien of a hearing. identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
mus! be received not later than April 24,
1985.

A. Federal Reserve Bank of Chicago
(Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
60690: |

1. Pierson Bancorperation, Inc.,
Pierson, lowa; to become a bank holding
company by acquiring 97.2 percent of
the voting shares of Farmers Savings
Bank, Pierson, lowa.

B. Federal Reserve Bank of St. Louis
(Delmer P. Weisz, Vice President) 411
Locust Street, St. Louis, Missouri 63186

1. Farmers Capital Bank Corporatior.
Frankfort, Kentucky; to acquire at leas!
96.0 percent of the voting shares of The
Lawrenceburg National Bank,
Lawrenceburg, Kentucky.

C. Federal Reserve Bank of Dallas
{Anthony J. Montelaro, Vice President)
400 South Akard Street, Dailas, Texas
75222:

1. Community Bankers, Inc.,
Granbury, Texas; to become a bank
holding company by acquiring 100
percent of the voting shares of First
State Bank of Cleburne, Cleburne,
Texas, and to acquire Granbury
Bancshares, Inc., Cranbury, Texas,
thereby indirectly acquiring Granbury
State Bank, Granbury, Texas, and to
acquire Grandview Bancshares, Inc.,
Grandview, Texas, thereby indirectly
acquiring First State Bank, Crandview.
Texas.

D. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 101 Market Street, San
Francisco, California 94105:

1. First Central Bancorp, Inc., Phoenix.
Arizona; to become a bank holding
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company by acquiring 100 percent of the
voting shares of First Central Bank,
Phoenix, Arizona.

Board of Governors of the Federal Reserve
System, March 27, 1985,
James McAfee,
Associote Secretary of the Board.
[FR Doc. 85-7775 Filed 4-1-85; 8:45 am]
BILLING CODE 6210-01-M

Vailey Bancshares, Inc,; Formation of,
Acquisition by, or Merger of Bank
Holding Companies; and Acquisition of
Nonbanking Company

The Company listed in this notice has
applied under § 225,14 of the Board’s
Regulation ¥ (12 CFR 225.14) for the
Board's approval under section 3 of the
Bank Holding Company Act (12 U.S.C.
1842) to become a bank holding
company or to acquire voting securities
of a bank or bank holding company. The
listed company has also applied under
§225.23(a)(2) of Regulation Y (49 FR 794)
for the Board's approval under section
4(c)(8) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(8)) and section
225.21(a) of Regulation Y (12 CFR
225.21(a)) to acquire or control voting
securities or assets of a company
engaged in @ nonbanking activity that is
listed in § 225.25 of Regulation Y as
closely related to banking and
permissible for bank holding companies,
or to engage in such an activity. Unless
otherwise noted, these activities will be
conducted throughout the United States,

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
ingpection at the offices of the Board of
Governors, Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing, -
identifying specifically any questions of
{uq that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank

indicated or the offices of the Board of
Governors not later than April 24, 1985.

A. Federal Reserve Bank of Chicago
(Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
60690:

1. Valley Bancshares, Inc., Mapleton,
lowa; to become a bank holding
company by acquiring 91 percent of the
voting shares of Mapleton Trust &
Savings Bank, Mapleton, lowa, and 100
percent of the voting shares of Danco,.
Inc., Mapleton, lowa, thereby indirectly
acquiring Farmers Savings Bank,
Danbury, lowa. In addition, Valley
Bancshares, Inc. has applied to acquire
Danco's insurance business, thereby
engaging in general insurance sales in a
town with a population not exceeding
5,000,

Board of Governors of the Federal Reserve
System, March 27, 1885.

James McAfee,

Associate Secretary of the Board.

|FR Doc. 85-7778 Filed 4-1-85; 8:45 am|
BILLING CODE 6210-01-M

————— e —

FEDERAL TRADE COMMISSION

Granting of Request for Early
Termination of the Waiting Period
Under the Premerger Notification
Rules

Section 7A of the Clayton Act, 15
U.S.C. 18a, as added by Title II of the
Hart-Scott-Rodino Antitrust
Improvements Act of 1976, requires
persons contemplating certain mergers
or acquisitions to give the Federal Trade
Commission and the Assistant Attorney
Ceneral advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies.
in individual cases, to terminate this
waiting period prior lo its expiration and
requires that notice of this action be
published in the Federal Register.

The following transactions were
granted early termination of the waiting
period provided by law and the
premerger notification rules, The grants
were made by the Federal Trade
Commission and the Assistant Attorney
General for the Antitrust Division of the
Department of Justice. Neither agency
intends to take any action with respect
to these proposed acquisitions during
the applicable waiting period:

Tansacon pod

13081
wm
Transachon terminated
oftoctvo—

{2) 85-0150-—A aget  Volvo's . proposed Do
acquisition of voling securities of VBM Inter
rabonal NV, a it ventue

{3) 85-0153-Clark Equipment Company's pro- Do
posed acquisition of voting securites of Voivo
BM A8, (Aktiabolaget Voivo, UPE),

(4) B85-0154-A faget Volvo's proposed Do.
gy of Clark Michi-
&fmmwrww

(5) 85-0158—Soparad Moat Packing Compora- | Mar. 12,
son, (Jean-Noet Bongran, UPE) of woting 1985
secuntes of Sunnyland Amerca, inc, (L
Bryant Harverd, Sr., UPE),

(6) 85-0209—Bell Rescurces Lid's proposed Do
eoquisiion of voling securities of UG Mner
aln, Inc., (General Eleciric Company, UPE)

(7) 85-0233—E R. Gine\, Wil's proposed acques- Do
tion of yoting secunites of The Hiton Head
Comparty, Inc., (Urvted States Steal Corpora-
ton, UPE)

(8) 85-0221—Tha Lubmzol Corporation's pro- | Mar, 13,
posed acquesition of voling securies of Mon- 1085,
chem Company

{8) 85-0202—Sancoz, Lid.'s proposed acques- | Mar, 15,
tion of assets of Master Bulders Dwision of 1085
Martin Marietta Corporation and voting securs-
ves of Set Products, Inc, M8 M Corp and
Master Builders Company,

(10) 85-0210~Maswo Hosokawa's proposed Do.
SCqussiton voling secuntios of US. Filler Sy
toma, inc., (Ashiand OX, Inc.. UPE)

(1Y) 85-0215—Macadamia Orchards of Kapua, Do
Lid's proposed scquisiion of assets of Mac
Farms of Hawall, Inc., (CSA Limaed, UPE)

(12) 85-0216—The Cordier Group, Inc.'s pro- Do
posed scquistion of voling securities of The
Olatsson Corporation, (Jobn Brown, P.LC).

(13) 85-0219--Varian Associates, Inc's pro- Do

acquisition of assets of Contnental

Elactronics Mig. Co., (Continental Electronics
Még Sharshoiders Trust, (Interfirst Bank,
Dalas, NA. (Trustoo)
(14) 85-0227~Ryder Systom, Inc,'s proposed Do,

QASHON of
cU;ms«m.m.Mwa.

)

(15) 85-0239—Groyhound Corporalion’s  pro- Do.
posed acy of Purex Corp and
ENg's Pizza, Inc., (Purex indusiries, UPE)

(18) 65-0200~Ronaid O. Pereiman’s proposed | Mar. 18,
acquisiion of voling securiies of Pantry 1985,
Prde, Incorporated.

(17) 85-0207-Parry Dryg Stores, Inc's pro- Do.
posed scquistion of voting securities of Apax
Deug Stores, Inc.

(18) 850223+ inc's pr d Do.
sition of assets of Med Central, Inc., (Xinder-

Care Loaining Canters, Inc, UPE).

(19) 85-0106—Brentwood Associates IV, LP.'s | Mar. 10,
proposed acquistion of voting secuntes of 1985
Chartpek, Chartpak, Lid, Pichett Indusiries,

Plan Hold Corporation and M. Grumbacher,
Inc., (The Tirnes Miror Corporation, UPE).

(20) 85-0231—Time Incorporsted’s proposed Do,
acqusition of voting socurities of Southern
Pr Corporation,

(21) 85-0271—The Lovisiana Land and Explo- Do
raton Compeny’s proposed acquistion of
voting of Clam P Company

(22) 85-0212—Reuters Holding PLC's proposed | Mar, 20,

i of voting secuntes of Rich Inc 1885,
(Anthony J. Rich, UPE)

(23) 85-0210—Jwroma A Rich's proposed ac Do
Qusiton of voling securiies of Rauters Hold-
ing PLC.

(24) 85-0232—Care Enterprses Rc- | Mar. 21,

of voting of Fist Ohwo 1885,
investment Geoup, Inc.

(25) 85-0236—E. Tone Stames, Je.'s proposed Do

eftoctve—

(1) 85-0141—Clark Equipment Company's pro-
posed acquisition of voling securibes of VEM
Intermasional N.V., & joint venture.

Mar. 11,
1685,

(27) 85-0272—United States Stesl Corpors-
son's proposed scquisition of CLAM Petrole-
um Company
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FOR FURTHER INFORMATION CONTACT:
Sandra M. Peay, Legal Technician,
Premerger Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, DC. 20580,
{202) 523-3804.

By direction of the Conunission.
Emily H. Rock,
Secretary.
[FR Doc. 85-7799 Filed 4-1-85; 8:45 am|
BILLING CODE 6750-01-M

—_— Eppe—

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

{Docket No. TABS-1-21-002)

Columbia Gas Transmission Corp,;
Proposed Changes in FERC Gas Tarit!

Murch 28, 1985,

Take notice that Columbia Gas
Transmission Corporation [Columbia)
on March 22, 1985 tendered for filing the
following proposed changes to its FERC
Gas Tariff, Original Volume No. 1, to be
effective on March 1, 1984:

Substitute Ninety-seventh Revised Sheet

No. 16
Substitute Fifth Revised Sheets Nos. 16B

& 16C
Substitute Thirty-fourth Revised Sheet

No. 64

Columbia stales that the foregoing
tariff sheets are being filed in
compliance with Ordering Paragraph (B)
of the Commission’s Order issued
February 28, 1985, which directs
Columbia to file revised tariff sheets to
reflect the downward modification to
the rates of its pipeline suppliers
contained in its original filing of January
29, 1985.

The instanl filing reflecting this
revision provides for (1) an additional
decrease of $701.012 to that reflected in
the January 29, 1985 filing, which results
in a revised decrease in current
Purchased Gas Cost Applicable to Sales
Rate Schedules in the amount of
$61,699,480 and (2] an additional credit
of §706 to that reflecled in the January
29, 1985 filing, which resulls in a revised
credit to the Purchased Gas Surcharge
Applicable to Rate Schedule SGES in
the amount of $193,751.

Any person desiring 1o be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, Union
Center Plaza Building. 825 North Capitol
Street, N.E., Washington, D.C, 20428, in
accordance with Rules 211 and 214 of
the Commission's Rules of Practice and
Procedure. All such motions or protests
should be filed on or before April 4,
1985. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve 1o make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of Columbia's filing
are on file with the Commission and are
available for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-7800 Filed 4-1-85; 8:45 am|
BILLING CODE §717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control

National Symposium on the Prevention
of the Leading Work-Related Diseases
and Injuries; Open Meeting

A National Symposium on the
Prevention of the Leading Work-Related
Diseases and Injuries will be held May
1-3, 1985, st the Omni International
Hotel, Atlanta, Ceorgia. This symposium
is sponsored by the National Institute
for Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control (CDC). NIOSH has developed
and published a suggested list of the Ten
Leading Work-Related Diseases and
Injuries and has proposed national
sirategies for the prevention of five of
these. At this symposium, NIOSH will
introduce these proposed strategies for
discussion, revision, elaboration, and
further development.

The symposium is scheduled to begin
at 8:00 a.m., Wednesday, May 1, with an
opening session and continue through
12:30 p.m., Friday, May 3. Beginning at
2:00 p.m., May 1. and continuing on May
2 until 5:00 p.m., there will be five
concurrent workshops with a panel of
experts on the proposed prevention
strategies:

Workshop I: Prevention of Occupational

Lung Diseases
Workshop 11: Prevention of

Musculoskeletal Injuries
Waorkshop Ill: Prevention of

Occupational Cancers
Workshop IV: Prevention of Severe

Occupational Traumatic Injuries

Waorkshop V: Prevention of

Cardiovascular Discases

On Friday, May 3, there will be
summaries of the above five prevention
strategies.

For further information, please
contact: Roger W. Turenne, NIOSH,
CDQC, Building 1, Room 3040, 1600 Clifton
Road, NE, Atlanta, Georgia 30333,
Telephones: FTS: 236-3794, Commercial
404/329-3794,

Dated: March 28, 1985,

Elvin Hilyer,

Associate Director for Policy Coordination
Centers of Disease Contral,

[FR Doc. 7806 Filed 4-1-85; £:45 am)|
BILLING CODE 4160-19-M

Food and Drug Administration
[Docket No. B5E-0098)

Determination of Regulatory Review
Period for Purposes of Patent
Extension; Fonar Beta 3000 Nuclear
Magnetic Resonance Scanning System

AGENCY: Food and Drug Administration
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) has determined
the regulatory review period for the
medical device, the Fonar Beta 3000
Nuclear Magnetic Resonance Scanning
System, and is publishing this notice of
the determination as required by law.
This determination follows from the
submission of an application to the
Commissioner of Patents and
Trademarks, Department of Commerce.
for the extension of a patent which
claims that medical device.

ADDRESS: Writen comments and
petitions should be directed to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Frank Sasinowski, Office of Health
Affairs (HFY-20), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-1382.

SUPPLEMENTARY INFORMATION: The Druy
Price Competition and Patent Term
Restoration Act of 1984 (Pub. L. 98-417)
(the act) generally provides that a patent
may be extended for a period of up to 5
years so long as the patented item
(human drug product, medical device,
food additive, or color additive) was
subject to regulatory review by FDA
before the item was marketed.

Under the act, a product’s “regulatory
review period" forms the basis for
determining the amount of extension an
applicant may receive. A regulatory
review period consists of two periods of
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time: a testing phase and an approval
phase. For medical devices, the testing
phase begina with a clinical

investigation of the device and runs

until the approval phase begins. The
spproval phase starts with the initial
submission of an application to market
the device and contnues until

permission to market the device is
granted. Although only a portion of &
regulatory review period may count
toward the actual amount of extension
that the Commissioner of Patents and
Trademarks may award (half the testing
phase must be subtracted as well as any

patent was issued), FDA's determination
of the length of a regulatory review
period for @ medical device will include
all of the testing phase and approval
phase as specified in 35 U.S.C.
156(2)(3)(B).

FDA has determined that the
spplicable regulatory review period for
the Fonar 3000:Nuclear Magnetic
Resonance Scanning System is 513 days.
Of this time, 262 days oceurred during
the testing phase of the regulatory
review period, while 251 days occurred
during the approval phase, These
periods of time were dérived from the
following dates:

1. The date a clinical investigation
uvolving this device was begun: May 2,
1983

FDA did not verify May 2, 1983, which
was claimed by the applicant for patent
extension as the date on which a clinical
triul of the device was begun. Because
his device was judged to be other than
4 significant risk device under 21 CFR
Part 812, the applicant was not required
to submit and obtain approval of an
application for an investigational device
exemption before initiating a clinical
investigation of the device. Accordingly,
FDA cannot comment on the date that
the applicant claims clinical testing of
the device commenced.

2. The date an application was
initially submitted with respect to the
device under section 515 of the Federal
Food, Drug, and Cosmetic Act: January
18, 1084,

The applicant claimed that the
En-marl\et approval application (PMA)
for the device (PMA No. P830076) was
initially submitted on October 31, 1983.
FDA received the PMA on November 8,
1983. More important, FDA notified the
epplicant that the PMA was incomplete
and could not be filed. On January 19,
1984. FDA received the additional
information necessary to make the
épplication sufficiently complete to
permit agency action to begin.

3. The date the application was
Opproved: September 26, 1984.

FDA has verified that PMA No.
P830078 was approved on September 26,
1984, as stated by the applicant.

Anyone with knowledge that any of
the dates published is in error may, on
or before June 3, 1985, submit to the
Dockets Management Branch written
comments and ask for a
redetermination. Furthermore, any
interested person may petition FDA, on
or before September 30, 1985, for a
determination regarding whether the
applicant acted with due diligence
during the regulatory review period. To
meet its burden, the petition must
contain sufficient facts to merit an
investigation by FDA. (See H. Rept. No.
98-857, Part 1, 98 Cong., 2d Sesa., pp 41~
42, 1984.) Petitions should be in the
format described in 21 CFR 10.30.

Comments and petitions should be
submitted to the Dockets Management
Branch (address above) in three copies
(except that individuals may submit
single copies) and identified with the
docket number found in brackets in the
heading of this document. Received
comments and petitions may be seen in
the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Dated: March 27, 1985,

Stuart L. Nightingale,

Associate Commissioner for Health Affairs.
[FR Doc. 85-7766 Filed 4-1-85; 8:45 am)
BILLING CODE 4160-01-M

[Dooket No. 85E-0127]

Determination of Regulatory Review
Period for Purposes of Patent
Extension; Promit

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) has determined
the regulatory review period for the
human drug product, Promit, and is
publishing this notice of the
determination as required by law. This
determination follows from the
submission of an application to the
Commissioner of Patents and
Trademarks, Department of Commerce,
for the extension of a patent which
claims that human drug product.
ADDRESS: Written comments and
petitions should be directed to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:

Frank Sasinowskl, Office of Health
Alffairs (HFY-20), Food and Drug

Administration, 56800 Fishers Lane,
Rockville, MD 20857, 301-443-1382.

SUPPLEMENTARY INFORMATION: The Drug
Price Competilion and Patent Term
Restoration Act of 1984 (Pub. L. 88-417)
(the act] generally provides that a patent
may be extended for a period of up to 5
years so long as the patented item
(human drug product, medical device,
food additive, or color additive) was
subject to regulatory review by FDA
before the item was marketed.

Under the act, a product's "regulatory
review period"” forms the basis for
determining the amount of extension an
applicant may receive. A regulatory
review period consists of two periods of
time: A testing phase and an approval
phase. For human drug products, the
testing phase begins when the
exemption to permit the clinical
investigation of the drug becomes
effective and runs until the approval
phage begins. The approval phase starts
with the initial submission of an
application to market the human drug
product and continues until permission
to market the drug product is granted.
Although only a portion of a regulatory
review period may count toward the
actual amount of extension that the
Commissioner of Patents and
Trademarks may award (half the testing
phase must be subtracted as well as any
time that may have occurred before the
patent was issued), FDA's determination
of the length of a regulatory review
period for a human drug product will
include &ll of the testing phase and
approval phase as specified in 35 U.S.C.
156(g)(1)(B).

FDA has determined that the
applicable regulatory review period for
Premit (Dextran 1) is 468 days. None of
this time occurred during the testing
phase of the regulatory review period
because the applicant never filed for an
exemption to conduct clinical studies
within the United States, All 468 days
occurred during the approval phase.
These periods of time were derived from
the following dates:

1. The date an exemption under
section 505(i) of the Federal Food, Drug,
and Cosmetic Act involving this drug
product became effective: Not
applicable.

Clinical studies supporting the safety
and efficacy of Promit were performed
outside the United States. No exemption
under section 505(i) of the Federal Food,
Drug, and Cosmetic Act involving the
drug product was filed.

2. The date an application was
initially submitted with respect to the
humen drug product under section
505(b) of the Federal Food, Drug, and
Cosmetic Act: July 20, 1983,
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The applicant claimed that the new
drug application for the drug (OB-NDA
83-715) was initially submitted on July
15, 1863; however, FDA did not receive
the application until July 20, 1983.

3. The date the application was
approved: October 30, 1984,

FDA has verified that OB-NDA 83-
715 was approved on October 30, 1984,
as stated by the applicant.

Anyone with knowledge that any of
the dates published is in error may, on
or before June 3, 1985, submit to the
Dockets Management Branch written
comments and ask for a
redetermination. Furthermore, any
interested person may petition FDA, on
or before September 30, 1985, for a
delermination regarding whether the
applicant acted with due diligence
during the regulatory review period. To
meet its burden, the petition must
contain sufficient facts to merit an
investigation by FDA. (See H. Rept. No.
98-857, Part 1, 98 Cong., 2d Sess., pp. 41—
42, 1884.) Petitions should be in the
format described in 21 CFR 10.30.

Comments and petitions should be
submitted to the Dockets Management
Branch (address above) in three copies
(except that individuals may submit
single copies) and identified with the
docket number found in brackets in the
heading of this document. Received
comments and petitions may be seen in
the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Dated: March 27, 1985,
Stuast L. Nightingale,

Associate Commissioner for Health Affairs.
[FR Doc. 85-7767 Filed 4-1-85; 8:45 am)
BILLING CODE 4180-01-M

[Docket No. 85F-0092]

Squirt & Co,; Filing of Food Additive
Petition

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that Squirt & Co. has filed a petition
proposing that the food additive
regulations be amended to provide for
the safe use of aspartame (1-methyl N-L-
«-aspartyl-L-phenylalanine) as a
sweetener in ready-to-serve
nonrefrigerated, pasteurized, aseptically
packaged dilute fruit juice beverages.
FOR FURTHER INFORMATION CONTACT:
Anthony P. Brunetti, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472~
5690.

SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 409(b)(5), 72 Stat. 1786 (21
U.S.C. 348(b){5))). notice is given that a
petition (FAP 5A3829) has been filed by
Squirt & Co., 777 Brooks Ave., Holldnd,
MI 49423, proposing that § 172.804
Aspartame (21 CFR 172.804) be amended

. o provide for the safe use of aspartame

(1-methyl N-L-«-aspartyl-Ll-
phenylalanine) as a sweetener in ready-
to-serve nonrefrigerated, pasteurized,
aseptically packaged dilute fruit juice
beverages.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c) (proposed December 11,
1979; 44 FR 71742).

Dated: March 25, 1085.

Richard J. Ronk,

Acting Director, Center for Food Safety and
Applied Nutrition,

[FR Doc. 85-7765 Filed 4-1-85; 8:45 am)
BILLING CODE 4130-01-M

Health Resources and Services
Administration

Information Requested by the Task
Force on Organ Transplantation

The Task Force on Organ
Transplantation announces that it is
gathering information to assist it in its
deliberations on a multitude of issues
relating fo organ procurement and
transplantation. Interested individuals
and organizations are invited to submit
materials for consideration of the Task
Force as it addresses the issues
mandated by the National Organ
Transplant Act (Pub. L. 98-507). The
information being sought should address
the following:

Immunosuppressive Medications

* The safety, effectiveness, and cost
(including the cost-savings from
improved success rates of
transplantation) of different modalities
of treatment;

* The extent of insurance
reimbursement for long-term
immunosuppressive drug therapy for
organ transplant patients by private
insurers and the public sector;

* Problems that patients encounter in
obtaining immunosuppressive
medications; and

* The comparative advantages of
grants, coverage under existing Federal
programs, or other means to assure that
indlviduals who need such medications
can obtain them.

Organ Procurement and Transplantation

* Public and private efforts to procurs
human organs for transplantation and
factors that diminish the number of
organs available for transplantation;

* Problems in coordinating the
procurement of viable human organs
including skin and bone;

* The education and training of hea!th
professionals, including physicians,
nurses, and hospital and emergency care
personnel, with respect to organ
procurement;

* The education of the general public,
the clergy, law enforcement officers,
members of local fire departments, and
other agencies and individuals that may
be instrumental in effecting organ
procurement;

* Assuring equitable access by
patients to organ transplantation and
assuring the equitable allocation of
donated organs among patients
medically qualified for an organ
transplant;

« Barriers to the donation of organs to
patients (with special emphasis upon
pediatric patients), including barriers (o
the improved identification of organ
donors and their families and organ
recipients;

¢ The number of potential organ
donors and their geographical
distribution;

¢ Current health care services
provided for patients who need organ
transplantation, and organ procurement
procedures, systems, and programs
which affect such patients;

¢ Cultural factors affecting the family
with respect lo the donation of the
organs;

* Ethical and economic issues relating
to organ transplantation needed by
chronically ill patients;

* The conduct and coordination of
continuing research concerning all
aspects of the transplantation of organs;

* The factors involved in insurance
reimbursement for transplant
procedures by private insurers and the
public sector;

* The manner in which organ
transplantation technology Is diffused
among and adopted by qualified medicsl
centers;

* Whether the number of transplant
centers using such technology is
sufficient or excessive; :

¢ Whether the public has sufficient
access to medical procedures using such
technology;
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+ The feasibility of establishing, and
the likely effectiveness of a national
registry of human organ donors.

The Task Force is to submit reports on
these issues to the Secretary and the
Congress on August 14, 1985 (on
immunosuppressive therapies) and on
January 14, 1886 (on all other issues).

Any person or group wishing to
provide the Task Force with relevant
information should do so no later than

. May 30, 1985, Wrilten material should
be submitied to Jon Gold, Office of
Organ Transplantation, Office of the
Administrator, HRSA, Room 17-60,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland. 20857.

FOR FURTHER INFORMATION

conNTACT: Linda D. Sheaffer, Acting
Executive Director, Task Force on Organ
Transplantation, Room 17-80, Parklawn
Building. Rockville, Maryland 20857,

{301) 443-7577.

Duted: March 27, 1885,
Robert cl’m M-D-o
Administrator, Assistant Surgeon Geaeral,
[FR Doc, 85-7770 Filed 4-1-85; 8:45 am|]
BILLING CODE 4160-16-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
Reaity Action C-38545; Colorado

AGENCY: Bureau of Land Management,
Interior,

AcTion: Notice of Realty Action, Serial
No. C-38545, Determination of land
sultable for exchange under the

authority of Sections 205, 208, 302(b),

and 310-of the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1715,
1716, 1732, and 1740},

SuMMARY: Forty acres of public land
under the jurisdiction of the Bureau of
Land Management located near El Jebel,
Colorado, in Eagle County have been
determined suitable for exchange. The
determination of suitability has been
made in response to a Bureau-benefiting
exchange proposal received from Mr.
Gene A. Grange. In the proposal, Mr.
Grange has offered to exchange forty
acres also located near El Jebel,
(.ul{)rado. in Eagle County. The
Exchange proposal has been made to
faen‘;lntate the consolidation of both
entity’s land holdings and thus increase
managerial efficiency and the public
values of natural resources found on the
land being considered for exchange.

The value of the lands to be
exchanged is approximately equal, and
the ucreage will be adjusted or money

will be used to equalize the values upon

completion of the final appraisal of the
lands.

The following lists the land
determined suitable for exchange.

Offered Private Land

Logal Description

Sath Principal Mencian
T7S REIW,
O O I I e e i o 49

Selected BLM Land

Legal Dascripbon

Sorthy
T.78

JRw,
Sec 35

WSHSWhN ... . - L

Terms and Conditions: The following
reservations for existing uses and users
would be made in a patent issued for the
public lands.

1. The reservation to the United States
of a right-of-way for ditches or canals
constructed by the authority of the
United States, Act of August 30, 1880 (43
U.S.C. 945).

2. The reservation for an existing
power transmission line under
authorization D-011779.

The publication of this notice in the
Federal Register will segregate the
public land described above to the
extent that they will not be subject to
appropriation under the public land
laws, including the mining laws. As
provided by the regulations of 43 CFR
2201.1(b). any subsequently tendered
application, allowance of which is
discretionary, shall not be considered as
filed and shall be returned to the
applicant. This segregation will expire
two years from the date of publication
of this notice.

Those non-Federal lands described
above subject to prior Federal reserved
minerals are hereby segregated to the
extent that such interests will not be
subject to appropriation under the
mining laws until a notice pursuant to 43
CFR 2200.3{a) is issued.

For Further Information and Public
Comment: Additional information
concerning this exchange, including the
planning documents and environmental
assessment, is available for review in
the Glenwood Springs Resource Area
Office at 50629 Highway 6 and 24,
Glenwood Springs, Colorado. For a
period of 45 days from the date of this ~
notice, interested parties may submit
comments to the District Manager,
Grand Junction District Office, Bureau of
Land Management, 764 Horizon Drive,
Grand Junction, Colorado 81501. Any
adverse comments will be evaluated by
the District Manager, who may vacate or

modify this realty action and issue his
final determination. In the absence of
any action by the District Manager, this
realty action will become a final
determination of the Department of the
Interior.

Dated: March 22, 1985,
Wright Sheldon,
District Manager, Grand Junction District
Office.
[FR Doc. 85-7824 Filed 4-1-85; 8:45 am|
SILLING CODE 4310-84-M

Reassessment of Wilderness
Inventory Decision; Idaho and Oregon

Notice is hereby given that the Idaho
and Oregon State Directors of the
Bureau of Land Management will be
reassessing the wilderness inventory
decision as it relates to Inventory Unit
ID-16-48a /OR-3-194A, Lookou! Butte.

This unit, located in the Boise and
Vale Districts, was declared as lacking
in wilderness characteristics in the
wilderness inventory decision of
November 1981. That decision was
appealed to the Interior Board of Land
Appeals (IBLA).

On February 11, 1985, the IBLA ruled
that the inventory decision was set
aside and remanded. The Idaho and
Oregon State Directors will review the
wilderness inventory files and the IBLA
decision, and will issue a revised final
inventory decision on the unit by July
1985. 2

For further information, contact the
Bureau of Land Management, 1daho
State Office, 3380 Americana Terrace,
Boise, ID 83706.

Harold H. Ramsbacher,

Deputy State Director for Renewuble
Resources.

[FR Doc. 85-7855 Filed 4-1-85; 8:45 am]
BILLING COOE 4310-G0-M

Proposed Classification of Lands; Utah

AGENCY: Bureau of Land Management,
Interior.

AcCTION: Notice of proposed
classification.

summARY: The following described
lands, classified for recreation under
serial number U-016659, have been
examined pursuant to application U-
49798, filed by the Utah State Division of
Parks and Recreation, under the
Recreation and Public Purposes Act of
June 14, 1926, as amended.

T.26S,R.19E, SLM
Sec. 25: all above 5,800 feet;
Sec, 26: EV o canyon rim;
Sec. 35: NEYNE'% to r'm, SEYGNEY 1o rim.
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T.28S,R.20E, SIM

Sec, 20: SWY%, W%SEY:

Sec. 28: EXXEY, NWYNEY:

Sec, 26: NWWUNEY, N“aNW%;

Sec. 30: NVaN Y

Sec. 31: Lots 2-4 SWYWNE %, SEUNWY,

E%SWY¥%, WH“SEY, SEY%SEY:

Sec. 33: E%SWY%, WXSEY, SEWUSEY%.
T.272S.R.20E, SIM

Sec. 4: Lots 3, 6, SEYANW %, NEViSWY;

Secc. 8: NW%,

The areas described aggregate 2,700 acres.

The following described lands have
been examined pursuant to a petition for
classification under the Recreation and
Public Purposes Act of June 14, 1928, as
amended.

T.26 S,R.20E, SLM

Sec. 21: SEYa:

Sec. 27: SUNW ¥, WHSWY4;
T.26S.R.18E, SIM

Sec. 36: W% to rim, E%XW %W %.

T.26S. R.20E,, SIM
Sec, 20: W eNE Y%, NW Y%.
The areas described aggregate 705 acres.

The lands are hereby classified as
unsuitable for Recreation and Public
Purposes because they are more suitable
for retention in Federal ownership for
the development of multiple resources.

This determination is baged on the
following factors:

1. Of 56,220 acres of land classified for
recreation, 2,700 acres remain classified
after creation of Canyonlands National
Park and Dead Horse Point State Park.
The classification segregated the lands
only from disposal, except under the
recreation and public purposes act.
Therefore, the land are being managed
for multiple uses, including grazing,
recreation and mineral exploration on
the mesa tops and primarily for mineral
exploration on the steep cliffs which
contain the uranjium-bearing Chinle
formation. The lands should continue to
be managed for multiple uses.

2. The State of Utah, Division of Parks
and Recreation, applied for 2,169 acres
of land when development is only
planned on approximately 94 acres. In
accordance with 43 CFR 2741.4(c), “No
more public lands than are reasonably
necessary shall be conveyed. . . ."

3. The mineral report on the subject
lands indicates that they are
prospectively valuable for the leasable
minerals potash, oil and gas and that
disposal of the surface on approximately
2,110 acres would unreasonably
interfere with their development.

4. The mineral report indicates that
the area has potential for the occurrence
of locateable minerals and that the area
is covered with mining claims. These
claims, which the claimants will not
relinguish, have the effect of granting a
possessory right to the mining claimant

in both the surface and sub-surface, thus
precluding disposal of the surface.

From the date of this notice until May 24,
1985 interested parties may submit comments
to the District Manager, Bureau of Land
Management, P.O. Box 970, Moab, UT 84532,

Additional information is available
for inspection at the Moab District
Office, 82 E. Dogwood, P.O. Box 970,
Moab, UT 84532 or the Grand Resource
Area Office, Sand Flats Road, P.O. Box
M., Moab, UT 84532.

Gene Nodine,
District Manaoger.
Dated: March 22, 1885,
[FR Doc. 85-7777 Filed 4-1-85; 8:45 am]
BILLING CODE 4310-D0-M

Colorado; Filing of Plats of Survey

March 22, 1985,

The plats of survey of the following
described land will be officially filed in
the Colorado State Office, Bureau of
Land Management, Denver, Colorado,
effective 10:00 a.m., March 22, 1985,

The plat representing the dependent
resurvey of a portion of the east and
north boundaries, subdivisional lines,
and Mineral Survey No. 15394, Spar
Fissure lode, and the survey of the
subdivision of section1, T. 15 S., R. 72
S.. Sixth Principal Meridian, Colorado,
Croup 776, was accepted March 14,
1985.

The supplemental plat prepared to
ghow a subdivision of original lot 9,
Section 24, T. 8 S, R. 87 W., Sixth
Principal Meridian, Colorado, was
accepted February 20, 1985,

The plat, in two sheets, representing
the dependent resurvey of a portion of
the First Standard Parallel South (south
boundary T. 5 S., R. 102 W), the east
and west boundaries, and subdivisional
lines, and the survey of the subdivision
of certain sections, T.6 8., R. 103 W,
Sixth Principal Meridian, Colorado, .
Group 662, was accepted February 25,
1985.

The plat representing the dependent
resurvey of the First Standard Parallel
South through R. 103 W,, and a portion
of R. 104 W., a portion of the south
boundary, the west boundary, and
subdivisional lines, and the survey of
the subdivision of certain sections, T. 6
S., R. 104 W, Sixth Principal Meridian,
Colorado, Group 862, was accepted
February 25, 1985.

These surveys were executed. and the
supplemental plat was prepared for
certain administrative needs of this
Bureau,

The plat representing the metes-and-
bounds of Tract 37, T.3N..R. 78 W,,
Sixth Principal Meridian, Colorado,

Group 775, was accepted February 17,
1985.

The plat representing the dependent
resurvey of a portion of the south
boundary, a portion of the subdivisional
lines, and the dependent resurvey of H.
E. S. No. 259, and the survey of the
subdivision of sections 33 and 34, T. 4
N., R. 78 W., Sixth Principal Meridian,
Colorado, Group 775, was accepted
February 27, 1985.

The plat representing the dependent
resurvey of a portion of the south
boundary, of T, 34, N., R. 5 E,, & portion
of the east boundary, a portion of the
subdivisional lines, and a portion of
Homestead Entry Survey No, 87, and the
survey of the subdivision of sections 1
and 2, T. 33 N, R. 5 E., New Mexico
Principal Meridian, Colorado, Group
710, was accepted March 12, 1985,

The plat representing the dependent
resurvey of a portion of the east
boundary and the metes-and-bounds
survey of certain tracts, T. 39, N, R. 2E,
New Mexico Principal Meridian,
Colorado, Group 727, was accepted
March 14, 1685.

The plat representing the dependent
resurvey of a portion of the
subdivisional lines and a portion of
Tracts 41 and 43, and the metes-and-
bounds survey of lot 18 in section 2 and
lot 19 in section 3, T 39, N., R. 3 E., New
Mexico Principal Meridian, Colorado,
Group 727, was accepted March 14,
1885.

The plat representing the dependen!
resurvey of a portion of the 10th
Standard Parallel North on the south
boundary of T. 41, N, Rs, 12 and 13 W.,
a portion of the south, east and wes!
boundaries, a portion of the
subdivisional lines, and the survey of
the subdivision of certain sections, T. 40
N.. R. 13 W., New Mexico Principal
Meridian, Colerado, Group 723, was
accepted March 14, 1985.

The plat representing the dependent
resurvey of a portion of the east and
wes!t boundaries, the north boundary,
and a portion of the subdivisional lines:
the survey of the subdivision of certain
sections, and the remonumentation of
certain original corners, T. 46, N., R. 11
W., New Mexico Principal Meridian.
Colorado, Groups 449 and 715, was
accepted March 12, 1985.

These surveys were executed to meet
certain administrative needs of the US.
Forest Service.

All inquiries about this land should be
sent to the Colorado State Office,
Bureau of Land Management, 2020
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Arapahoe Street, Denver, Colorado
80205,

lack A. Eaves,

Acting Chief Cadastral Surveyor for
Colorado,

[FR Doc. 85-7829 Filed 4-1-85; 8:45 am|
BULUING CODE 4310-84-M

New Mexico; Availability of Draft Rio
Puerco Resource Management Plan
and Environment Impact Statement

AGENCY: Bureau of Land Management,
Interior,
AcTioN: Notice of availability.

suMMARY: The Bureau of Land
Management announces the availability
of the Draft Rio Puerco Resource
Management Plan (RMP)/Environment
Impact Statement (EIS) for public review
and comment. This document analyzes
land use planning options for
approximately 896,490 acres of public
land in central and north central New
Mexico. The BLM also proposes nine
Areas of Critical Environmental

Concern (ACEC),

Public participation: Comments on the
Draft RMP/EIS will be accepted until
close of business July 1, 1885. There will
be public hearings at the following
locations:

Cuba, May 29, 1985, 7 p.m., Municipal

Complex Meeting Room
Albuquerque, May 30, 1985, 7 p.m.,

Albuguerque Convention Center, 401

Second Street, NW
Estancia, June 3, 1985, 7 p.m., Catholic

Center
Grants, June 4, 1985, 7 p.m., Holiday Inn,

I-40 Exit 85

Oral testimony will be limited to 10
minutes. Written comments are
encouraged even if an oral presentation
is made.

A copy of the draft RMP/EIS will be
sent to all individuals, government
agencies, and groups who have
expressed interest in the Rio Puerco
planning process. In addition, review
topies may be examined at the
following locations:

Bureau of Land Management Offices
New Mexico State Office

Public Affairs Staff, Room 2016, U.S.
Post Office and Federal Building, P.O.
Box 1449, Sante Fe, New Mexico
8750, (505) 988-6316

Albuquerque District

505 Marquette SW, Western Bank
Building, 8th Floor, P.O. Box 6770,
Albuquerque, New Mexico 87109,
(505) 766-2455

Rio Puerco Resource Area

3550 Pan American Freeway, NE, P.O.
Box 6770, Albuquerque, New Mexico
87109, (505) 766-3114

SUPPLEMENTARY INFORMATION: Four
alternatives for managing the public
land in the Rio Puerco are analyzed in
the Draft RMP/EIS,

The Current Management Alternative
discusses a level of management similar
to the current situation. This alternative
corresponds to the No-Action
allernative required by NEPA.

The Resource Conservation
Alternative emphasizes the protection
and enhancement of nonconsumptive
natural resource values. The Resource
Production Alternative emphasizes the
development of resources that generate
goods and services that contribute to the
local and regional economy. The
Balanced Management/Preferred
Alternative emphasizes providing
needed goods and services while
protecting important and sensitive
environmental values.

Areas of Critical Environmental
Concern: Nine Areas of Critical
Environmental Concern (ACEC) are
recommended for designation. These
areas are discussed briefly below.

1. The Torrejon Fossil Fauna Area is a
paleontological area, covering 3,000
acres, The area will be protected for
scientific study and off-road-vehicles
will be limited to existing roads and
trails.

2. The Jones Canyon Area (650 acres)
has a prehistoric Pueblo II-1I1
community and contains over 25
masonry sites. Non-public lands would
be acquired, minerals would be
withdrawn, vehicles would be limited to
existing roads and trails, and no surface
occupancy for oil and gas activities
would be allowed in the area.

3. San Luis Mesa Raptor area has
sandstone bluffs which provides
excellent raptor habitat on 1,400 acres.
This area also covers the Empetirado
Watershed which is part of the Rio
Puerco Hydrology Study.

There would be seasonal restriction
on surface disturbing activities, and
vehicle use would be limited to existing
roads and trails in the area. All minerals
would be withdrawn in the Empedrado
Watershed Area, which includes 640
acres.

4. Cabezon Peak (5,800 acres) a
volcanic plug, is a popular recreational
area and local landmark. The area also
contains two rare cactus species, a
prehistoric shrine (possibly still in use)
and raptor nesting areas. The non-public
lands would be acquired and the area
would be closed to vehicle use.

5. Canon Tapia (1,100 acres) has a
large number of prehistoric rock art sites
in both large panels and individuals
glyphs as well as other site types. Non-
public lands would be acquired, and no
surface occupancy for oil and gas
activities would be allowed in this area.

6. EIK Springs (10,300 acres) was
designated a crucial winter range for elk
and deer herds in the New Mexico
Comprehensive Wildlife Plan. This area
also contains a paleontological area
which is a Geologic Reference Section
for the Juana Lopez member of the
Mancos Formation. The non-public
lands would be acquired, there would be
seasonal restrictions on oil and gas
activities and vehicle use in this area. In
addition, the reference section would be
designated as a research natural area,
and minerals would be withdrawn in the
research natural area.

7. Tent Rocks (1,700 acres) is a
popular recreation area that has unique
volcanic tufts. These formations are
steep cone formations up to 90 feet tall.
Managemen! agreements would be
developed with private landowners, and
vehicles would be limited to existing
roads and trails,

8. Ojito (13,700 acres) has several rare
plant species, and includes the
Querencia Watershed Study Area which
is part of the Rio Puerco Hydrology
Study. The area also conlains a
substantial underground gas storage
facility, which would be managed as a
geologic hazard. There would be no
surface disturbance, vehicles would be
limited to existing roads and trails, a
portion of the area would be closed to
vehicle use, and the gas storage area
and the Querencia Watershed would be
withdrawn from locatable minerals.

9. Ball Rach (1,900 acres) has unique
communities of rare plants and
paleontological resources including
Eocene mammal bones. Vehicles would
be limited to existing roads and trails,
no surface disturbance would be
allowed, and the area would be
withdrawn from minerals,

FOR FURTHER INFORMATION CONTACT:
For more information or to obtain copies
of the Draft RMP/EIS contact Herrick
Hanks, Area Manager Rio Puerco
Resource Area, P.O. Box 6770,
Albuquerque, New Mexico 87109.
Telephone {505) 766-3114.

Dated: March 14, 1885,
Monte G. Jordan,
Associate State Director.
|FR Doc. 85-7807 Filed 4-1-85; 8:45 am|
BILLING CODE 4310-FB-M
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Flling of Plats of Survey; Oregon

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice.

SUMMARY: The plats of survey of the
following described lands have been
officially filed in the Oregoa State
Office, Portland, Oregon on the dates
hereinafler stated:

Willamette Meridian

Oregon

T.38S,R.3W,;

T.25S.R.4W;

Accepted February 22, 1985, and
officially filed March 5, 1985.

The above-listed plats represent
dependent resurveys, and subdivisions,
FOR FURTHER INFORMATION CONTACT:
Bureau of Land Management, 825 N.E.
Multnomah Street, P.O. Box 2965,
Portland, Oregon 97208.

Dated: March 25, 1985,

Robert E. Mollohan,

Aclil:q Chief, Branch of Lands and Minerals
Operations.

[FR Doc, 85-7779 Filed 4-1-85; 845 am|
BILUING CODE 4310-33-M

Fish and Wildlife Service

Information Collection Submitted to
the Office of Management and Budget
for Review Under the Paperwork
Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget (OMB) for approval under
the provisions of the Paperwork
Reduction Act (44 U.S.C. Chapter 35).
Copies of the proposed information
collection requirement and related forms
and explanatory material may be
obtained by contacting the Service's
clearance officer at the phone number
listed below. Comments and suggestions
on the requirement should be made
directly to the Service clearance officer
and the OMB Interior Desk Officer,
Washington, D.C. 20503, telephone 202-
395-7313.

Title: Sandhill Crane Harvest Survey
Questionnaire.

Abstract: Survey data aids the Service
in properly managing the crane
population. Data is gathered on the
magnitude and distribution of such
harvests; the results are coordinated
with similar data gathered by the
Canadian Wildlife Service, and used by
Federal, State, and provincial managers
in monitoring the crane population.
Service Form Number: 3-530
Frequency: Annually

Description of Respondents: Sandhill
crane hunting permittees

Annual Responses: 6,600

Annual Burden Hours: 572

Service Clearance Officer: Arthur J.
Ferguson, 202-653-7499

Dated: March 12, 1985,
Don W. Minnich,

Acting Associote Director—Wildlife
Resources

[FR Doc. 85-7823 Filed 4-1-85; 8:45 am]
BILLING CODE £310-5-M

Minerals Management Service

Information Collection Submitted to
the Office of Management and Budget
for Review Under the Paperwork
Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Copies of the
proposed collection of information and
related forms and explanatory material
may be obtained by contacting the
Bureau's clearance officer at the phone
number listed below. Comments and
suggestions on the requirement should
be made within 30 days directly to the
Office of Management and Budget
Interior Department Desk Officer,
Washington, D.C. 20503, telephone (202)
395-7313; with copies to David A.
Schuenke; Chief, Branch of Rules,
Orders, and Standards; Offshore Rules
and Operations Division, Mail Stop 846;
Room 8A110; Minerals Management
Service: 12203 Sunrise Valley Drive;
Reston, Virginia 22001,

Title: OCS Order No. 4, Submitted
Under Plans, Programs Procedures,
and Other Narrative Formats

Abstract: Respondents are required to
submit information to each
new well's capability of producing oil
and gas'in paying quantities. The
information submitted will be used by
the Minerals Management Service
District Service District Supervisors of
all Offshore Regions to determine the
capability of & well to produce oil or
gas and to demonstrate the diligence
of the lessee in developing the lease.

Bureau Form Number: None

Frequency: On occasion

Description of Respondents: Federal oil
and gas lessees offshore performing
operations under OCS Order No. 4,
“Determination of Well Producibility.”

Annual Responses: 118

Annual Burden Hours: 472

Bureau Clearance Officer: Dorothy
Christopher, (703) 435-6214 :

Dated: February 25, 1845,
John B. Rigg,

Associate Director for Offshore Minerals
Management.

|FR Doc. 85-7837 Filed 4-1-85; 8:45 am]
BILLING CODE 4310-MR-M

National Park Service

National Register of Historic Places;
Pending Nominations

Nominations for the following
properties being considered for listing in
the National Register were received by
the National Park Service before March
23, 1965. Pursuant to § 60.13 of 36 CFR
Part 80 written comments concerning the
significance of these properties under
the National Register criteria for
evaluation may be forwarded to the
National Register, National Park
Service, U.S. Department of the Interior,
Washington, DC 20243. Written
comments should be submitted by April
16, 1985. )

Carol D. Shull,
Chief of Registration, Notional Register.

ARIZONA

Coconino County

Sedona, Taylor Cobin Line Camp, Sycamore
Canyon Wilderness Area

ARKANSAS

Phillips County

Helena, Short, William A., House, 317 Biscoe
St

Helena, Straubd, William Nicholas, House,
531 Perry St

White County
Searcy, Hicks-Dungan-Deener House, 300 E.
Center

CALIFORNIA

Humboldt County

Hoopa vicinity, De-No-To Cuitural District,
Vicinity of N. Trinity Mtn, and Trinity
Summit Six Rivers National Forest

GEORGIA

Barrow County
Winder, Jackson-Johns House, 116 Candler
St

Clarke County

Athens, Bloomfield Street Historic District.
Rougbly bounded by Bloomfield and
Peabody Sts., U of G campus, Rutherford
St. and Milledge Ave.

Athens, Boulevard Historic District, Roughly
bounded by the Seaboard Coastline RR
tracks, Pulaski St,, Prince Ave., and
Hinwassee St.

Athens, Milledge Avenue Historic District,
Milledge Ave. from Broad St to Five Points

Athens, Milledge Circle Historic District,
Milledge Park, Lumpkin St., Milledge Circle
and Milledge Ave.
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Liberty County

Hinesville, Bacon-Fraser House, 208 E. Court
St

Lowndes County

Valdosta, Dasher High School, 900 S. Troup
St

Mclntosh County
Ridgeville. Ridge. The, Old Shell Rd. GA 99

Mitchell County

Camilla, Camilla Commercial Historic
District, Roughly bounded by Broad, S.
Scott and N. Scott Sts.

Thomas County

Thomaaville, FletcMerville Historic District,
Roughly bounded by Siexas, Wright, S.
College and W. Jackson St.

Thomasville, Cordon Avenue Historic
District, Gordon Ave,

IOWA

Harrison County

Logan, State Savings Bank, 312 E. 7th St.
KENTUCKY

Muhlenberg County

Creenville, Creenville City Hall (Greenville
Kentucky MRA), Court St.

Greenville; Greenville Commercial Historic
District (Greenville Kentucky MRA), 100
blks. of N. Main and E. Main Cross Sts.

Greenville, Martin House (Greenville
Kentucky MRA), 144 E. Main Cross SL

Greenville, North Main Street Historic
District (Greenville Kentucky MRA), 100
and 200 blks. of N. Main St.

Greenville, Old Muhlenberg County Jail
(Creenville Kentucky MRA), Court Row

Creenville, Rice Tobacco Factory (Greenville
Kentucky MRA), 112 N. Cherry St.

Greenville, South Cherry Street Historic
District (Greenville Kentucky MRA),
Rougly bounded by S. Cherry, Hopkinsville,
W. Main Cross and N. Cherry Sts.

LOUISIANA

Jefferson David Parish

lennings, Sunny Meuade, 819 Cary Ave.
MICHIAGN

Bay County

Bay City, Bay City Downtown Historic
District, Roughly bounded by Saginaw
5:‘:\ er, Second and Adams Sts. and Center
V&,

Calhoun County

Béf'llu Creek, Kellogg, W.K., House, 256 W.
Van Buren St.

Lenawee County

Ali?un. Adrian Union Hall-Croswell Opera
ouse

MISSOURI

Cape Girardeau County

Jackson, Bennett-Tobler-Pace-Oliver House,
224 E. Adams

NEW JERSEY
Morris County

Mendham Borough, Mendham Historic
District, Roughly bounded by Halstead St
and Country Lane on W. and E. Main Sts.,
Mountain Ave. and Hilltop Rd., Prospect
and New Sts.

NEW YORK

Niagara County

North Tonawanda, Allan Herschell Carousel
Factory. 180 Thompson St.

OHIO

Cuyahoga County

Cleveland, Gordon Square Building, 6500~
6616 Detroit Ave. and 1396-1480 W. 65th St.

Franklin County

Columbus, New Indianola Historic District,
Roughly bounded by Chittenden and Grant
Aves., Fifth St., Seventh Ave., and Fourth
St

Hardin County

Kenton, North Main-North Detroit Street
Historic District, Roughly Main St
bounded by Marie, Cherry, Carroll and
Detroit Sts.

Miami County

Casstown vicinity, Plainview Farm, 535-545
Weddle Rd.

Summit County'

Northfield Center vicinity, Wallace Farm,
8239 Brandywine Rd.
Pe;d.imula. Tilden, Daniel, House, 2325 Stine

TENNESSEE
Washington County
Jonesboro vicinity, Plum Grove

Archaeological Site (40WG17), Jackson
Bridge Rd.

VERMONT

Bennington County

Dorset, Dorset Village Historic District,
Roughly bounded by Main and Church Sts,
and Dorset Hollow Rd.

{FR Doc. 85-7831 Filed 4-1-85; 8:45 am]

DILLING CODE 4310-70-M

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 731-TA-254
(Preliminary))

Heavy-Walled Rectangular Welded
Carbon Steel Pipes and Tubes From
Canada

AGENCY: United States International
Trade Commission.

ACTION: Institution of a preliminary
antidumping investigation and
scheduling of a conference to be held in
connection with the investigation.

SUMMARY: The Commission hereby gives
notice of the institution of preliminary
antidumping investigation No. 731-TA-
254 (Preliminary) under section 733{a) of
the Tariff Act of 1930 (19 U.S.C.
1673b(a)) to determine whether there is
a reasonable indication thal an industry
in the United States is materially
injured, or is threatened with material
injury, or the establishment of an
industry in the United States is
materially retarded, by reason of
imports from Canada of welded carbon
steel pipes and tubes of rectangular
(including square) cross section, having
a wall thickness not less than 0.156 inch,
not threaded and not otherwise
advanced, other than pipe conforming to
American Petroleum Institute (A.P.L)
specifications for oil-well casing,
provided for in item 610.39 of the Tariff
Schedules of the United States, which
are alleged to be sold in the United
States at less than fair value. As
provided in section 733{a), the
Commission must complete preliminary
antidumping investigations in 45 days,
or in this case by May 9, 1985.

For further information concerning the
conduct of this investigation and rules of
general application, consult the
Commission’s Rules of Practice and
Procedure, Part 207, Subparts A and B
(19 CFR Part 207), and Part 201, Subparts
A through E (19 CFR Part 201, as
amended by 49 FR 32569, Aug. 15, 1964).

EFFECTIVE DATE: March 25, 1985,

FOR FURTHER INFORMATION CONTACT:
Bonnie Noreen (202-523-1368) or Vera
Libeau (202-523-0368), Office of
Investigations, U.S, International Trade
Commission, 701 E Street NW.,
Washington, DC 20436.

SUPPLEMENTARY INFORMATION:

Background

This investigation is being instituted
in response to a petition filed on March
25, 1985, by:

Bull Moose Tube Co., SL. Louis, MO;
Copperweld Tubing Group, Pittsburgh,

PA;

Kaiser Steel Corp,, Los Angeles, CA;

Maruichi American Corp., Santa Fe
Springs, CA;

UNR-Leavity, Chicago, IL; and

Welded Tube Co., of America, Chicago,
IL.

Participation in the investigation

Persons wishing to participate in this
investigation as parties must file an
enlry of appearance with the Secretary
to the Commission, as provided in
§ 201.11 of the Commission’s rules (19
CFR 201.11), not later than seven (7)
days after publication of this notice in
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the Federal Register. Any entry of
appearance filed after this date will be
referred to the Chairwoman, who will
determine whether to eccept the late
entry for good cause shown by the
person desiring to file the entry.

Service list

Pursuant o § 201.11(d) of the
Commission’s rules (19 CFR 201.11(d}),
the Secretary will prepare & service list
containing the names and addresses of
all persons, or their representatives,
who are parties to this investigation
upon the expiration of the period for
filing enlries of appearance. In
accordance with § 201.16{(c) of the rules
(19 CFR 201.16(c), as amended by 49 FR
32569, Aug. 15, 1984), cach document
filed by a party to the investigation must
be served on all other parlies o the
investigation (as ldentified by the
service list), and a certificate of service
must accompany the document. The
Secretary will not accept a document for
filing without a certificate of service,

Conference

The Director of Operations of the
Commission has scheduled a conference
in connection with this investigation for
9:30 a.m. on April 16, 1985, at the U.S.
International Trade Commission
Building, 701 E Street NW., Washington,
DC. Parties wishing to participate in the
conference should contact Bonnie
Noreen (202-523-1569) not later than
April 12, 1985, to arrange for their
nppesrance. Parties in suppart of the
impaosition of antidumping duties in this
invesfigation and parties in opposition
to the imposition of such duties will
each be collectively allocated ane hour
within which to make an oral
presentation at the conference.

Wiritten submissions

Any pecson may submit to the
Commission on or before April 18, 1985,
@ writlen statement of information
pertinent to the subject of the
investigation, as provided in § 207.15 of
the Commission’s rules (19 CFR 207.15).
A signed original and fourteen (14)
copies of each submission must be filed
with the Secrstary to the Commission in
accordance with § 201.8 of the rules (19
CFR 201.8, as amended by 48 FR 32569,
Aug. 15, 1984). All written submissions
excep! for confidential business data
will be available for public inspection
during regular business hours (8:45 a.m.
to 5:15 p,m.) in the Office of the
Secretary to the Commission.

Any business information for which
contfidential treatment is desired must
be submitted separately. The envelope
and all pages of such submissions must
be clearly labeled “Confidential

Business Information.” Confidential
submissions and requests for
confidential treatment must conform
with the requirements of § 201.6 of the
Commission's rules (18 CFR 201.6, as
amended by 49 FR 32569, Aug. 15, 1984),

Authority: This investigation is being
conducted under suthority of the Tariff Act of
1930, title VIL This notice is published
pursuant to § 207.12 of the Commission’s
rules {19 CFR 207.12)

Issued: March 27, 1085,

By order of the Commission,
Kenneth R. Mason,
Secretory.
|FR Doc. 85-7772 Filed 4-1-65; 8:45 an)
BILLING CODE 7020-02-M

INTERSTATE COMMERCE
COMMISSION

[Ex Parte No. 320 (Sub-3)]
Product and Geographic Competition

AGENCY: Interstate Commerce
Commission.

AcTion: Notige of proposed change In
guidelines.

suMMARY: The Commission is seeking
public comment on the request by the
Association of American Railroads,
supported by the Nationeal Industrial
Traffic League and the American Puper
Institute, that we supplement the
evidentiary guidelines adopted in
Market Dominance Determinalions, 365
1.C.C. 118 (1981). The proposed
supplementai goidelines (See Appendix]
cover product and geographic
competition and the burden of proof for
these factors. The Commission may
make any new guidelines effective on
short notice under 6 U S.C. 553(d){2).
pATES: Comments are due May 17, 1985,
Replies are due june 1, 1985,

Interested parties must notify the
Commissgion, in writing, of their intent to
participate by April 17, 1985. A service
list will be tssued by May 2, 1985, and
all comments must be served on parties
on the service list.

ADDRESS: Send an original and 15 copies
of comments referring to Ex Parte No.
320 {Sub-No. 3) to: Office of the
Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, D.C. 20423

FOR FURTHER INFORMATION CONTACT:
Louis E. Gitomer, (202) 276-7245.

SUPPLEMENTARY INFORMATION: The text
of the proposed supplemental guidelines
is reproduced in the Appendix.
Additional information is contained in
the Commission’s decision. To obtain a
copy of the full decision write to Office

of the Secretary, Room 2215, Interstate
Commerce Commission, Washington,
DC 20423, or call [202) 275-7428.

This action does not appear to affect
the quality of the human environment,
energy conservation, or small entities,

Authority: 48 U.S.C. 10321 and 10708, and 5
U.8.C. 553(b).)

Decided: March 26, 1985.

By the Commission, Chairman Taylor, Vice
Chairman Gradison, Commissioners Sterrett,
Andre, Simmons, Lamboley, and Strenio.
James H. Bayne,

Secretary.

Appendix.—Railroad Market
Dominance Standards and Issues of
Geographic or Product Competition

(1) In determining whether geographic
compelition provides effective
competition for a particular rail service,
the Commiission shall consider, but nol
be limited to, any evidence with respect
to the following criteria:

(a) The number of alternative
geographical sources of supply or
alternative destinations available to the
producer or receiver for the product in
question:

(b) The number of these alternative
sources or destinations served by
different carriers;

(¢) The suitability of the product
available from each source or required
by each such destination;

(d) The operational and economic
feasibility and relative costs of
transporiation services from allernative
sources or to aiternative destinations:

(e] The accessibility of 2ach such
transportation allemative;

(f) The capacity of each source to
supply the product in question or the
capacity of each such destination 1o
absorb the product in question; and

{g) Evidence of long-term supply
contracts made before October 1, 1980.

(2) In determining whether product
competition provides effective
competition for particular rail service,
the Commission shall consider, but not
be limited to, any evidence with respect
to the following criteria:

(2) The substitutability and
availability of the substitute products;
and

(b) The relative costs of using the
substitute products.

(3) The fact that a railroad faces
geographic or product competition with
respect lo a receiver would not, in and
of itself, establish the existence of
effective geographic or product
competition vis-a-vis a producer; and
the fact that a railroad faces geographic
or product competition vis-a-vis a
producer would not, in and of itself,
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pstablish the existence of effective
geographic or product competition vis-a-
vis @ receiver. In any individuad rate
case, a railroad seeking to establish that
receiver alternatives effectively restrain
railroads vis-a-vis producers, or that
producer alternatives effectively
restrain railroads vis-a-vis receivers,
would bear the burden of proof as to
that issue,

(4) The burden of proving the
existence of effective geographic or
product competition shall in all cases be
borne by the railroads,

FR Doc. 85-7796 Filed 4-1-85: 845 am)
PLLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Lodging of Consent Decree Pursuant
to Clean Water; Atlas Corp.

In accordance with Departmental
policy. 28 CFR 50.7, notice is hereby
given that on March 12, 1985 a proposed
consent decree in United States v. Atlas
\Minerals Division of Atlas Corporation,
Civil Action No. C-84-0601) was lodged
with the United States District Court for
the District of Utah. The consent decree
concerns discharge of pollutants from an
openpit copper mine owned and
operated by Atlas Minerals Division.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed consent decree.
Comments should be addressed to the
Assistant Attorney General of the Land
and Natural Resources Division,
Department of Justice, Washington, D.C.
0530, and should refer to United States
v. Atlas Minerals Division of Atlas
Corporation D.J, Ref, 90-5-1-1-2156.

The proposed consent decree may be
exsmined at the office of the Unit
States Attorney, District of Utah, 466
US. Post Office and Caurthouse, 350
South Main Street, Salt Lake City, Utah
101 and at the Region VIII Office of
the Environmental Protection Agency,
165 Lincoln Street, Denver. Colorado
?f-'l‘.'S. Copies of the consent decree may
be examined at the Environmental
Enforcement Section, Land and Natural
Resources Division of the Department of
Justice, Room 1517, Ninth Street and
Pt::msyl\'ania Avenue, NW,,

Washington, D.C. 20530. A copy of the
Proposed consent decree may be
outained in person or by mail from the
Environmental Enforcement Section,
!fmd and Natural Resources Division of
"ie Department of Justice. In requesting
#copy, please enclose a check in the

amount of $1.10 {10 cents per page
reproduction cost) payable to Treasurer
of the United States.

F. Henry Habicht 11,

Assistant Attorney Genenol, Lond and
Natural Resources Division.

[FR Doc, 85-7836 Filed 4-1-65; 8:45 am)
BILLING CODE 4410-01-M

DEPARTMENT OF LABOR
Office of the Secretary

Agency Forms Under Review by the
?Ot:? of Management and Budget
)

Background

The Department of Labor, in carrying
out its responsibility under the
Paperwork Reduction Act (44 US.C.
Chapter 35), considers comments on the
proposed forms and recordkeeping
requirements that will affect the public.

List of Forms Under Review

On each Tuesday and/or Friday, as
necessary, the Department of Labor will
publish a list of the Agency forms under
review by the Office of Management
and Budget (OMB) since the last list was
published. The list will have all entries
grouped inlo new collections, revisions,
extensions, or reinstatements. The
Departmental Clearance Officer will,
upon request, be able to advise
members of the public of the nature of
any particular revision they are
interested in.

Each entry will contain the following
information:

The Agency of the Department issuing
this form.

The title of the form.

The OMB and Agency form numbers,
if applicable.

How often the form must be filled out.

Who will be required to or asked to
report,

Whether small businesses or
organizations are affected.

An estimate of the number of
responses.

An estimate of the total number of
hours needed to fill out the form.

The number of forms in the request for
approval.

An abstract describing the need for
and uses of the information collection.

Comments and Questions

Copies of the proposed forms and
supporting documents may be obtained
by calling the Departmental Clearance
Officer. Paul E. Larson, Telephone 202-

523-6331. Comments and questions
about the items on this list should be
directed to Mr. Larson, Office of
Information Management, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room S5-5526,
Washington, D.C. 20210, Comments
should also be sent to the OMB
reviewer, Arnold Strasser, Telephone
202~395-6880, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
NEOB. Washington, D.C. 20503.

Any member of the public who wants
to comment on a form which has been
submitted to OMB should advise Mr.
Lorson of this intentat the earliest
possible date.

Extension

Employment and Training

Administration
Ul Random Audit
1205-0218; ETA RC 63
Monthly, Quarterly
State or local governments
52 respondents; 179,712 burdena hours: no

forms.

Audit a sample of individual
Unemployment Insurance benefit
payments to assure they were made
properly, and to assess operating
effectiveness of State agencies, The
Random Audit program will reduce
errors, save money, and assure benefil
payment integrity.

Reinstatement

Occupationsl Safety and Health
Administration
Initial and Renewal Application for
Training and Education Grant
1218-0020, OSHA 177
Annually
Non-profit institutions
100 respondents; 6,330 hours; 0 forms.
The application is submitted by
nonprofit organizations interested in
participating or countinuing in the New
Directions grant program. It is used by
OSHA staff to select organizations
which can effectively carry out the
objectives of the program. The
application becomes part of the grant
award document for successful
applicants,
Signed at Washington, D.C.. this 28th day
of March 1985,
Paul E. Larson,
Departmental Clearance Officer.
[FR Doc. 85-7858 Filed 4-1-85: 845 am)
BILLING CODE 4510-30, 4510-20—M
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Employment and Training under section 222 of the Trade Act of determinations are available for
Administration 1974, inspection in Roog't 6434, US,

5 Department of Labor, 601 D Street NW.
Determinations Regarding Eligibllity ~ Affirmative Determinations Washington, DC 20213 during normal
To Apply for Worker Adjustment TA-W-15,623; Westmoreland Glass Co.,  business hours or will be mailed to
Assistance Grapeville, PA

In accordance with section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein present
summaries of determinations regarding
eligibility to apply for adjustment
assistance issued during the period
March 18, 1985-March 22, 1985,

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
adjustment assistance to be issued, each
of the group eligibility requirements of
section 222 of the Act must be met.

(1) That a significant number or
proportion of the workers in the
workers' firm, or an appropriate
subdivision thereof, have become totally
or partially separated,

{2) That sales or production, or both,
of the firm or subdivision have
decreased absolutely, and

{3) That increases of imports of
articles like or directly competitive with
articles produced by the firm or
appropriate subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in sales or production.

Negative Determinations

In each of the following cases the
investigation revealed that criterion (3)
has not been met. A survey of customers
indicated that increased imports did not
contribute importantly to worker
separations at the firm.

In the following case the investigation
revealed that criterion (3) has not been
met. Increased imports did not
contribute importantly to workers
separations at the firm.

TA-W-15,658; Weyerhaeuser Co.,
White River Saw Mill, Enumclaow,
WA

In the following case the investigation
revealed that criterion (3) has not been
met for the reasons specified.
TA-W-=15,673; Oak Communications

Systems, Elkhorn, WI

Separations from the subject firm
resulted from a transfer of production to
another domestic facility.
TA-W-15,671; Western Block, Lockport,

NY

Separations from the subject firm
resulted from a transfer of production to
another domestic facility.

TA-W-15,656; State of Florida, Dept. of
Citrus, Lakeland, FL

The workers' firm does not produce

an article as required for certification

A certification was issued covering all
workers separated on or after November
30, 1983 and before September 30, 1984.
TA-W-15,647; Bata Shoe Co., Inc.,

Belcamp, MD

A certification was issued covering all
workers separated on or after December
10, 1983.

TA-W-15,672; Westinghouse Electric
Corp., Power Circuit Breaker Div,,
Trafford, PA

A certification was issued covering all
workers separated on or after December
17, 1983.

TA-W-15,646; A & T Fashion
Sportswear, Inc., Woonsocket, Rl

A certification was issued covering all
workers separated on or after June 1,
1984 and before December 31, 1984
TA-W-15,615; American Brush Co., Inc.,

Brockton, MA

A certification was issued covering all
workers separated on or after November
20, 1983 and before February 3, 1985.
TA-W-15,670; U.S. Steel Corp., Gary

Works, Tie Plate Div., Gary, IN

A certification was issued covering all
workers separated on or after December
18, 1983 and before June 1, 1984.
TA-W-15,662; B-G Shoe Co., Lititz, PA

A certification was issued covering all
workers separated on or after December
19, 1963.

TA-W-15,659; Zenith Electronics Corp.,
T.V. Modular Repair & Service
Group, Plant #40, Franklin Park, IL

A certification was issued covering all
workers separated on or after December
1, 1984,

TA-W-15,654; Pandora Industries, Inc.,
Pelham Fabrics Div., Pelham, NH

A certification was issued covering all
workers separated on or after December
6, 1983 and before January 31, 1985,
TA-W-15,653; Lloyd Davis Shoe Co.,

Inc., Somersworth, NH

A certification was issued covering all
workers separated on or after December
11, 1983 and before January 31, 1985,
TA-W-15,652; Junvenile Shoe Corp. of

America, Sarcoxie, MO

A certification was issued covering all
workers separated on or after July 1,
1984 and before December 31, 1984.

I hereby certify that the
aforementioned determinations were
issued during the period March 18, 1985-
March 22, 1985. Copies of these

persons who write to the above address
Dated: March 26, 1985,
Marvin M. Fooks,

Director, Office of Trade Adjustment
assistance.

[FR Doc. 85-7857 Filed 4-1-85; 8:45 am)|
BILLING CODE 4510-30-M

Office of Penslon and Welfare Benefit
Programs

[ Prohibited Transaction Exemption 85-63;
Exemption Application No. D-4677 et al.)

Grant of Individual Exemptions; Kay-
Bee Toy & Hobby Shops, Inc., et al.

AGENCY: Pension and Welfare Benefit
Programs, Labor.

ACTION: Grant of individual exemptions,

SUMMARY: This document contains
exemptions issued by the Department of
Labor (the Department) from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Notices were published in the Federal
Register of the pendency before the
Department of proposals to grant such
exemptions. The notices set forth a
summary of facts and representations
contained in each application for
exemption and referred interested
persons to the respective applications
for a complete statement of the facts
and representations. The applications
have been available for public
inspection at the Department in
Washington, D.C. The notices also
invited interested persons to submit
comments on the requested exemptions
to the Department. In addition the
notices stated that any interested person
might submit a written request that a
public hearing be held (where
appropriate). The applicants have
represented that they have complied
with the requirements of the notification
to interested persons. No public
comments and no requests for a hearing,
unless otherwise stated, were received
by the Department.

The notices of pendency were issued
and the exemptions are being granted
solely by the Department because,
effective December 31, 1978, section 102
of the Reorganization Plan No. 4 of 1978
(43 FR 47713, October 17, 1978)
transferred the authority of the
Secretary of the Treasury to issue
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sxemptions of the type proposed to the Mitchell, Lewis & Staver Profit exemption refer to the notice of
secretary of Labor, Plan (the Plan) Located in Portland, proposed exemption published on
Oregon February 11, 1985 at 50 FR 5692,

statutory Findings

In accordance with section 408{a) of
the Act and/or section 4975(c){2) of the
Code and the procedures set forth in
FRISA Procedure 75-1 (40 FR 18471,

April 28, 1875), and based upon the
entire record, the Department makes the
fw.'l|.\-.‘xng ﬁﬂdinas:

(a) The exemptions are
administratively feasible;

(b) They are in the interests of the
plans and their participants and
heneficiaries; and .

(c) They are protective of the rights of
the participants and beneficiaries of the

plans

Kay-Bee Toy & Hobby Shops, Inc., Profit
Sharing Plan {the Plan) Located in Lee,
Massachuseits

[Prohibited Transaction Exemption 85-63;
Exemption Application No. D-4677]

Exemplion

The restrictions of section 406(a), 406
(b){1) and (b){2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply, effective July 1,
1%e1, 1o the extension of credit by the
Plan to Melville Corporation [Melville),
the parent corporation of Kay-Bee Toy &
Hubby Shops, Inc. (Kay-Bee), the
sponsor of the Plan, in connection with
the sale by the Plan to Melville of all of
its shares of stock of Kay-Bee, provided
that the terms of the transaction were
not less favorable to the Plan than those
obtainable in an arm’s-length
iransactions with unrelated parties.

For a more complete statement of the
facls and representations supporting the
Department’s decision to grant this
exemption refer to the notice of
proposed exemption published on
January 29, 1985 at 50 FR 3993,

Effective Dale:

\;hs exemption is effective July 1.

1681.

Written Comments: The Department
received one written comment with
regard to the proposed exemption. The
tomment did not address any
suostantive issue involving the
iransaction which is the subject of the
exemption.

For Further Information Contact: Mr.
David Stander of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

[Prohibited Transaction Exemption 85-64;
Exemption Application No. D-4728]

Exemption

The restrictions of sections 406{a) and
406 (b)(1) and (b){2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason
by section 4975f[c){(1) (A) through (E) of
the Code, shall not apply to: (1) The
continued lease (the New Lease) by the
Plan from June 29, 1984 through October
31, 1984, of a parcel of improved real
property (Parcel I) to Mitchell, Lewis &
Staver Company, the Plan sponsor; (2)
the proposed sale (the Sale) by the Plan
of Parcel | and two parcels of
unimpreved real property to Hubert A,
Brown, a trustee of the Plan, and Shirley
L. Brown (the Browns) pursuant to an
earnest money agreemenlt between the
Plan and the Browns; and (3) an
extension of credit (the Loan) belween
the Plan and the Browns in connection
with the Sale, provided that all the terms
and canditions of the transaclions are at
least as favorable to the Plan as those
obtainable in transaclions with an
unrelated party.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption refer to the notice of
proposed exemplion published on
January 29, 1985 at 50 FR 3995,

Effective Date: The effective date of
this exemption is June 29, 1984, as to the

«New Lease and the date of the grant as
to the Sale and the Loan.

For Further Information Contact: Mr.
David Cohen of the Department,
telephone (202) 523-8671. (This is not a
toll-free number.)

Rickard }. Cavell, M.D., Ltd. Money
Purchase Pension Plan and Trust (the
Plan) Located in Reno, Nevada

{Prohibited Transaction Exemption 85-65:
Exemption Application No. D-517§}

Exemption -

The sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4075(c)(1) (A)
through (E) of the Code, shall not apply
to the purchase by the Plan from Dr.
Richard J. Cavell of a 17.273% interest
(the Interest) in a certain royalty interest
in a gold mine located in Hawthorne,
Nevada, for $38,000 in cash, provided
such amount is not greater than the fair
market value of the Interest on the date
of the acquisition.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this

For Further Information Contact: Mr.
Cray H. Lefkowitz of the Department,
telephone (202) 532-8881. (This is not a
toll-free number.)

Floyd Browne Associates, Limited et al.,
Employees Profit Sharing Trust (the
Plan) Located in Marion, Ohio

|Prohibited Transaction Exemption 85-086;
Exemption Application No. D-5473]

Exemption

The restrictions of sections 406(a), 406
(b)(1) and (b}{2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through {E} of the
Code, shall not apply to the proposed
sale of an improved parcel of real
property by the Plan to either Floyd
Browne Associates, Limited, the Plan
sponsor, or Browne lovestment
Company, a party in interest with
respect to the Plan, provided that the
sales price is not less than the feir
market value of the property on the date
of sale.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption refer to the notice of
proposed exemption published on
January 29, 1985 at 50 FR 3996.

For Further Information Contact: Mr.
David Stander of the Department,
telephone {202) 523-8881. (This is not &
toll-free number.)

McCree, Gehagan, Mclean &
Ketterhagen, M.D,, P.A. Amended and
Restated Employee Money Purchase
Pension Plan and Trust {the Plan)
Located in Naples, Florida

[Prohibited Transaction Exemption 85-87;
Exemption Application No. D-5884]

Exemption

The restrictions of sections 406{a), 406
{b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4875 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the cash sale of
a certain parcel of real property (the
Property) by the individuaily directed
account of Thomas C. Gahagan, M.D.
(Dr. Gahagan) in the Plan to Dr.
Gahagan, a trustee of the Plan, for the
appraised fair market value of the
Property.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption refer to the notice of
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proposed exemption published on
February 11, 1985 at 50 FR 5696.

For Further Information Contact: Mr.
David Lurie of the Department,
telephone (202) 523-8884. (This is not a
toll-free number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2} of the Code does not relieve a
fiduciary or other party in interest or
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
nol apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require & fiduciary to discharge his
duties respecting the plan solely in the
interes! of the participants and
beneficiaries of the planand in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) These exemptions are
supplemental to and not in derogation
of, any other provisions of the Act and/
or the Code, including statutory or
administrative exemptions and
transitional rules. Furthermore, the fact
that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction.

(3) The availability of these
exemptions is subject to the express
condition that the material facts and
represenlations contained in each
application accurately describes all
material terms of the transaction which
is the subject of the exemption.

Signed at Washington, D.C,, this 27th day
of March 1985,

Elliot L. Daniel,

Acting Assistant Administrator for
Regulations and Interpretations, Office of
Pension and Welfare Benefit Programs, U.S.
Department of Labor.

[FR Doc. 85-7818 Filed 4-1-85; 8:45 am]
BILLING CODE 4510-20-M

[Application No. D-5175] et al.

Proposed Exemptions; Penn United
Technology, Inc., et al.

AGENCY: Pension and Welfare Benefit
Programs, Labor.

ACTION: Notice of proposed exemptions.

SUMMARY: This document contains
notices of pendency before the
Department of Labor (the Department)
of proposed exemptions from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemptions,
unless otherwise stated in the Notice of
Pendency, within 45 days from the date
of publication of this Federal Register
Notice. Comments and requests for a
hearing should state the reasons for the
writer's interest in the pending
exemption.

ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welifare Benefit Programs, Room C-
4526, U.S, Department of Labor, 200
Constitution Avenue, NW., Washington,
D.C. 20216. Attention: Application No.
slated in each Notice of Pendency. The
applications for exemption and the
comments received will be available for
public inspection in the Public
Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, NW,, Washington,
D.C. 202186.

Notice of Interested Persons

Notice of the proposed exemptions
will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department within
15 days of the date of publication in the
Federal Register, Such notice shall
include a copy of the notice of pendency
of the exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).

SUPPLEMENTARY INFORMATION: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, these

notices of pendency are issued solely by
the Department,

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations,

Penn United Technology, Inc. Employee
Stock Bonus Plan and Trust (the Plan)
Located in Saxonburg, Pennsylvania

[Application No. D-5175)
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and In
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of sections
406(a) and 406 (b) (1) and (b) (2) of the
Act and the sanctions resulting from the
application of section 4975 of the Code.
by reason of section 4975 (c) (1) (A)
through (E) of the Code shall not apply
to: 1) the lease (the 1584 Lease) by
Selectronic Plating, Inc. (Selectronic) of
a portion of a parcel of improved real
property (the Leasehold Premises) from
Carl E. and Kathryn Jones (Mr, and Mrs.
Jones), parties in interest with respect to
the Plan; and 2) the proposed addendum
(the Addendum]) to the 1984 Lease,
provided that the terms of the
transactions are no less favorable to the
Plan than an arm's-length transaction
with an unrelated party.

Effective Dates: The effective date of
this proposed exemption, if granted, will
be August 20, 1984, with respect to the
1964 Lease and the date of a final gran!
of this proposed exemption with respect
to the Addendum.

Summary of Facts and Representations

1. The Plan is an employee stock
bonus plan established in 1973 with 60
participants as of Febraury 4, 1985. Also
as of that date, the Plan held 66.64% of
the capital stock of Penn United
Technology (the Employer). In addition,
Carl E. Jones, John B. Campbell, Jr. and
Robert F. Becker, the trustees of the Plan
owned, in the aggregate, 14.26% of the
capital stock of the Employer. As of
March 31, 1983, the Plan's capital stock
had a value of $2,211,585 and total Plan
assets amounted to $2,558,727,

2. The Employer manufactures
tungsten carbide, steel tolls and dies,
gages, fixtures, necessary spares and
stampings off of the tools and dies. The
applicant represents that during 1962 the
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Employer became aware of an
opportunity to conduct a new type of a
manufacturing operation which was
potentially profitable but which required
lhat @ new corporation be created at a
location geographically separate from
the Employer due to industry and
commercial restraints, Therefore, the
Employer incorporated Selectronic 1o
conduct this new business, the provision
of specialized precious metal plating to
components used in the electronics
industry. The Employer owns 98% of the
shares of Selectronics and the remaining
2% is owned by the operational manager
of Selectronie,

3. On December 1, 1982, Selectronic
entered into ap agreement (the 1982
Leuse) to lease the Leasehold Premises
from Mr. and Mrs. Jones for $550 per
month. The 1982 Lease was for a one
year term and provided that Selectronic
would pay for the gas and electricity
used as well as all water and sewer
rents assessed upon the Leasehold
Premises. On December 2, 1943,
Selectronic and Mr, and Mrs. Jones
entered into a new lease (the 1983
Lease) for a ten year term with the same
terms and conditions as the 1982 Lease.
The applicant acknowledges that the
assets of the Employer and Selectronic
constitute plan assets and that in
accordance with Interpretive Bulletin
75-2 (29 CFR 2509.75-2), the 1982 Lease
and 1983 Lease (the Old Leases)
constitute prohibited transactions as
indirect leases between the Plan and
parties in interest with respect to the
Plan. The applicant represents that Mr.
jones will pay all applicable excise
laxes with respect to the Old Leases
within 60 days of the grant of the
proposed exemption.

4. On August 30, 1984, Valley National
Bank (the Bank) acting as agent for
Selectronic, entered into the 1984 Lease
with Mr. and Mrs. Jones, covering the
Leasehold Premises. The 1984 Lease is
for a term of 10 years and provides for a

years of the term. Thereafter the rent
shsll be adjusted every two years based
upon a determination by an independent
real estate appraiser, The 1984 Lease
provides that Mr. and Mrs. Jones shall
pay all real estate taxes for the
Leasehold Premises and all charges for
g1s, electricity, water, sewage and

wasle disposal.

5. On June 21, 1984, the Bank accepled
Sppointment as independent fiduciary
on behalf of the Plan. The Bank
tepresents that it is independent of the
parties to the 1984 Lease. The Bank
further represents that total loans to the
officers and management personnel of
the Employer amount to less than one-

tenth of one percent of the Bank's total
loans and that the total deposits of the
officers and management personnel of
the Employer amount to less than one-
tenth of one percent of the Bank's total
deposits. In addition, the Bank
represents that it agreed lo approve,
monitor and enforce the 1984 Lease on
behalf of the Plan, In arriving at its
decision to approve the 1984 Lease, the
Bank represents that it reviewed the
Plan’s needs, the Plan's most recent
financial statements and the appraisal
of the fair market rental of the
Leasehold Premises including the
appraisal by David ]. King, MAL Mr.
King determined that as of March 19,
18984, the fair market rent for. the
Leasehold Premises was $550 per month.
The Bank represents that it concluded
that the 1984 Lease was fair to the Plan
and in the besl interest of the Plan’s
participants and beneficiaries because
{a) the rental rate is not more than the
appraised fair market rental rate; (b) Mr.
and Mrs. Jones pay the taxes, waler,
sewage and electric charges; (c)
Selectronic cannot find more suitable
quarters al comparable rent; and (d) the
success of Selectronic will be benefit to
all Plan participants,

6. On September 13, 1984, the Bank,
acting as agent for Selectronic and Mr.
and Mrs. Jones entered into the
Addendum whereby Selectronic will
rent more space (the Expanded
Premises) in the parcel of improved real
property owned by Mr. and Mrs. Jones
in order to expand its operation. The
Addendum shall not be effective and the
rent due thereunder shall not be paid

until this proposed exemption is granted.

The Addendum provides for rent of
$1300 per month for the Expanded
Premises, On May 31, 1984, Mr.
determined thal, as of tha! date, the fair
market rent for the Expanded Premises
was $1300 per month. In a letter dated
November 5, 1984, Mr. King stated that
he examined the industrial market in
Butler County (where Selectronic is
located) and determined that there was
no similar type facilities available to be
leased at that time. Mr. King further
stated that there were some older
industrial facilities in the area but they
would require extensive modernization
and rehabilitation to serve Selectronic’s
needs.

7. The Bank represents that the
Addendum is in the best interest of the
Plan because (a) if Selectronic moved it
would lose the $30,000 worth of
improvements it has made to the
Leasehold Premises: (b) Selectronic
would incur moving expenses and/or
wotld have to devide its operations
between two locations; and (c)

Selectronic needs additional space and
the logical location for its expansion is
in other parts of a building in which il is
already situated.

8. In summary, the applicant
represents the 1984 Lease and the
Addendum mee! the statutory criteria of
section 408(a) because (a) both the 1884
Lease and the Addendum were
approved by the Bank, acting as
independent fiduciary on behalf of the
Plan: (b) the rents due under the 1984
Lease and the Addendum were
determined by a qualified independent
appraiser; and (c) the Bank, acting as
independent fiduciary on behalf of the
Plan, will monitor and enforce the terms
of the 1984 Lease and the Addendum.

For Further Informalion Contact:
Mr. David M. Cohen of the Department,
telephone (202) 523-8671. (This is not a
toll-free number.)

The Prudential Property Investment
Separale Account (PRISA) Located in
Newark, New Jersey

[Application No. D-5400]
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of section 406(a)
of the Act and the sanctions resulting
from the application of section 4975 of
the Code, by reason of section
4975(c)(1)(A) through (D) of the Code
shall not apply to, effective August 31,
1881, (1) the continuation of a mortgage
loan with respect to property owned by
745 Property Investments (the Trust), a
real estate investment! trust owned by
PRISA, where the general account of the
Prudential Insurance Company of
America (Prudential) is the mortgagee;
and (2) the continuation of a
wraparound mortgage loan where the
Trust is the mortgagee on the
wraparound mortgage loan and
Prudential's general account is the
lender on the underlying or "wrapped”
mortgage as described herein; provided
that the terms and conditions of the
transactions are not less favorable to
the Trust than those available in an
arm's length transaction with an
unrelated party.

Effective date: 1f granted, this
exemption will be effective August 31,
1981.

Summary of Facts and Representations

1. PRISA is a real estate pooled
separate account which has more than
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375 employee pension benefit plan
participants. The plans participating in
PRISA are either large Taft-Hartley
pension plans or large corporate pension
plans. As of September 30, 1983, PRISA
had tolal assets of $5 billion, of which
approximately 84 billion represented
equity investments in real estate and
$105.7 million represented mortgage loan
investments, The remainder were
represented primarily by cash and short-
term investments and $105 million of-
common shares of beneficial interest in
Corporate Property Investors, a real
eslate investment trust.

2. PRISA is maintained by Prudential,
a mutual life insurance company with
total assets, as of December 31, 1983, of
approximately $72 billion. Prudential,
among its other asset management
services, maintains several pooled
separate accounts in which employee
benefit plans participate, including
PRISA. Prudential has made gubstantial
morigage loan investments in real estate
on behall of its general account. As of
December 31, 1983, Prudential's general
account maintained a mortgage loan
portfolio of more than $13.9 billion of
which approximately $12.1 billion
represented mortgage loans secured by
income-producing real properties.

3. On August 31, 1981, PRISA acquired
§7% of the outstanding shares of
Connecticut General Mortgage and
Realty Investments {CG Mortgage). CG
Mortgage was managed by Congen
Realty Advisory Company, an affiliate
of the Connecticut General Life
Insurance Company. By October 29,
1981, PRISA had acquired almost all of
CG Mortgage's remaining outstanding
shares. In this regard, of the 25 million
shares outstanding as of October 29,
1981, only 123 shares are held by
persons other than PRISA. Such shares
are held by outside parties to enable CG
Mortgage to maintain its status as a real
estate investment trust. The tolal
acquisition price of the shares of CC
Mortgage was approximately $335.5
million. CG Mortgage is now known as
the Trust.

4. At the time of PRISA's acquisition
of the Trust, the real estate investment
portfolio of the Trust included 80 equity
investments. The Trust also held 48
mortguge loan investments with an
outstanding aggregate principal balance
of more than $138 million as of its
acquisition date. As in the case of all of
its real estate investments, Prudential’s
Real Estate Investment Department
prepared an in-depth financial analysis
of the Trust's investment portfolio prior
to the acquisition of the Trust. This
analysis included a review of financial,
leasing and other information with

respect to the investment properties and
on-site inspections of the properties.
Upon completion of its investment
analysis, the Real Estate Investment
Department recommended the
acquisition of the shares of the Trust to
Prudential’s Board of Directors.

5. Because PRISA acquired the Trust's
investment portfolio on an “all or
nothing basis", the individual
investments of the Trust were not
separately available for acquisition. In
this regard, Prudential determined that
the investment portfolio as a whole
represented an attractive investment
oppertunity for PRISA and that such
investments were compatible, both in
terms of the geographic location and the
types of praperty involved, with
investments already held by PRISA.

6. Two of the investments included in
the portfolio of the Trust involve
mortgage loan arrangements in which
Prudential's general account is the
holder of the first mortgege. One of
these investments involves an equity
property investment by the Trust, an
office building known as the Southdale
Office Building, which is subject to a
first mortgage loan held by Prudential's
general account (the Equity Investment).
The other investment involves a
wraparound mortgage loan investment
in which the Trust is the lender on the
wraparound mortgage loan and
Prudential's general account is the
lender on the underlying or “wrapped"
first mortgage loan (the Mortgage
Investment),

7. With respect to the Equity
Investment, Prudential's general account

holds a $5.8 million face amount 25-year
first mortgage loan dated January 24,
1974. The Trust purchased the Southdale
Office Building in 1976 subject to this
mortgage loan. The interest rate on the
loan is 8.75 percent and the'loan
matures February 1, 1999, As of October
31, 1983, the outstanding balance on the
mortgage loan was $5,191,485. The
original borrower was the Dayton
Development Company, which is totally
unrelated to Prudential,

8. Under the morigage loan, after 15
years the borrower (the Trust) may
make additional payments of principal if
“prepayment consideration" is paid to
the mortgagee (Prudential). If the
prepayment occurs prior to the
twentieth year, prepayment
consideration will equal two percent of
the amount of excess principal paid.
After twenly years, prepayment
consideration will equal ane percent of
the excess principal paid. No
prepayments under the morigage loan
have been made. In this regard,

Prudential has agreed that the Trust will
not prepay the mortgage loan.

In addition, under the mortgage loan
agreement if an event of a default under
the mortgage loan ovcurs, Prudential, ay
mortgagee, may foreclose upon the
mortgaged property. The mortgage loan
is not, and to Prudential’s knowledge
has not previously been, in default. In
this regard, Prudential will not foreclose
on the property in the event of a default
and will also not exercise any
discretionary authority that it may have
under the mortgage loan documents
without first obtaining an administrative
exemption or other necessary approval
from the Department.

9. With respect to the Mortgage
Investment, such investment consists of
two loans, the wraparound (the
Wraparound Mortgage Loan) and the
wrapped mortgage loan. The Trust is the
morigagee or lender of the Wraparound
Mortgage Loan and Prudential's gencral
account is the mortgagee of the
“wrapped" mortgage loan (the
Prudential Mortgage Loan). The
Wraparound Mortgage Loan encumbers
a shopping mall located in Lima, Ohio
(the Lima Mall).

The Wraparound Mortgage Loan is 2
$6,650,000 face amount mortgage loan
dated December 286, 1872, between Lims
Mall, Inc,, as mortgagor, and the Trust,
as mortgagee, The interest rate on the
Wraparound Mortgage Loan is 7.625
percent and the monthly payment is
$52,036.25. The outstanding balance on
the Wraparound Mortgage Loan was
$4,726,444.65 es of October 31, 1983. The
loan will mature on December 26, 1987.
At maturity, the remaining principal
balance of the loan is expected to be
$3,436,192. '

The underlying or wrapped Prudential
Mortgage Loan is a $6,000,000 face
amount m loan dated October 15,
1965, between Lima Mall, Inc., as
martgagor, and Society National Bank of
Cleveland, as the original mortgages.
The mortgagee's interest was assigned
to National City Bank of Cleveland oo
July 19, 1968, and to Prudential on
December 8, 1968. The Prudential

* Mortgage Loan matures on March 15,

1986. The loan's interest rate is six
percent and the monthly mortgage
payment is $43,020. The outstanding
balance on this loan was $1,145,010.24
as of October 31, 1983.

Pursuant to the terms of the
Wraparound Mortgage Loan note, the
morigagor (Lima Mall, Inc.) is obligated
to make the monthly wraparound
mortgage payment ($52,036.25) to lhe*
wraparound mortgagee (the Trust). The
Trust, in turn, is obligated to make the
required mortgage payments to
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Prudential’s general account, as
mortgagee of the Prudential Mortgage
Loan. After the maturity of the
Prudential Mortgage Loan, the
Wraparound Mortgage Loan will be
smortized in accordance with
conventional mortgage loan procedures
until it matures, at which time the
remaining principal balance will become
due and payable under a balloon
payment,

10. As indicated above, the Trust is
obligated to deliver to Prudential’s
general account the monthly mortgage
loan payment received from Lima Mall,
Inc. (the mortgagor). The Trust is not,
however, obligated to make any
payments to the general account under
the Prudential Mortgage Loan in the
even! Lima Mall. Inc: fails to make its
required monthly mortgage payments
under the Wraparound Mortgage Loan.
However, if Lima Mall, Inc. fails to make
its required payments, the Wraparound
Mortgage Loan note provides that the
Trust, at its option, may make such
payments on behalf of Lima Mall, Inc. in
which case the amount of the payments
and any costs incurred by the Trust in
connection therewith would be added to
the principal balance of the Wraparound
Morigage Loan. Prudential, on behalf of
the Trust (PRISA), will not authorize the
making of any such payments by the
Trust on behalf of Lima Mall, Inc. as
long as the Trust is the mortgagee of the
Wraparound Mortgage Loan and
Prudential is the holder of the first
morigage,

Both the Wraparound Mortgage Loan
and the Prudential Mortgage Loan are
secured by the Lima Mall property
pursuant to the terms of the respective
morigage loan agreements. The
agreements provide that in the event of
@ default the Trust must look solely to
the mortgaged property for payment of
the indebtedness secured by the
Wraparound Mortgage and that neither
Lima Mall, Inc. nor any other person will
be personally liable upon default. In
such case, the Wraparound Mortgage
Loan agreement provides that the Trust
may elect to foreclose against the
mortgaged property. However, the
Wraparound Mortgage Loan Agreement
also provides that the mortgaged
property is subject to the lien of the
Prudential mortgage. Thus, Prudential's
general account, as mortgagee of the
Prudential Mortgage Loan, has a
Superior security interest in the
morigaged property in the event of
default and foreclosure. In order to
protect the interests of PRISA,
Prudential, as long as it is the holder of
the first mortgage and the Trust is the
holder of the Wraparound Morlgage,

will treat the Trust's security interest
under the Wraparound Mortgage on an
equal basis, rather than on an inferior
basis, with that of the general account’s
security interest under the Prudential
Mortgage Loan.

11. The applicant requests an
exemption from section 406(a) of the Act
for the continuation of the above
mortgage loan arrangements. The
applicant represents that the Equity
Investment and the Morlgage
investment were negotiated between
Prudential, the Trust and unrelated
parties on an arm’s-length basis many
years before PRISA acquired the Trust.
The applicant represents that PRISA
acquired the Trust on an “all or nothing
basis" with respect to its entire
investment portfolio and that the
mortgage loan arrangements constitute
only two of the then approximately 126
equity and mortgage loan investments of
the Trust. The applicant further
represents that the continuation of the
mortgage loan arrangements allows
PRISA to be obligated on debt
instruments bearing a rate of interest
substantially lower than current market
rates, The applicant represents that
Prudential’'s amendments to each
mortgage arrangement providing that it
will not exercise any discretionary
authority with respect to the mortgage
instruments will eliminate any potential
self-dealing and conflicts of interest.

12. In summary, the applicant
represents that the transactions satisfy
the statutory criteria of section 408(a) of
the Act because (a) the morigage
arrangements were negotiated on an
arm's-length basis between the Trust,
Prudential and unrelated parties many
years before PRISA acquired the Trust
in 1981; (b) Prudential determined that
the purchase of the entire investment
portfolio of the Trust by PRISA was an
appropriate investment for PRISA; and
(c) the continuation of the mortgage loan
arrangements will allow PRISA to be
obligated on debt at a lower than
current market interest rate,

For Further Information Contact: Mr.
David Stander of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Society of the New York Hospital
Employees' Retirement Plan Trust (the
Plan) Located in New York, New York

[Application No, 3-5588|
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,

April 28, 1975). If the exemption is
granted the restrictions of sections
406(a}, 406(b)(1) and (b)(2) of the Act
and the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1)(A)
through (E) of the Code shall not apply
to the continuation beyond June 30, 1984
of four mortgage loans (the Morigages)
by the Plan to the Society of the New
York Hospital (the Employer), the
sponsor of the Plan, provided that the
terms of the Mortgages are at leas! as
favorable to the Plan as those
obtainable by the Plan in an arm's-
length transaction with an unrelated
party.

Effective Date: If the proposed
exemption is granted, it will be effective
July 1, 1984,

Summary of Facts and Representations

1. The Employer is a New York
charitable corporation located in New
York City engsged in the operation and
maintenance of a general hospital and
two psychiatric hospitals. The Plan was
created as of January 1, 1947. United
States Trust Company of New York
(U.S. Trust) is currently the trustee,
having assumed this responsibility as of
November 15, 1978. As of January 31,
1984, the Plan's assets had a market
value in excess of $66,000,000. The Plan
had approximately 5,405 participants as
of December 31, 1984.

2. On January 1, 1968, the Plan was
assigned as mortgagee a mortgage loan
(Loan One), which had originally been
made to the Employer by Phipps
Houses, an unrelated corporation. Loan
One was originally in the amount of
$1,902,644, and was secured by the
premises located at 428-436 East 69th
Street, New York City (Property One).
When Loan One was assigned to the
Plan, the annual rate of interest was
increased from 3%% to 5%%. Loan One
is self-liquidating and has a maturity
date of November 1, 1991, As of June 30,
1984, the outstanding principal balance
was $781,000.

3. On January 19, 1970, the Employer
borrowed $2,500,000 from the Plan (Loan
Two) at 8% interesl. Loan Two was
secured by the premises located at 445
East 68th Street, New York, New York
(Property Two). As of June 30, 1984,
Loan Two had an outstanding principal
balance of $1,148,000, and the loan is
due October 19, 1889.

4. On Jenuary 1, 1973, the Employer
borrowed $600,000 from the Plan at an
annual interest rate of 8% (Loan Three).
Loan Three was secured by the premises
located at 434 East 70th Street and 1303
York Avenue, New York. New York
(Property Three). As of June 30, 1984, the
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outstanding principal balance of Loan
Three was $377,000 and the loan is due
January 1, 1993,

5. On January 1, 1973, the Employer
borrowed an additonal $689,700 from the
Plan at an annual interest rate of 8%
(Loan Four). Loan Four was also secured
by Property Two. As of June 30, 1984,
Loan Four had an outstanding principal
balance of $433,000, and the loan is due
January 1, 1983,

6. The applicants represent that all
four Murtgages were statutorily exempt
until June 30, 1984 from the prohibitions
of section 408 of the Act and section
4975 of the Code by virtue of sections
414(c)(1) and 2003{c)(2){A) of the AcL?
The applicants recognized that the
statulory exemption for the Mortgages
would expire on June 30, 1984, and thus
sought an exemption to continue the
Mortgages beyond that date. The
interest rate for all the Mortgages was
adjusted upward o 15% as of July 1,
1984. The applicants represent that the
Employer has been making Mortgage
payments in accordance with the
revised annual interest rate of 15% since
July 1, 1984, and the Morlgages are
current with no history of default. The
interes! rale for the Morigages is to
remain at 15% until June 30,1985, when it
will be reviewed by U.S, Trust. The
interes! rate of 15% was selected by U.S.
Trust based on Citlbank, N.A's rate as
of July 1, 1984 for such loans. U.S. Trost
will review the rate of interest to be
paid by the Employer as of July 1 of
each subequent year based on the
annual rate for such loans of Citibank,
N.A., or such other comparable lending
institution as U.S. Trust may determine.

7. Messts, Eugene A. Hegy, Je. and
Kenneth H. Bowen of Brown, Harris,
Stevens, Inc., independent real estate
appraisers in New York, New York,
have appraised the fair market value of
the Properties as of February 4, 1885,
They have represented that Property
One has a fair market value of
$10,000,000, Property Two has a fair
market value of $23,000,000 and Property
Three has a fair market value of
$6,500,000. Thus, the Marigages are
secured by real property having & fair
murket value many times greater than
the principal outstanding balances of the
Morigages.

8. U.S. Trust, the Plan's independent
fiduciary, has represented that it
reviewed the subject transactions and
has determined tha!, as of june 30, 1984,

! The Depastmon! exprossos no opinlon us to
whether the Morigoges were statatorily exempt
until june 30, 1864 from the probibitions of section
406 of the Act and section 4075 of the Code by
reason of sections 114{c)(1) and 2003{c){2)A] of the
Act.

the terms are equivalent to arm’s-length
transactions between unrelated parties.
U.S. Trust has concluded that the
Mortgages are fair, reasonable and in
the best interests of the participanis and
benefictaries of the Plan, U.S. Trust has
based its conclusions on the following
factors: (a) The interest rate will be
modified each year to yield a market
rate of interest for similar types of loans;
(b) the Mortgages are fully protected in
the event of default by the Employer as
evidenced by the independent appraisal
of the fair market values of the
Properties; {c] the availability, as the
result of the restructuring of the interest
rates, of a ready market withoot loss to
the Plan if the Mortgages were to be
sold by the Plan to a third party; and {d)
the Mortgages constitute less than 5% of
the Plan's total assets. U.S. Trust further
represents that it will monitor the
Mortgages to ensure the Employer's
compliance with the terms of the
Morigages.

9. In summary, the applicants
represent that the subject transactions
satisfy the criteria of section 408(a) of
the Act because: {a) The Mortgages
represent less than 5% of the Plan's
assets; (b) the interest rate for the
Mortgages is that which is currently
charged by an unrelated bank for similar
loans, and will be reviewed annually by
the Plan's independent fiduciary and
modified to yield a market rate of
interest for similar loans; [c) an
independent appraiser has appraised
the Properties securing the Mortgages as
having values many times in excess of
the principal amounts of the Mortgages:;
(d) U.S. Trust, the Plan's independent
fiduciary, has determined that the
subject transactions are appropriste for
the Plan and in the best interest of the
Plan's participants and beneficiaries:
and (e} US. Trust will manitor the
Mortgages and take whatever aclion is
necessary 10 enforce the Plan's rights
under the Mortgages.

For futher information contact: Mr.
Gary H. Lefkowitz of the Department,
telephone {202) 523-8881. (This isnot a
toll-free number.)

General Electric Pension Trust (the
Trust) Located in New York, New York
[Application No. D-5707)
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a} of the Act
and section 4975{c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 {40 FR
18471, April 28, 1975).

(8) General Exemption. The
restrictions of section 408{a)(1) (A)

through (D) of the Act and the sanctions
resulting from the application of section
4975 of the Code, by reascn of section
4975(c)(1) {A) through [D) of the Code
shall not apply to any transaclion
arising in connection with the
acquisition, ownership, managemen!,
development, leasing, financing, or sale
of real property (inchuding the
acquisition, ownership or sale of eny
joint venture or partnership interest in
such property) or the borrowing or
lending of money in connection
therewith, between a parity in interest
and the Trust, provided that the
following conditions are satisfied:

(1) The decision to invest the assets of
the Trust, directly or indirectly. in such
transaction is made by the trustees of
the Trust, as described herein,

(2) Any such party in interest is not—

{i) General Electric Company (CE), the
spunsor of the Trust, any person directly
or indirectly controlling, controlled by.
or under common control with GE, any
officer, director, or empl of GE or
any of its subsidiary or affiliated
companies, or any partnership in which
GE is a 10 percent or more {directly or
indirectly in capital or profits) partner:
or

(ii) A person who exercises
discretionary authority, responsibility or
control or who provides investment
advice with respect to the investmen! of
Trust assets involved in the particular
transaction.

(3) At the time the transaction is
entered into, and at the time of any
subsequent renewal or modification
thereof that requires the consent of the
Trustees or any person to whom such
responsibility has been delegated, the
terms of the transaction are at Jeast as
favorable to the Trust as the terms
generally available in arm's-length
transactions between unrelated partics.

(4) GE shal! maintain for a period of
six years from the date of each
transaction mentioned above the
records necessary to enable the persons
described in subparagraph (5) of this
section {a) to determing whethsr the
conditions of this exemption have been
met, except that (i) a prohibited
transaction will not be deemed to have
occurred if, due 1o circumstances
beyond the control of GE, the records
are lost or destroyed prior to the end of
the six-year period, and (if) no party in
interest shall be subject to the civil
penalty which may be assessed under
section 502(i) of the Act, or to the taxes
imposed by section 4975 (a) and (b) of
the Code, if the records are not
maintained, or are not available for
examination as required by
subparagraph (5) below; and
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(5](1) Except as provided in
subdiviston {ii) of this subparagraph (5)

«d nolwithstanding any provisions of
subsections {@){2) and (b) of saction 504
of the Acl, the records referred to in
subparagraph (4) of this section (&) are
unconditionally available at GE's
headquarter’s offices, or, upen prioe
arrungement with GE. at any, other
customary location for the maintenance
and/or retention of such records, for
.w...nn;mion during normal business
NouUrs oys

(A) Any duly authorized employes or
representative or the Department of
Labor or the Internal Revenue Service,

(B) Any fiduciary of a plan which is
funded, in whole or part, by the Trust
respect 10 which GE is a named
fiduciary or any duly authorized
employee or representative of such
tiduciary,

(C) Any participant or beneficiary of
any plan which is funded, in whole or
part, by the Trust or any duly authorized
representative of such participant or
beneficiary.

(if) None of the persons described in
subdivisions (i)(B} and (i)(C] of this
subparagraph (5) shall be authorized to
examine GE's trade secrets or
commercial or financial information
which is privileged, confidential or of &
proprietary nature.

(b) Specific Exemption. The
restrictions of sections 406(a){1)(A)
through (D} and 408(b)(1) and (2) of the
Act and the sanctions resulting from the
spplication of section 4975 of the Code,
by reason of section 4975(c)(1)(A)

through (E) of the Code, shall not apply
to:

Transactions Involving Places of Public
Accommodation

The furnishing of services, facilities
and afy goods incidental thereto by a
place of public accommodation which is
or may be considered an asset of the
ITust to a party in interest with respect
to the Trust if the services, facilities or
incidental goods are furnished on a
comparable basis to the general public,
and if the requirements of
subparagraphs (2)(4) and (5) of this
proposed exemption are met.

Summary of Facts and Representations

1. The Trust holds assats of the
General Electric Compauy Pension Plan
;:ntl the International General Electric
Puerto Rico, Ing., Pension Plan (the
Ylansl. As of December 31. 1983, there
weie approximaltely 243,760 active
porticipants in the Plung, and the Plans
1ad net assets of approximately $9.89
tillion. Approximately 13% of the Trust's
(utal portfolio is currently invested or
committed for specific investment in

resl estate or real estate related
investments.

2, The Trust is administered by the
Benefit Plans Investment Commiltee
(BPIC} and a group of five trustees (the
Trustees). The BPIC is chaired by one of
three internal members of the board of
directors of GE and is composed of
officers of GE. BPIC was created by the
board of directors of GE and is charged
with the responsibility for the direction
and oversight of the Trus!'s investment
policy. This responsibility is discharged
by reviewing Trust allocation lo various
investment media (equities, fixed
income, etc.) and reviewing investment
strategies and overall performance. In
addilion, certain specific investment
decisions are reviewed by BPIC and
selected transactions are approved.

The Trustees are appointed by the
BPIC and are currently five in number.
The Trustees are all employees of GE
and include two vice-presidents of GE.
The Trustees maintain overall
responsibility for investment of the
Trust's assels. Mr. Francis X. Tansey,
Manager—Fixed Income Investments, is
the Truslee primarily responsible for the
Trust's real estate investments. Mr.
Tansey's functions include the
identification and analysis of real estate
investments within a framework
endorsed by all of the Trustees. The
Trustees are assisted in-house by a staff
of 91 professionals and support staff of
which approximately three-quarter are
professional personnel whose sole
function is the management and
administration of Trust assets.
Approximately one-half of these
professionsl employees are involved in
some manner in real estate investment.

3. The applicant requests an
exemption to allow the Trust to engage
in certain real property transactions
which may otherwise be prohibited
under the Act. GE represents that all
prospective transactions will be effected
on behalf of the Trust by the Trustees
and will not involve parties in interest
who have formal or actual authority
over the investments. The applicant
represents that due to the size and
complexity of the sponsor of the Trust,
GE, the normal operation of the Trust in
real eslate investments may involve
party in interest trensactions. The
Department recognizes this situation
and, to date, has proposed and granted
various individual exemptions on behalf
of the large trus!s involving real estate
investments where parties in interest
who maintain no actual or formal
authority over the invesiments have
been involved.

4. The applicant represents that the
Trust's invesiments in real estate are
mude in various forms. Such forms

involve real estate partnerships. joint
ventures, leases, and mortgages. As a
result of such real property investment
arrangements, prohibited transactions
by and between the Trust and party in
interest bank lenders, lessees, joint
venturers, and partnership partners may
occur. Such parties would maintain no
authority with respect to the Trust’s
investment.

5, GE has described various examples
of real estale transactions, sale-
leasebacks, convertible morigages. and
direct equity investments, which may
resull in prohibited transactions. In a
sale-leaseback transaction, the Trust
would typically purchase the fee interest
in the ground underlying the project in
question. [t would then lease the ground
to the owner/operator pursuant to a
long term ground lease. In most
inslances the owner/operator would
continue to own the improvements in
fee, but the ground lease would provide
that, upon its expiration, title to any
remaining improvements would pass to
the Trust. The ground lease generally
provides for a fixed rental together with
an additional rental based on a
percentage of revenues from the project.
The Trust will typically provide
additional financing for the project by
extending the owner/operator a loan
secured by a mortgage on the
improvements and on the leasehold
interest in the land. There are also
several variations to this basic structure.
For example, the Trust may purchase
the improvements as well as the land
and lease them all to the owner/
operator, rather than financing the
improvements with a mortgage. Or,
alternatively, the entire financing may
be in the form of mortgage debt with the
Trust receiving a stated interest rate and
an additional interest amount based on
a percentage of the projects’s revenues.

A convertible morigage structure
involves mortgage financing coupled
with an option to purchase a percentage
interest in the project. For example, the
Trust would extend a morigage loan to
the owner/operator and obtain an
option to purchase an interest in the
project {e.g., 50%) during a specified
period in the future (2.g., during the
tenth year of the mortgage). The
mortgage may provide that a portion of
the interest will not be payable
currently, but, instead, will accrue and
compound. That accrual account will
then be available as currency for the
exercise of the option. If the option is
not exercised, the accrual account
amortizes over the remainder of the
loan. The form of the investment after
the exercise of the option may be either
a lenancy in common with the owner/
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operator or a partnership in which the
Trust would be either a general or a
limited partner of the owner/operator.

A direct equity investment involves a
real estate project, made either by the
Trust itself or by a specially formed title
holding company subsidiary of the
Trust. Here, too, the form of the
investment may be a tenancy in
common with the owner/operalor ora
partnership. Additional partnership
interests may be sold to other investors,
either publicly or by private placement.

With respect to each investment
structure, the projects in question are
typically office buildings or shopping
centers but include hotels and other
commercial or multi-family residential
projects. The owners/operators/
developers with whom the Trust invests
are carefully chosen and are
experienced in the evaluation,
ownership, management, financing and
(in the case of new projects)
development of real estate,

6. The applicant states that it is
possible that the investment by the
Trust in places of public accommodation
may result in the use of such facilities by
parties in interest. Therefore, such
transactions involving these places of
public accommodation may constitute
prohibited transactions as described in
the Act.

7. All transactions which are the
subject of this exemption request will be
subject to the discretion and control of
the Trustees and specifically the Trustee
directly responsible for real estate
investments. The applicant represents
that regardiess of the structure chosen,
each real estate investment receives
thorough and careful analysis by the
Trustees and by its staff of
professionals. The investment process
operates as follows: Potential real estate
investments are generally brought to the
attention of one or more of the Trustees
or members of the Trust's professional
staff by real estate investors, brokers, or
advisers. A staff of real estate
professionals under the direction of Mr.
Tansey and under the day-to-day
direction of Joel R. Wilson, Manager—
Real Estate Investments, then inspects
and appraises prospective properties,
considers existing and prospective
tenants and evaluates numerous other
financial and non-financia! aspects such
as size, location, actual and potential
use, financing, taxes, insurance, title
requirements and compliance with
zoning and other applicable laws.
Sophisticated computer models are
utilized as a tool to assist the real estate
professionals and to evaluate risk and
reward criteria.

Upon completion of this analysis, the
potential real estate investment is either

rejected or, upon approval by Mr.
Wilson, is submitted (together with a
transaction proposal) in‘writing to Mr.
Tansey. If Mr. Tansey approves the
proposed transaction, it is then
presented to the other Trustees.
Approval by at least two additional
Trustees is required before the
investmant may be referred for further
consideration. After approval by a
majority of the Trustees, independent
approval by the Trust’s in-house legal
staff is required both as to the substance
of the transaction and its suitability
under the Act. Before funds are actually
disbursed, the mechanics of the
approval process are independently
verified by a staff financial professional,
and the corporate audit staff of CE
reviews the entire process annually for
compliance. If the proposal receives a
negative assessment at any one of the
foregoing levels of analysis or approval,
the transaction is not consummated,

8. GE represents that they have thus
established rigorous financial standards
and procedures to ensure sound real
estate investments with appropriate
rates of return. GE represents that any
covered transactions will be on terms
not less favorable to the Trust than
those available between the Trust and
unrelated parties. The applicant
represents that given the size and scope
of the Trust and their investments, and
its relationship to numerous financial
institutions, denial of the exemption
would substantially inhibit the Trust
from investing in many prime quality
real estate projects of substantial size.

9. In summary, the applicant
represents that the transactions meet
the criteria for an exemption as
provided in section 408(a) of the Act
because (a) all investments will be
subject to the discretion and control of
the Trustees and its professional and
support staff which has extensive
experience in real property investments
and makes complete analyses with
respect to Trust investments; (b) the
Trust will be able to enter into
transactions which, although prohibited,
are necessary for the prudent conduct of
the Trust's operation; (c) all transactions
will involve parties who are competely
independent from GE and will have no
discretion, authority or control with
respecl to the exercise of GE's fiduciary
responsibility relating to the
transactions; and (d) all transactions
will be conducted on an arm's-length
basis on terms not less favorable to the
Trust than those available in arm's-
length transactions with unrelated
parties,

Notice to Interested Persons: Notice
will be provided to interested persons
within 20 days of the date of publication

of this notice in the Federal Register.
Comments and hearing requests are due
within 50 days from the date of
publication.

For Further Information Contact: Mr
David Stander of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Electronic Data Systems Corporation
Retirement Plan (Retirement Plan);
Electronic Data Systems Corporation
Deferred Compensation Plan (401(k)
Plan; collectively, the Plans) Located in
Dallas, Texas

[Application No. D-5790)
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of sections
406(a), 406(b)(1), (b)(2) and 407(a) of the
Act and the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1) (A)
through (E) of the Code shall not apply,
effective August 13, 1984, to the sale by
the Plans of all of their shares of
Electronic Data Systems (EDS) common
stock to General Motors Corporation
(GM) in exchange for cash and certain
notes and stock issued by GM, provided
that the terms of the transaction are at
least as favorable to the Plans as those
obtainable in a similar transaction with
unrelated parties.

Effective Date: If granted, this
exemption will be effective August 13,
1984.

Summary of Facts and Representatives

1. The Refirement Plan is a defined
benefit plan with 9,484 participants as of
August 15, 1984. As of January 1, 1984,
the Retirement Plan had total assets of
approximately $42 million. As of
September 10, 1984, the Retirement Plan
held approximately 142,100 shares of
EDS stock constituting approximately
.24% of the total outstanding EDS shares
and approximately 10.7% of the
Retirement Plan's total assets.

The 401(k) Plan is a defined
contribution individual account savings
plan. As of August 31, 1984, 5,274 ;
employees were eligible to participate in
the 401(k) Plan and 2,604 actually
participated. All participants in the
401(k) Plan are also participants in the
Retirement Plan. As of July 31, 1984, the
401(k) Plan held assets valued at
$5,817,371. The 401(k) Plan held 52,277
shares of EDS stock as of August 31,
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1664, amounting to approximately .08%
of the total outstanding FDS shares and
spproximately 40% of the 401{k} Plan’s
sssels, The 401(k) Plan provided each
participant with three different
nvestment options. Each perticipant
could elect twice annually to invest or
reinvest his account in Investment Fund
1, an equity fund; Investment Fund 2, a
fixed income fund; or Investment Fund
3, which was invested in EDS stock.

EDS also sponsors a payroll stock
ownership plan {the PAYSOP) which is
a defined contribution plan qualified
under section 408 of the Code. As of
August 15, 1884, 5,132 persons wera
eligible to participate in the PAYSOP.

As of that date, the PAYSOP held 7 489
shares of EDS stock, amounting to
approximately .01% of the total
outstanding EDS shares.?

2. The trustees (the Trustees) of each
Plan are a group of three individuals,
Messrs, Willilam K. Gayden, J. Thomas
Walter, and Anthony E. Weynand. Each
lrustee is an officer and shareholder of
DS, the sponsor of the Plans. EDS and
its affiliates and subsidiaries provide
high-technology computer-based
systems and related professional
services to a variety of customers such
as governmental agencies, finance,
industrial and insurance companies, and
health care institutions. As of September
10, 1984, the record date for purposes of
voting on the merger, EDS had 58,106,733
thares of voting common stock
outstanding. Approximately 50.3% of
these shares were beneficially owned by
officers and directors of EDS as a group,
including approximately 28,0%
beneficially owned by H. Ross Perot
(Mr, Perot), the fi er and chairman of
the board of EDS, and approximately
16.9% held by Thomas J. Marquez, and
EDS director, in his capacity as trustee
of investment trusts established for the
benefit of relatives of Mr. Perot (Perot
Investment Trusts). The remaining 49.7%
of the EDS shares were widely he
§DS}(sSl'xarel‘s l?xm traded on the New

ork Stock Exchange (NYSE) and the
Pacific Stock Exchnng(e.

CM is incorporated under the laws of
Delaware. As of September 21, 1984, GM
had outstanding approximately
315,000,000 shares of voting GM
common stock and also had outstanding
'wo classes of non-voting preferred
stock. GM common stock is widely held
and is traded on the NYSE and on a
number of other exchanges.

3. On August 13, 1984, an Agreement
and Plan of Merger (Merger Agreement)
were enlered into between CM, EDS
and EDS Acquisition Corporation (EDS

' The nale of EDS stock by the PAYSOR is not the
sebject of thiv exemption request.

Acquisition), a newly formed wholly-
owned subsidiary of CM, whereby CM
would acqguire 100% of the outstanding
stock of EDS through a merger inrwhich
EDS Acquisition will be merged into.
EDS. Pursuant to this arrangement EDS
would become a wholly-owned
subsidiary of GM.

4. As a condition to GM's entering into
the Merger Agreement, CM
simultaneousiy entered into stock
purchase agreements {Stock Purchase
Agreements) with Mr, Perat, Mr.
Marquez, individually and as trustee for
the Perot Investmen! Trusts, Morton H.
Meyerson (President and a director of
EDS), the Trustees in their individual
capacities, and other officers of EDS, for
the purpose of oblaining their agreement
to sell their shares of EDS Stock to GM
immediately prior to consummation of
the Merger, as well as, in most
instances, obtaining their proxy to vote
their shares of EDS Stock. Pursuant to
the Stock Purchase Agreements, CM
purchased, immediately prior to
consummation of the Merger, an
aggregate of 28,004,274 EDS shares
(approximately 48.9% of the shares
outstanding as of September 10, 1984).
The Stock Purchase Agreements signed
by the above shareholders granted to
nominees of GM irrevocable proxies to
vote their shares of EDS Stock in favor
of the Merger Agreement. As of the
record date, the EDS stock described
above and subject to proxies comprised
approximaltely 47.1% of the outstanding
EDS shares.

5. The Stock Purchase Agreements
provide, as do the terms of the Merger
Agreement, that each selling
shareholder has a right to receive, at the
election of the shareholder, either (i)
$44.00 in cash (Option 1); or (i) $35.20 in
cash, two-tenths of & share of a new
class of GM common stock known as
GM Class E Stock (E Stock), and a two-
tenths interest in notes issued by GM
(the Contingent Notes) in connection
with the merger (Option 2). The E Stock
and Contingent Notes are described as
follows.

6. The E Stock has been Issued in an
amount up to 13,650,000 shares in
connection with the transactions. The E
Stock has a ten cent ($.10) par value.
The E Stock allows a holder a one-half
vote per share and entitles & holder to
share in liquidation proceeds in
proportion to voting rights vis-a-vis
other classes of CM stock. The E Stock
has no divident preference. GM has
agreed lo issue at least an additional
22,600,000 shares of E Stock to the public
within two years after the effective date
of the merger. These new shares may be
issued either in a public offering oras a

stock dividend on existing GM comman
stock. The board of directors of CM
reserves a limited right to recapltalize
GM by converting the E Stock into CM
common stock at any time after
December 31, 1994. The E Stock will
generally be freely transferable.
However, if the E Stock is transferred
(other than to certain “permitted
transferees™) within 180 days from the
effective date of the merger, the holder
of the E Stock will forfeit certain rights
under the Confingent Note. The E Stock
has been the subject of a registration
statement filed with the Securities and
Exchange Commission (SEC).

7. With regard to the Contingent
Notes, Morgan Guaranty Trust Company
in New York will act as trustee (the
Indenture Trustee) under the Contingent
Note Indenture. The maturity date of the
Contingent Notes is October 18, 1991,
the seventh anniversary date of the
effective date of the merger, The
Contingent Note will pay at matuority the
difference, if any, between $125 and the
value of each share of E Stock received
in the merger. The Contingent Nole is
forfeitable to the extent the noteholder
disposes of E Stock received in the
merger within 180 days after the merger.
The Contingent Note will be prepayable
(in whole or in part) on request by the
holder, on a date five years and len days
after the closing date of the merger, and
at six-month Intervals thereafter up to
seven years after the merger. The
amount payable under the Contingent
Note is discounted prior to maturity. No
stated annual interest is paid on the
Contingent Note except in the case of a
default by GM. However, “special
interest" will be paid either at maturity
or on prepayment of the note. The
“special interest” is generally calculated
to reimburse individual noteholders for
any additional federal income tax
incurred because all or a portion of the
note payment is treated as ordinary
income rather than long-term capital
gain. The same amount of “special
interest” will be paid to every holder of
the note, regardless whether or not the
holder is subject to tax.

The Contingent Note requires a
mandatory additional payment two
years after the closing date of the
merger if no public market for the Class
E Stock exists at that time. The
Contingent Note is not transferable
except to certain defined “permitied
transferrees” and then only on advance
notice to the Identure Trustee. The EDS
board of directors may apprave any
other transferee. Participants and
beneficiaries of EDS's employee benefit
plans are not expressly included as
“permitted transferrees”, but may be
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approved as such by the EDS board of
directors. The Contingent Notes have
been the subject of a registration
statement filed with the SEC.

8. The merger was approved on
October 18, 1984, as 86% of EDS
shareholders voted in favor of the
merger, .15% voted against, .19% voted to
abstain, and 13.51% failed to register a
vote. All of the shares granted to GM by
the EDS officers and directors pursuant
to the proxies (47.1% of the outstanding
shares) were voted in favor of the
merger. No shareholder exercised
dissenters rights under Texas law.
Shareholders who voted against the
merger but did not exercise dissenters
rights received consideration pursuant
to either Option 1 or Option 2.

9. Shareholders subject to the Stock
Purchase Agreements (the Sellers)
received consideration that varied from
the consideration received by
shareholders under the Merger
Agreement, which included the Plans.
Pursuant to the Stock Purchase
agreements, the Sellers were committed
to take the Option (2) consideration (E
Stock, Contingent Notes and cash) and
further agreed that to the extent other
EDS shareholders elect Option (1), the E
Stock and Contingent Notes that
otherwise would have been received by
such other EDS shareholders would be
received by the Sellers on a pro rata
basis, and the amount of cash received
by the Sellers will be correspondingly
reduced. Under the Stock Purchase
Agreements, if a Seller received cash in
excess of $100,000 he or she could elect
instead to receive an installment note
from GM for the cash amount payable in
full either in 1985 or 1995, paying interest
at a fluctuating rate tied to the interest
rate on 91-day Treasury obligations. The
installment note is subject to substantial
retrictions on transfer and is intended to
qualify for installment reporting for
federal income tax purposes, In
addition, certain of the Stock Purchase
Agreements provide indemnities to
certain of the Sellers (including Mr.
Walter and Mr. Gayden, individually)
for potential liabilities in connection
with the sale of their shares and give
certain Sellers a right to cause
registration of the E Stock. The Stock
Purchase Agreements provide certain
Sellers with an option to exchange the E
Stock for CM common stock, based on
then market values, during a six-month
period immediately after the seventh
anniversary of the effective date of the
merger.

10. The Plans received consideration
pursuant to the Merger Agreement. As
with all other shareholders selling under
the Merger Agreement, the Plans were

free to sell their EDS shares on the open
market up to the date of the Merger. The
Plans, as with all other shareholders
selling under the Merger Agreement, did
not receive cerlain options, rights and
indemnities which the Sellers received
under the Stock Purchase Agreements.

11. The applicant represents that the
terms of the acquisition were negotiated
on an arms-length basis among EDS,
GM and the parties to the Stock
Purchase Agreements. EDS shares were
trading on the NYSE at $30.87 cn May
15, 1984, the last day prior to public
announcement of merger discussions.
Beginning on July 2, 1984, EDS and CM
had one common director, Mr. Perot.

Lazard Freres (Lazard), an investment
banking firm, rendered an opinion to the
EDS board of directors to the effect that
the consideration to be received by EDS
shareholders in the merger is fair from a
financial point of view. Lazard supplied
appraisals of the E Stock and Contingent
Notes as of the effective date of the
merger. The EDS board of directors
unanimously approved the merger and
recommended approval of the merger to
its shareholders.

12. Prior to the effective date of the
merger, the Trustees turned over to an
independent fiduciary, as described
below, the decisons relative to the
disposition or retetention of the EDS
stock by the Plans, In this regard the
independent fiduciary was empowered
to make decisions relative to voting for
or against the merger, exercising
dissenters rights, and choosing which
Option to receive as consideration for
the shares. With respect to the decision
relative to voting for or against the
merger, the participants in the 401(k)
Plan were given the right by proxy to
direct voting of their shares in favor of
or against the merger. In its regard,
participants in the 401(k) Plan holding
36,371 shares directed their shares to be
voted in favor of the merger, 2,115
shares wer directed to be voted against
the merger, and 421 shares were
directed to abstain. Such participants
did not have the right to elect the form
of consideraion (i.e. Option 1 or 2) to be
received in the merger. The Trustees of
the 401(k) Plan voted the shares of EDS
Stock held by participants to the extent
they did not execise their right to direct
the voting of the shares (see paragraph
17, infra).

13. 401(k) Plan participants were also
given the right to make a “special
investment election” prior to October 4,
1984, so that assets held in their
different Investment Funds could be
transferred among the different Funds.
Each participant in the 401(k) Plan
received detailed information regarding

the special one-time election and the
merger in the form of letters of
instruction, a copy of Form S-8,
Registration Statement under the
Securities Act of 1933 and a copy of a
proxy statement/prospectus
{Prospectus), which discusses the
merger in greater detail. The applicant
represents that pursuant to such election
188 participants in the 401(k) Plan
elected to transfer out of Investment
Fund 3 which was invested in EDS
stock, and 620 participants elected to
transfer into Investment Fund 3. The
EDS stock of a participant who moved
out of Investment Fund 3 was liquidated
at the then current market price of the
shares and such amount was invested in
Investment Fund 2. The applicants
represent that neither the Trustees of the
401(k) Plan nor the administrator of the
401(k) Plan exerted pressure, control or
influence on 401(k) Plan participants to
pursue any course of action with respect
to the special election or with respect to
the voting of the EDS shares allocated to
such participant’s account.

14. The applicant seeks an exemption
for the Plans’ participation in the merger
and receipt of E Stock and Contingent
Notes in connection with the merger.
The applicant represents that the E
Stock may not constitute “qualifying
employer securities" as described in the
Act and that the Contingent Notes may
not qualify as “marketable obligations”
or defined in section 407(e) of the Act
because more than 50% of the
Contingent Notes may be held by
persons who are not considered
independent of the issuer. Accordingly,
the applicant represents that it is unable
to conclude that the statutory exemptive
relief provided in section 408(e) of the
Act is applicable to the transactions.

15. The MBank Dallas N.A. (MNB)
was appointed to serve as the
independent fiduciary to the 401(k) Plan
and the Retirement Plan with respect to
the merger transactions. MNB is a
national banking association which is &
wholly-owned subsidiary of Mercantile
Texas Corporation (MTC), a bank
holding company. MNB is the second
largest bank in Dallas in terms of
domestic deposits and the 52d largest
bank in the United States. MNB holds
approximately $3 million of assets as
trustee, custodian or in other fiduciary
capacities. Approximately $1 million of
these assets are funds of employee
benefit plans. MNB has discretionary
investment authority over
approximately $600 million of employee
benefit plan assets. In the conduct of its
fiduciary duties, MNB is frequently
assisted by the services of Mercantile
Securities Corporation, another wholly-
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owned subsidiary of MTC, which is a
registered investiment adviser under the
Investment Advisers Act of 1940.

MNB currently has no outstanding
deposits, loans or lines of credit with
EDS, with Mr. Perot, with the Perot
Investment Trusts, or with GM. MNB
has certain commercial relationships
with General Motors Acceptance
Corporation (GMAC), a subsidiary of
GM. Such relationships consist of
GMAC deposits constituting
approximately .04% of MNB's total
assets; outstanding lines of credit which
have not been drawn on, amounting to
1.17% of MNB's total outstanding
undrawn lines of credit; and other assets
of GMAC held in trust or in other
fiduciary capacities representing
approximately 1.7% of total assets held
by MNB in trust or in other fiduciary
capacities. Neither GM, EDS, Mr. Perot
nor the Perot Investment Trusts own any
MTC shares. Neither EDS nor GM has
any directors who are also directors of
MTC or MNB.

16. MNB, in arriving at its
determinations as a fiduciary of each
Plan, reveiwed EDS's and GM’s audited
financial statements for prior years,
read and evaluated management
discussions concerning the operations
and future business prospects of both
corporations, reviewed the financial
terms of the merger and compared such
terms to the financial terms of certain
other friendly and unfriendly mergers,
reviewed each Plan's documents and
trust agreements, and studied the
differences in consideration to be
received by shareholders under the
Stock Purchase Agreements and the
Merger Agreement, MNB represents that
they thoroughly examined the

Prospectus which outlines in great detail ‘

all relevant facts concerning the
transactions, and reviewed each Plan's
funding policy and investment
objections and compared those to
Investment returns possible under each
Option available to each Plan under the
Merger Agreement. This specific review
look into consideration the current
trading price range of EDS shares, the
$44.00 cash offer available under Option
1. comparable yields available in current
fixed income and equity markets, and
reasonable estimales of future
'nvestment performances of alternative
invesiment vehicles.

17. MNB determined, with respect to
each Plan, prior to the consummation of
the merger, that the consideration to be
received by other EDS shareholders is
not more favorable than the
consideration available to each Plan.
M:\Q determined that the receipt of
consideration by each Plan pursuant to

Option 2 under the Merger Agreement is
in the best interests of each Plan and
their participants. MNB determined
therefore, prior to the consummation of
the merger that it is in each Plan's best
interest to vote its shares in favor of the
merger and that the election of Option 2
and consequent receipt of E Stock and
the Contingent Notes is appropriate and
in the best interests of each Plan and its
participants and beneficiaries. MNB
therefore provided written directions to
the Trustees of the Retirement Plan and
the 401(k) Plan (to the extent
participants did not direct the voting of
their shares) to vote in favor of the
merger, and instructed the Trustees with
respect to each Plan in writing to elect
Option 2 under the Merger Agreement.
MNB acknowledged in writing that it is
serving as a fiduciary with respect to
each Plan.

18. MNB will continue to serve as
each Plan’s fiduciary with regard to
holding of the Contingent Notes. MNB
will monitor all future transactions
involving the Contingent Notes,
including exercise of any prepayment
rights by each Plan and enforce each
Plan's rights if GM defaults under the
Contingent Notes. MNB will continue to
serve as fiduciary for each Plan with
regard to the holding of the E Stock until
the expiration of the later of the 180 day
period following the effective date of the
merger or the date of the Trustees
determine that the E Stock is a
qualifying employer security as defined
in the Act.

19. In summary, the applicant
represents that the transactions satisfy
the criteria of section 408(a) of the Act
because (a) the sale of the EDS stock to
GM, including the shares held by the
Plans, was negotiated on an arm's-
length basis between unrelated parties;
(b) each Plan received consideration not
less favorable for the shares than the
consideration received by other
shareholders under the Stock Purchase
and Merger Agreements; (c) each Plan
was represented by MNB, a qualified
independent fiduciary, who determined
that the voting in favor of the merger
and election of the receipt of the E Stock
and Contingent Notes was appropriate
and in the best interests of each Plan;
and (d) MNB will monitor all future
transactions involving the Contingent
Notes and enforce the rights of each
Plan under the instruments.

For Further Information Contact: Mr.
David Stander of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Pension Plan of Wertheim & Co., Inc.
(the Plan) Located in New York, New
York

|Application No. D-5029)
Pruposed Exemption

The Department is considering
granling an exemption under the
authority of section 408(s) of the Act
and section 4975(c)(2) of the Code and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975). If the exemption is
granted the restrictions of sections
406(a) and 406 (b)(1) and (b)(2) of the
Act and the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1) (A}
through (E) of the Code shall not apply
to the proposed contribution of a certain
zero coupon note (the Note) to the Plan
by Wertheim & Co., Inc. (the Employer),
provided that the Note is valued at its
fair market value at the time it is
contributed.

Summary of Facts and Representations

1. The Employer and its subsidiaries
are engaged in financial and investmen!t
services, including bul not limited to
services as a broker, dealer, underwriter
and distributor of securities and
commodities. Also, the Employer
renders investment advisory and
managerial services to individuals,
corporations and other organizations.
All of the stock of the Employer is held
by Wertheim & Co., a New York general
partnership. As of September 30, 1684,
the Employer had assets of $462,729,151
and stockholder’s equity of $54,515,208.

2. The Plan is a qualified, non-
contributory defined benefit plan with
480 participants and beneficiaries as of
January 1, 1984. The administration of
the Plan and the investment of its assets
are the responsibility of the
Administration Committee and the
Investment Committee, respectively,
who are appointed as fiduciaries of the
Plan by the Employer from its officers
and directors. The trustee of the Plan is
Chase Manhattan Bank, N.A. The fair
market value of Plan assets on
November 30, 1984, was $7,205,544.

3. The Employer proposes to
contribute the Note to the Plan. The
value of the Note will be determined by
the Plan's independent fiduciary
appointed for this transaction (See
representation 5., below). The value of
the Note will be less than 2.35 percent of
the Plan’s total assets,

4. The Note is a zero coupon
obligation issued by Johnston
Associates (Johnston), a New York
limited partnership, for the face amount
of $400,000. The Note represents a 12.5
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percent interest in a $3,200,000
obligation which arose with a sale and
leaseback transaction between Johnston
and Allendale Mutual Insurance
Company (Allendale). Johnston
purchased the headquarters building of
Allendale in Johnston, Rhode Island and
feased the building back to Allendale for
an initial term of 25 years plus renewal
options. The Note is secured by
Allendale's lease obligation to Johnston
and is subordinated to approximatel
$32 million in debt incurred in the sale
and leaseback transaction. Allendale
has no other long term debt and has a
net worth of approximately $265 million
with AA rating by Standard & Poor and
A 4 rating by Best. The Employer and
its principals have no special
relationship with Johnston or Allendale
and a relationship only through the
provision of financial services in the
regular course of its business.

Total principal and interest payments
over the life of the Note will be
$4.761,028.58. The Note accrues interest
at the rate of 10 percent compounded
semiannually. Payments on the note will
commence in February 2000 in
semiannual cash payments of $46.875,
increase to semiannual payments of
$150,000 in February 2005, decrease to
semiannual payments of $139,614 in
February 2010, and the fully paid in
Augus! 2019.

5. Moore, Juran and Company, Inc.
(Moore-juran), an investment banker
located in Minneapolis, Minnesota, has
agreed to act as an independent
fiduciary on behalf of the Plan in
connection with the proposed
contribution by the Employer of the
Note. Moore-Juran is in the investment
banking business with experience in the
valuation of securities, including debt
instruments such as the Note, and in
recent years has annually traded
between $500 million to $700 million of
such instruments. Its business dealings
with the Employer are limited to
occasional contacts in the ordinary
course of business, generating 2
commissions of a few thousand dollars a
year which are de minimus in
comparison to its annual income.

Moore-Juran has examined the
application for exemption and the
exhibits, In valuing the Note, Moore-
Juran has relied upon its experience
with similar debt instruments and its
knowledge of prevailing interést rates.
After discounting the Note at a rate of 14
percent per annum, Moore-Juran
concluded that as of January 24, 1885,
the Note should have a fair market value
of $175,500.

Moore-juran believes that the
acceptance of the Note is in the best
interests of the Plan and its participants

and beneficiaries because of the high
return and quality of the Note and
because it avoids the reinvestment risk
inherent in non-zero coupon obligations.
Moore-Juran considers it significant that
the assets of the Plan are well
diversified with the Note representing
less than 2.35 percent of Plan assets.
Also, Moore-Juran believes that the
collateral securing the Note and the high
credit rating and strong financial
position of Allendale demonstrate that
the Note is adequately secured and a
prudent investment for the Plan.
Although initially the lease is for 25
years with options to renew, Moore-
Juran believes that Johnston could sell
or lease the buiiding to another to make
payments to the Plan. Based upon its
experience in the private placement of
debt securities, Moore-Juran believes
that there is a market for the Note at the
value determined by Moore-juran.

6. In summary, the applicant
represents that the proposed transaction
meets the criteria of section 408(a) of the
Act because:

(a) Moore-Juran has determined that
the proposed contribution will be in the
best interests of the Plan and protective
of the rights of the participants and
beneficiaries of the Plan; and

{b) The Note will be valued at its fair
market value on the date contributed by
Moore-Juran

Written Comments and Heari
Requests: Notice will be provided to
interested persons within 5 days of the
date of publication of this notice in the
Federal Register. Comments and hearjng
requests are due within 35 days of the
date of publication of this notice.
Comments and requests for hearing
should state the reasons for the writer's
interest in the pending exemption.

For Further Information Contact: Mr.
C.E. Beaver of the Department,
telephone (202) 523-7901. (This is not a
toll-free number.)

Central Orthopaedic Clinic, P.A. Profit
Sharing Plan and Trust (the P/S Plan)

Central Orthopaedic Clinic, P.A. Money
Purchase Pension Plan and Trus! (the
M/P Plan) Located in Jackson,
Mississippi

[Application Nos. D-5893 and D-5094]
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of sections
406(a) and 4086 (b)(1) and (b)(2) of the

Act and the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1}(A)
through (E) of the Code shall not apply
to the proposed: (1) Purchase by the P/S
Plan and the M/P Plan (together, the
Plans) of certain real property (the
Property) from The Central Orthopaedic
Partnership (the Partnership), whose
partners are officers and directors of the
employer (the Employer) of the Plans'
participants and beneficiaries, provided
the purchase price is not more than the
fair market value of the Property on the
date of the purchase, (2) assumption by
the Plans, in connection with the
proposed purchase, of certain debt
obligations of the Partnership, (3}
extension of credit by the Partnership to
the Plans, and (4) lease of the Property
by the Plans to the Employer, provided
the terms of transactions (2), (3). and (4)
are at least as favorable to the Plans as
those the Plans could obtain in similar
transactions with an unrelated party.

Summary of Facts and Representations

1. Each of the Plans covered 24
participants as of September 30, 1983.
As of June 6, 1984, the P/S Plan’s total
assels equalled $1,557,698 and its net
assets totalled $1,444,218; on the same
date the M/P Plan's total assets
equalled $813,053.58, which also was the
amount of its net assets. The trustees of
the Plans are Thomas C. Turner, M.D.
and James O. Manning, M.D. They and
George D. Purvis, M.D., William B.
Thompson, M.D., and George W. Truett,
M.D. are the partners in the Partnership
The Partnership owns the Property and
currently leases it to the Employer. The
partners of the Partnership are all
directors, officers and stockholders of
the Employer. No partners of the
Partnership or stockholders of the
Employer own any property adjoining
the Property.

2. On September 8, 1984, The Sunburs!
Bank (the Special Trustee), a member of
the Grenada Bank, with its main office
located in Jackson, Mississippl, was
appointed by the Employer to serve as
Special Trustee of the Plans with respect
to the proposed transactions, After
reviewing the proposed transactions and
related documents, the special Trustee
has accepted this appointment. The
Special Trustee maintains retirement
plans with total assets exceeding
$100,000,000 and has been administering
qualified retirement plans for over 20
years. It has a staff of trust officers,
attorneys, and support staff who are
versed in matters involving the Act. The
Special Trustee states that it fully
recognizes its responsibilities and duties
regarding the Plans and their
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participants and beneficiaries. No share
holder, director, officer, or employee of
the Special Trustee is in any way
employed by the Employer or any
corporation, partnership, or other entity
affiliated therewith. The Special Trustee
has no banking relationship of any kind
with the Employer or any corporation,
partnership, or other entity affiliated
therewith. One officer of the Employer
currently has a small demand deposit
account with the Special Trustee,
representing .00131% of the entire
demand deposits of the Special Trustee,
The Special Trustee has no banking
relationships with any other officer of
the Employer or any corporation,
partnership, or other entity affiliated
therewith,

3. The Property is comprised of the
land, building, and parking area located
at 421 8. Stadium Circle, Jackson,
Mississippi. The building located on the
Property is a two-story medical clinic
occupying 10,634 square feet on a lot of
50,900 square feet. Mr. T. E. Tate, M AL,
SR.P.A., Vice President of Wortman &
Mann, Inc., Real Estate Division,
Appraisal Department, has determined
that as of February 24, 1983, the fair
market value of the Property, excluding
furnishings and equipment, was $560,000
and the annual fair rental value of the
Property was $96,350 gross and $52,300
net {after subtracting expenses),
providing an annual net income at an
overall rate of 11.8%, Mr. Tate states
that he is not related to the Partnership,
the Employer, or the Plans and that the
highest and best use of the Property is
its continued utilization as a medical
[acility. He notes, in this regard, that
there are some 4,350 square feet of
excess land not currently utilized that
could accommodate additional
improvements and is available for future
expansion.

4. The Property is presently subject to
three liens securing indebtedness
represented by three promissory notes
(the Existing Notes). The first of these
had an outstanding balance due at
October 31, 1984 of $2,721.91 and is
payable to Deposit Guaranty National
Bank, Jackson, Mississippi, in monthly
installments of $1,375.80 each, including
interest at 5%%, with the final payment
due December 18, 1984. The second
Existing Note had an outstanding
balance due at October 31, 1984 of
$175,678.90 and is payable to Deposit
Guaranty National Bank in monthly
installments of $2,393.67 each, including
interest at 9%, with the final payment
due September 18, 1993. The last
Existing Note had an outstanding
balance due at October 31, 1984 of
$15.918.03 and is payable to the

Employer in monthly installments of
$839.40 each, including interest at 8%,
with the final payment due June 10, 1986.

5. It is proposed that on July 1, 1985,
the Partnership would sell the Property
by warranty deed to the Plans for a total
purchase price of $560,000. The P/S Plan
would purchase a 36% interest in the
Property, and the M/P Plan would
purchase a 84% interest therein. These
percentages would determine the
portions each Plan would pay of the
total purchase price and would receive
of the net rental income or loss derived
from the Property. Each Plan's interest
in the Property would not exceed 25% of
its net assets. The Plans would make an
aggregate cash down payment of
$200,000 and would assume
responsibility for repaying the Existing
Notes in accordance with their terms
(see 4, above). The Plans would also
deliver two promissory notes (the
Proposed Notes) to the Partnership. The
total principal amount of both Proposed
Notes would equal the difference
between (a) the proposed purchase price
and (b) the sum of (i) the aggregate cash
down payment of $200,000 and (ii) the
total principal balance due under all
three Existing Notes. Each Proposed
Note would bear interest at the rate of
11% per annum, would require monthly
payments of principal and interest for
120 months, and would be secured by a
deed of trust on the Property. The
continued payment of the Existing Notes
would also be secured by deeds of trust
on the Property.

6. It is also proposed that the Plans
will lease the Property to the Employer
effective July 1, 1985, under a written
lease agreement (the Lease) requiring
the Employer to pay a total annual
rental of $58,928 initially, all ad valorem
taxes assessed against the Property, all
premiums for liability and casualty
insurance on the Property. and all costs
for repairs and maintenance of the
Property. The applicants represent that
to the extent the initial rent exceeds the
fair rental value of the Property, such
excess, if treated as Employer
contributions to the Plans, will not
disqualify them under the provisions of
section 415 of the Code. The initial term
of the Lease will be 10 years, and the
Employer has two options to renew the
Lease, each for a period of 5 years.
However, no extension of the Lease
beyond its initial term shall be allowed
unless the Special Trustee determines
before each proposed extension that
such extension is in the best interest of
the Plans, their participants and
beneficiaries. For the first 5 years of the
Lease, the Property will be leased at an
annual rental of $58,928. For each

subsequent 5 years of the Lease
(including the renewal option periods),
the Property will be leased at an annual
rental equal to the greater of the annual
rental for the preceding term or
comparable market rentals for medical
clinics in North Jackson, as determined
by an independent appraiser. In the
event the Employer should default on its
obligations under the Lease, the Plans,
in their sole discretion, may sell the
Property and pay off the Existing Notes
and the Proposed Notes without
incurring any additional liability or may
lease the Property to another party. Mr.
Tate (see 3, above) has reviewed the
Lease and found its rental, renewal
options, and other terms and conditions
to be most representative of the current
market for similar type properties
located in North Jackson, Mississippi.

7. The applicants represent that
beginning in 1987 and thereafter the
annual obligations of the Plans under
the Existing Notes and the Proposed
Notes will be fully amortizable from the
rentals to be received under the Lease
and that no Employer contributions will
be needed to cover any of those
payments. However, for the last six
months of 1985 and for calendar year
19886, the applicant has projected
negative cash flows of $3,629 and $3,060,
respectively, resulting in a cumulative
cash deficit of $6,689 at the end of 1986,
which would be reduced by the
projected positive cash flow of $2.817 for
1987, resulting in a cumulative cash
deficit of $3,872 at the end of 1987. The
applicant represents that the yearly cash
available should remain constant until
1989. These projections do not include
charges for unrelated business income
tax because the applicant represents
that the proposed transactions will not
be subject to such tax. Nevertheless, the
applicant represents that should such
tax be assessed, the negative cash flows
for 1985 and 19886 would be increased by
approximately $675 and approximately
$1,550, respectively, resulting in a
cumulative cash deficit of
approximately $8,914 by the end of 1986,

8. The applicants also state that all
expenses incurred in the proposed
transactions will be borne by parties
other than the Plans. Pinally, the
applicants represent that if the proposed
exemption is granted: An updated
appraisal of the fair markelt value and
the fair rental value of the Property will
be made by a qualified appraiser
unrelated to the Partnership, the
Employer, or their principals; the Plans
will pay no more than the fair market
value of the Property as of the date of
the purchase as determined by such
appraiser; and the initial rent under the
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Lease will not be less than the fair

rental value of the Property as

determined by such appraiser.

9. The Special Trustee has reviewed
the documents involved in the proposed
transactions, including the warranty
deed, the Existing Notes, the Proposed
Notes, the deeds of trust, the Lease, the
appraisal, and a projection of cash flow
and estimated appreciation resulting
from the proposed transactions. The
Special Trustee certifies that the terms
of these documents are comparable with
the terms of similar transactions in
Jackson, Mississippi, and that the
Special Trustee finds the terms of these
transactions acceptable. Based upon its
review of the terms and conditions of
the proposed transactions, the Special
Trustee asserts that these transactions
are clearly in the besl interest of the
Plans and their participants and
beneficiaries.

In conjunction with the proposed
transactions, the Special Trustee states
that it has considered the following
maltlers, among others:

—The ages of the Plans' participants
and their vested interests, account
balances, and years of service with
the Employer;

—The overall investment portfolio of the
Plans, the existing degree of
diversification of the Plans’ assets, the
liquidity requirements which would be
necessary to satisfy the Plans’
distribution requirements, and the
Plans' investment objectives and
policies;

—The salety of the proposed

transactions, the probable income and

gain to be derived therefrom, the
regularity of income generated, the

Property’s marketability, the term and

probable duration of the Lease, the

probable market conditions with
respect to (a) the value of the Property

when the Plans terminate and (b)

reinvestment at the time the

prorposed investment is liquidated,
the Employer’s financial outlook, and
the likelihood of inflation.

The Special Trustee concludes that
the proposed transactions offer a fair
return commensurate with prevailing
rates when considering the small
amount of risk involved and the
potential for appreciation, that the Plans
will keep sufficient liquidity to permit
distributions, that Plan assets are
sufficiently diversified to satisfy any
reasonable liquidity requirements of the
Plans, and that the proposed
transactions would satisfy the Plans’
investment objectives and policies. It
asserts that the proposed transactions
are reasonably designed to further the
purpose of the Plans, taking into account

the risk of loss and opportunity of gain.
The Special Trustee also states that the
proposed transactions are in the best
interests of the Plans and their
participants and beneficiaries
notwithstanding the projected cash
deficits because it has been the
experience of the Special Trustee that
the projected cash deficits under the
proposed Lease are small in comparison
to the size of the transaction and that
seldom do investments of this nature
have an immediate positive cash flow.

10. The Special Trustee has agreed to
monitor the proposed transactions
throughout their duration on behalf of
the Plans, taking any and all appropriate
actions necessary to safeguard the
interest of the Plans on behalf of their
participants and beneficiaries and to
enforce their rights. It has been given
authority to do so by amendment to
each Plan as of September 6, 1984. In
addition, the Special Trustee states that
it will review financial statements and
other documents required to be filed by
the Plans,

11. In summary, the applicant
represents that the proposed transaction
salisfies the exemption criteria set forth
in section 408(a) of the Act because; (a)
The proposed purchase price will not
exceed the fair market value of the
Property as of the dalte of the purchase,
as determined by a qualified appraiser
unrelated to the Partnership, the
Employer, or their principals; (b) the
initial rent under the proposed Lease
will be no less than the fair rental value
of the Property as of the effective date of
the Lease as determined by such
appraiser; (c¢) during the second 5 years
of the Lease and for each 5-year renewal
option exercised, the Property will be
leased at an annual rental equal to the
greater of the annual rental for the
preceding term or comparable market
rentals for medical clinics in North
Jackson, as determined by an
independent appraiser; (d) under the
proposed Lease, the Employer will also
pay all ad valorem taxes assessed
against the Property, all premiums for
liability and casualty insurance on the
Property, and all costs for repairs and
maintenance of the Property; (e) all
other expenses incurred in the proposed
transactions will be borne by parties °
other than the Plans; (f) the Special
Trustee, who is unrelated to the
Partnership, the Employer, and their
principals, certifies that the terms of the
proposed transaction are comparable
with those of similar transactions in
Jackson, Mississippi, and asserts that
these transactions are clearly in the best
interest of the Plans and their
participants and beneficiaries and are
administratively feasible; (g) the Special

Trustee agrees to monitor the proposed
transactions throughout their duration
on behalf of the Plans, taking any and
all appropriate actions necessary o
safeguard the interests and enforce the
rights of the Plans and their participants
and beneficiaries; and (h) the Lease will
not be extended after its initial term
expires unless the Special Trustee
determines before each extension that
each such extension is in the best
interests of the Plans and their
participants and beneficiaries.

Tax Consequences of Transaction

The Department of the Treasury has
determined that if a transaction between
a qualified employee benefit plan and
its sponsoring employer (or affiliate
thereof) results in the plan either paying
less than or receiving more than fair
market value, such excess may be
considered to be a contribution by the
sponsoring employer to the plan and
therefore must be examined under
applicable provisions of the Code,
including sections 401(a)(4), 404, and
415.

For Further Information Contact: Mrs.
Miriam Freund, of the Department,
telephone {202) 523-8971. (This is not a
toll-free number.)

Richard J. Cavell, M.D., Ltd. Profit
Sharing Plan and Trust (the Plan)
Located in Reno, Nevada

[Application No. D-8032)

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 4975(c)(2) of the
Code and in accordance with
procedures set forth in ERISA Procedure
75-1 {40 FR 18471, April 28, 1975). If the
exemption is granted the sanctions
resulting from the application of section
4975 of the Code, by reason of section
4975(c)(1)(A) through (E) of the Code
shall not apply to the purchase by the
Plan from Dr. Richard J. Cavell (Dr.
Cavell) of a 17.727% interest (the
Interest) in a certain royalty interest (the
Property) in a gold mine located in
Hawthorne, Nevada, for $39.000 in cash.
provided such amount is not greater
than the fair market value of the Interes!
on the ddte of the acquisition.”

—_—

* Since Dr. Cavell is the sole shareholder of
Richard |. Cavell. M., Lid. (the Employer) and the
only participant in the Plan, there is no jurisdiction
undor Title 1 of the Act parsuant to 29 CFR 25103~
3(b). However, there Is jurisdiction under Title 1l of
the Act pursuant to section 4975 of the Code.
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Summary of Facts and Representations

1. The Plan is a profit sharing plan
with one participant, Dr. Cavell. As of
February 12, 1985, the Plan had asse!s of
spproximately $157,000. Dr. Cavell, who
is the sole shareholder of the Employer,
is also the trustee of the Plan. The
spplicant represents that in the event
iny other eligible employee is
subsequently retained by the Employer,
¢ separale plan or segregated account
will be created for such employee so
that Dr. Cavell will be the only
participant affected by the subject

2. In March, 1977, Dr. Cavell acquired
the Property from unrelated parties for
$50.000. The Property consists of a
1.275% undivided, overriding royalty
interest in‘a gold mine known as the
Borealis Mine, located in Hawthorne,
Nevada. The mine is operated by
Tfenneco Minerals, a Tenneco
Corporation subsidiary.

3. Dr. Cavell now wishes to sell an
undivided 17.727% interest in the
Property to the Plan. Dr. Cavell, as
trustee for the Plan, wants to acquire the
Interest in the Property because it is a
good investment. Dr. Cavell, as trustee,
believes the appreciation in value of the
Property will be substantial. The Plan
will hold its Interest in the Property for
investment purposes,

4. Dr. John Whitney of Whitney &
Whitney, Inc., independent management
consultants for mining, industry and
government, located in Reno, Nevida,
has appraised the Property as having a
fair market value of $220,000 as of
November 28, 1984. Thus, the Interest
would have a fair market value of
$39.000.

5. In summary, the applicant
represents that the proposed transaction
satisfies the criteria of section 4975(c)(2)
of the Code because: (1) The transaction
invelves less than 25% of the Plan's
assels; (2] the Plan will be paying the
fair market value of the Interest as
determined by an independent
appraiser; and (3) Dr. Cavell is the only
participant to be affected by this
lransaction, and as Plan trustee he has
determined that it is appropriate for the
Plan and in the Plan’s best interest.

Notice to Interested Persons: Because
Dr. Cavell is the sole stockholder of the
Employer and the sole participant in the
Plan, it has been determined that there
15 1o need to distribute the notice of
Proposed exemption to interested
persons. Comments and requests for a
public hearing are due 30 days after the
publication of this notice in the Federal
Register.

For Further Information Contact: Mr.
Gary H. Lefkowitz of the Department,

telephone (202) 523-8881. (This is nota
toll-free number.)

Ceneral Information

The attention of interested persons is
directed to the following: !

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve a
fiduciary or other party in interest or
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responaibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interast of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

{2) Before an exemption may be
granted under section 408(a) of the Act
and/or section 4975{(c)(2) of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan; and

(3) The proposed exemptions, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and/or the Code, .
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to a an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction.

{4) The proposed exemptions, if
granted, will be subject to the express
condition that the material facts and
representations contained in each
application are true and complete, and
that each application accurately
describes all material terms of the
transaction which is the subject of the
exemption.

Signed at Washington, D.C., this 27th day
of March, 1985.

Elliot L Daniel,

Acting Assistont Administrator for
Regulations and Interpretations, Office of
Pension and Welfare Benefit Programs, U.S.
Depariment of Labor.

|FR Doc. 85-7818 Filed 4-85; 8:45 am|
BILLING CODE 4510-29-M

NATIONAL SCIENCE FOUNDATION

Advisory Panel for Economics;
Meeting

In accordance with the Federal
Advisory Commiltee Act, as amended,
Pub. L. 92-463, The National Science
Foundation announces the following
meeling:

Name: Advisory Panel for Economics.
Date and time: April 18, 19, 20, 1965;
Thursday—8:00 am to 7:00 pm
Friday—9:00 am to 7:00 pm
Saturday—8:00 am to 1:00 pm

Place: Room 802, National Science
Foundation, 2000 L Street, NW., Washington.
DC 20550.

Type of meeting: Closed.

Contact Person: Daniel H. Newlon,
Program Director for Economics, Room 312,
National Science Foundation, Washington,
DC 20550 Telephone (202) 357-9674.

Purpose of advisory panel: To provide
advice and recommendations concerning
support {or research in the Economics

m.

Agenda: To review and evaluate research
proposals as part of the selection process for
awards.

Reason for closing: The proposals being
reviewed include information of a propietary
or confidentisl nature, including technical
information; financial data, such as salaries,
and personal information concemning
individuals associated with the proposals.
These matters are within exemptions (4) and
(6) of 5 U.S.C. 552b(c), Government in the
Sunshine Act.

Authority to close meeting: This
determination was made by the Committee
Management Officer pursnant to provisions
of section 10(d) of Pub. L. 92-463. The
Committee Management Officer was
delegated the authority to make such
determinations by the Director, NSF, of July
8, 1979,

M. Rebecca Winkler,

Committee Management Officer.
March 28, 1985,

[FR Doc. 85-7853 Filed 4-1-85; 8:45 am)
BILLING CODE 7555-01-M

Advisory Panel for Mctabolic Biology
Meeting

In accordance with the Federal
Advisory Committee Act, as amended,
Pub. L. 92-483, the National Science
Foundation announces the following
meeling:

Nume: Advisory Panel for Metabolic
Biology.

Date and time: April 18, 19 and 20, 1985 9:00
a.m.~5:00 p.m.

Place: National Science Foundation, Room
1242A, 1800 G Street NW., Washington, D.C.
20550,

Type of meeting: Closed.

Conlact person: Dr. Willlsm van B.
Robertson, Program Director Metabolic
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Biology Program, Room 325 National Science
Foundation, Wash., DC 20550. Telephone
[202) 3577987,

Purpose of advisory panel: To provide
advice and recommendations concerning
support for researeh in metabolic biology.

Agenda: To review and evaluate research
proposals as part of the selection process for
awards,

Reason for closing: The proposals being
reviewed include information of a proprictary
or confidential nature, including technical
information; Rnancial data, such as salaries,
and personal information concerning
individuals associated with the proposals.
These matters are within exemptions (4) and
(8) of 5 U.S.C. 522b{c), Government in the
Sunshine Act.

Authority to close meeting: This
determination was made by the Committee
Management Officer pursuant to provisions
of section 10(d) of Pub. L. 92-483, The
Committee Management Officer was
delegated the authority to make such
determinations by the Director. NSF on July 6.
1979,

March 28, 1985,

M. Rebecca Winkler,

Committee Management Officer.

{FR Doc. 85-7854 Filed 4-1-85; 8:45 am)|
BILLING CODE 7555-01-M

Materials Research Committee;
Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
the National Science Foundation
annotnces the following meeting:

Name: Materials Research Advisory
Committee.

Place: Room 1242-B, National Science
Foundation, 1800 “G" Street, N.W,
Washington, DC 20550.

Date: Thrusday, April 18; Friday, April 19;
and Saturday, April 20, 1985.

Time: 8:00 8.m.-5:00 p.m., those days.

Type of meeting:

Part Open—April 18, 8-1 (Open):

April 18, 1-4:30 (Closed);

April 18, 4:30-5:00 (Open):

Part Open—April 19, 9-1 (Open);

April 19, 1-4:30 (Closed);

April 18, 4:30-5:00 (Open);

Part Open—April 20, 8-1 (Closed):

April 20, 14:530 (Open)

Contac! person: Dr, Lewis H. Nosanow,
Director, Division of Materials Research,
Room 408, National Science Foundation,
Washington, DC, 20550, Telephone: (202) 357-
9794,

Summary minutes: May be obtained from
the Contact Person, Dr. Lewis H. Nosanow at
the above stated address

Purpose of subcommittee: To provide
advice and recommendations concerning
support of materials research.

Agenda—Thursday, April 18, 1985:

9:00 a.m. Introductory remarks;
Overviews of the NSF, the Mathematical
and Physical Sciences Directorate, and
the Division of Materials Research
(DMR)

10:15 a.m,  Status Report, Synchrotron
Radiation Center (SRC)

11:15 a.m.  Role of the Engineering
Directorate in the Support of Materials

12200 noon Lunch

1:00 p.m.  Report and Discussion of the ad
hoe Oversight Reports on the Metallurgy,
the Ceramics and Electronic Materials,
and the Polymer Programs (CLOSED)

4:30 p.m. Role of the Department of
Energy in the Suppprt of Materials

500 p.m.  Adjourn

Friday, April 19, 1985:

9:00 a.m. Convene: Overview of NSF
activities which impact DMR such as the
"Support of Materials,"”

10:15 a.m. Status of Advanced Materials
Initiative: Materials Chemistry, Materisls
Research Groups, Novel Materials.

12:00 noon  Lunch.

1:00 p.m. Discussion of the ad hoe
Oversight Reports on the Metallurgy,
Polymers, and Ceramics (MPC) Section,
Continued (CLOSED),

4:30 pom. The Role of the Office of
Advanced Scientific Compulting in the
Support of Materials,

500 pm. Adjourn.

Saturday. April 20, 1985:

9:00 a.m. Convene; Completion of the
Discussion of the ad hoc Oversight
Reports on the MPC Section: Lunch
(CLOSED).

1:00 pm. Concluding Discussion.

4:30 p.m. Adjourn.

Reasons for closing: The Oversight Reports
involve discussion of proposals conlaining
information of & proprietary or confidential
nature, including technical information,
financial data, such as salaries, and personal
information concerning individuals
associated with the proposals. These matters
are within exemptions {4) and (6) of 5 U.S.C.
552b(c), Government in the Sunshine Act,

Authority to close meeting: This
determination was made by the Committee
Management Officer pursuant to provisions
of section 10{d) of Pub. L. 92-463. The
Committee Management Officer was
delegated the authority to make such
determinations by the Director, NSF on July 6.
1979,

M. Rebecca Winkler,

Committee Management Officer.
March 28, 1985. .

[FR Doc. 85-7852 Filed 4-1-85; 845 am|
DILLING CODE 7555-01-M

NUCLEAR REGULATORY
COMMISSION

Advisory Committee on Reactor
Safeguards, Subcommittee on State of
Nuclear Power Safety; Time Change

The Federal Register published on
Friday March 22, 1985 (50 FR 11604)
contained notice of a meeting of the
ACRS Subcommittee on State of Nuclear
Power Safety, to be held on April 10,
1985, Room 1046, 1717 H Street, NW,
Washington, DC. The starting time for

this meeting has been changed o 3:30
p.o. All other items regarding this
meeting remain the same as previously
announced.

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman’s ruling on requests for the
opportunity to present oral statements
and the time allotted therefor can be
obtained by a prepaid telephone call to
the cognizant ACRS staff member, M:
Anthony Cappucci (telephone 202/634-
3267) between 8:15 a.m. and 5:00 p.m,,
EST. Persons planning to attend this
meeling are urged to contact the above
named individual one or two days
before the scheduled meeting to be
advised of any changes in schedule, etc
which may have occurred.

Dated: March 28, 1985,

Thomas G. McCreless,

Assistant Executive Director for Technival
Activities,

|FR Do, 85-7849 Filed 4-1-85; 8:45 am|
BILLING CODE 7500-01-M

[Docket No. 50-155]

Consumers Power Co. (Big Rock Point
Plant); Exemption

The Consumers Power Company
(CPC]) (the licensee) is the holder of
Facility Operating License No. DPR-6
which authorizes operation of the Big
Rock Point Plant, located in Charlevoix
County, Michigan, at a rated power 'eve!
of 240 megawatts (thermal). This license
provides, among other things, that it is
subject to all rules, regulations, and
Orders of the Commission now or
hereafter in effect.

Section 11L.G.2.f of Appendix R to 10
CFR Part 50 requires that cables of
redundant trains of equipment needed to
achieve safe shutdown and located
inside noninerted containments be
separated by a noncombustible radian!
energy shield. By letter dated June 1,
1984, CPC requested an exemption from
this requirement for the south face of the
steam drum enclosure wall. The
licensee's submittal stated that the south
face of the steam drum enclosure wall is
approximately 45 feet tall. Conduits tha!
conlain cables that actuate the reactor
depressurization system (RDS) valves
are located on the wall, as well as RDS
discharge piping. Numerous level and
pressure transmitters/indicators are
located on the wall near floor level,

The new cables proposed to be
installed as part of the alternate
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shutdown system will be run in conduits
up the left side of this wall. These
conduits contain cables from the
emergency condenser outlet valves and
will. in some places, be less than 20 feet
from the nearest RDS c¢onduit. All cables
on this wall are contained in conduit.
There are no significant combustibles or
fire hnzards either on the wall or on the

jor. As this location is in containment,

insient combustible loading is kept at
a minimum. This configuration does not
meet the requirements of Section [ILG.2
becsuse redundant cables will not be

parated by either a distance of 20 feet
or by a noncombustible radiant heat
shield.

The redundant cables identified in
this exemption request are for the RDS
md the emergency condenser (EC) and
«re needed for post-fire shutdown using
on-site power, The licensee states that

te power would remain available in
the event of a fire in this area and that
ith off-site power available, the plant
can be safely shut down without relying
on either the RDS or the EC.

Due 1o the extremely low combustible
lond, the wide open area of the
containment, and the fact that both sets

bles are contained in separate
nduits, the NRC staff has concluded
that 4 fire in this area is unlikely and if
toccurred would not affect both sets of
ihles. Additionally, a fice in this area is
not iikely to cause a loss of off-site
power because of the few faulted
its involved and their small current
carrying capability. Although a plant
irip might possibly result from such a
fire, loss of the small generating
capacity of Big Rock Point compared to
the overall grid capacity would nol
upse! the grid and hence would not
cause a grid-related loss of off-site
power

Based upon the above evaluation, the

s1afT concludes that the installation of &
noncombustible radiant energy shield
between the RDS and the EC cables will
not significantly increase the level of

¢ safely nt Big Rock Point: therefore,
the exemption should be granted.

i

\~ ordingly, the Commission has
fetermined thay, pursuant to 10 CFR Part
5012, an exemption is authorized by law

I'will not endanger life or property or
common defense and security, and is

T rwise in the public interest.

crefore, the Commission hereby
grants the following exemption:

An exemplion to Section IILG 2 of
Appendix R to aliow the installation of
feaclor depressurization system and
“mergency condenser control cables on
e south face of the steam drum

closure wall with separation of less

than 20 feet without the installation of
noncombustible radiant energy shields.

Pursuant to 10 CFR 51,32, the
Commission has determined that the
issuance of the exemption will have no
significant impact on the environment
(October 3, 1084, 49 FR 39124).

This exemption is effective upon
issuance. ’

Dated at Bethesds, Maryland, this 26th day
of March 1865,

For the Nuclear Regulatory Commission.
Frank J. Miraglia,
Doputy Director, Division of Licensing, Office
of Nuclear Reactor Regulation.
[FR Doc. 85-7850 Filed 4-1-85; 8:45 am|
BILLING CODE 7590-01-M

[Docket No. 50-339)

Virginia Electric and Power Company
et al.; Consideration of lssuance of
Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering the issuance of an
amendment to Facility Operating
License No. NPF-7 issued to the Virginia
Electric and Power Company and the
Old Dominion Electric Cooperative (the
licensee), for operation of the North
Anna Power Stiation, Unit No. 2 (NA-2)
located in Louisa County, Virginia.

The proposed amendment would
make changes to the NA-2 Technical
Specifications (TS) which address the
NA-2 emergency diesel generalors. The
changes are necessary 1o redress
immediate diesel reliability concerns
identified by recent NA diesel failures.
The licensee has proposed changes
which represent the recommendations of
the diesel generator manufacturer and
are consistent with the appropriate
recommendations provided in the
Commission’s Generic Letter (CL) 84-15,
"Proposed Staff Actions to Improve And
Maintain Diesel Cenerator Reliability,”
July 2, 1984.

The licensee's initial response to GL
84-15 was on August 18, 1984 which
provided projected response dates in
order to adequately address Gl 84-15.
The licensee’s first response was dated
September 28, 1984 and provided survey
information. The licensee's second
response, addressing diesel engine
reliability data, was scheduled to be
submitted on January 31, 1985. However,
three diesel generator failures occurred
at NA-2 during December 1984, In one
case, both NA-2 diesels were
conourrently inoperable which required
the shutdown of NA-2 for eight days
while repairs were made on the two

diesels. The licensee initiated an

_investigation and expedited an ongoing

diesel engine reliability study to
determine whether the NA-2 test
requirements were detrimental to
sustained engine reliability. On January
10, 1885, a fourth diesel generator failure
occurred al NA-2 which then required
both NA-2 diesels be tested every three
days as specified in the NA-2 TS. By the
middle of January 1985, the licensee’s
investigation had then determined that
the NA-2'TS diesel engine requirements
for fast starts from ambient conditions,
rapid electrical loading and frequency of
surveillance testing were contributing
factors in diesel engine degradation and
diminished engine reliability. Therewith,
the licensee in consultation with the
diesel manufacturer, immediately began
the preparation of draft NA-2 TS which
followed the GL 84-15 guidelines. The
draft submittal of the NA-2 TS by the
licensee were reviewed by the NRC staff
on January 22 and 26, 1965 at the request
of the licensee to ensure the draft
submittal met the intent of GL 84-15.
The licensee's formal submittal for the
proposed NA-2 TS changes regarding
the emergency diesel generators was
submitted on February 1, 1885.

Also, on February 1, 1985, NA-1
experienced its first diesel engine failure
similar to the previous failures at NA-2.
Therewith, the icensee initiated an
additional review to determine if any
other factor, not previously identified,
could be a contributing cause to engine
degradation and failure. This review
identified diesel overload conditions as
an additional possible root cause of
engine degradation and failure. These
matters were discussed with the
licensee on February 8, 1985. On
February 13, 1885, the NRC staff
observed the licensee’s proposed NA-2
diesel engine startup procedures on-site,
and further discussed these matters with
the licensee on February 14, 1985. The
licensee was requested to document the
NA-1 engine failure and subsequent
investigation as well as the NA-1 & 2
engine maintenance records and the
licensee's commitments to a diesel
engine reliability program. This
additional information was submitted
on March 13, 1985 to support the
licensee’s February 1, 1985 proposed TS
change request, On March 15, 1985, NA-
2 experienced an additional diesel
engine failure that necessitated major
repairs and testing which exceeded the
72 hour limiting condition for operation
and thus required the plant to
commence shutdown on March 18, 1985.
On March 20, 1985, operability testing
was successfully completed and NA-2
commenced power operations.
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Recent NA-2 diesel generator failures
have been investigated by the licensee
and the diesel manufacturer, Colt
Industries. Findings of this investigation
have identified three items in the NA-2
TS which are contributing factors to
diesel failure. These items are: (1) Fast
starts from ambient conditions, (2) rapid
electrical loading, and (3) frequency of
surveillance testing.

The presently specified NA-2 TS
require the diesels to accelerate to
synchronous speed within 10 seconds
and be loaded to greater than or equal
to 2750 Kilowatts [Kw) in less than 60
seconds for routine surveillance tests.
This requirement routinely subjects
critical parts of the diesel to severe
thermal transients which, when
repeated excessively, can lead in part to
the type of failure recently experienced
at NA-2, In addition, it is noted that the
NA-1TS do not have similar 80 second
loading requirements or accelerated test
frequency, and the NA-1 diesel engines
had not experienced the type of failures
recently occurring to the NA-2 diesel
engines until February 1, 1985.

In addition, the NA-2 emergency
diesels have been subjected in the past
to more frequent starts than is the case
for NA-1. The additional starts are due
to the NA-2 TS which require an
increased frequency of surveillance
testing based on engine failures in the
last 100 valid tests for both diesel
engines. Finally, it is noted that the NA-
2 TS require the diesel engines be fully
loaded in 60 seconds for routine
surveillance.

As noted above, the first NA-1 engine
failure similar to the previous NA-2
engine failues occurred on February 1,
1985, Investigation by the licensee
identified the possibility of diesel engine
overload as a contributing cause to
engine degradation or as a failure mode.
It is noted that the present NA-2 TS
require loading to greater than or equal
to the continuous rating of 2750 KW for
surveillance testing. This requirement,
when combined with instrument error
2nd reading inaccuracies, provides the
potential for routine overloading during
surveillance testing.

The proposed changes germane to the
discussion above would revise the NA-2
TS 3.8.1.1 and associated action
statements for performing Surveillance
Requirement 4.8.1.1.2.a 4. In addition,
Surveillance Requirement 4.8.1.1.2.a.4
would be revised as well as the NA-2
TS Table 4.8-2 which specifies the
required testing frequency for the diesel
engines. Specifically, NA-2 TS 3.8.1.1,
Action Statement-a (demonstration of
diesel operability when declaring one
offsite circuit inoperable) would be
revised to require the performance of

Surveillance Requirement (SR)
4.8.1.1.2.a.4 once within 24 hours of
declaring the offsite circuit inoperable
unless previously tested in the last
seven days. The present requirement is
to demonstrate diesel operability within
one hour and at least once per 8 hours
thereafter regardless of the time at
which the last test was performed. This
proposed change is consistent with the
Commission guidance provided in GL
84-15,

NA-2 TS 3.8.1.1, Action Statement-b
(demonstration of diesel operability
with one diesel declared inoperable)
would be revised to require performance
of SR 4.8.1.1.2.a 4 once within 24 hours
of declaring the offsite circuit
inoperable. The present requirement is
to perform SR 4.8.1.1.2.a.4 within one
hour and at least once per 8 hours
thereafter. The proposed change is
consistent with the Commission .
guidance provided in GL 84-15.

NA-2 TS 3.8.1.1, Action Statement-c
(demonstration of diesel generator
operability when declaring one offsite
circuit and one diesel generator
inoperable) would be revised to require
performance of SR 4.8.1.1.2.a.4 once
within 8 hours of declaring both sources
inoperable. The present requirement is
to demonstrate operability within one
hour and at least once per 8 hours
thereafter. The proposed change is
consistent with Commission guidance
provided in GL 84-15.

NA TS 3.8.1.1, Action Statement-d
(demonstration of diesel operability
when two offsite power circuils are
declared inoperable) would be revised
to require performance of SR 4.8.1.1.2.a.4
once within 8 hours of declaring the
offsite circuits inoperable. The present
requirement is to demonstrale
operability within one hour and at least
once per 8 hours thereafter. The
proposed change is consistent with
Commission guidance provided in GL
84-15.

Surveillance Requirement (SR)
4.8.1.1.2.a.4 (which covers the starting of
the diesels and the parameters that mus!
be met during startup testing) would be
revised to include the following: (1) A
two-three minute prelubrication period
prior to starting: (2) a one-two minute
gradual stair casing to synchronous
speed (900 rpm); (3) a five minute
warmup unloaded for preconditioning
while synchronizing to the appropriate
bus (4160+:420 volts); (4) a five to ten
minute gradual stair casing to fully rated
load:; (5) one to two hours at load, and
(6) a five to ten minute gradual ramp
down in load prior to terminating the
test. The present requirement is to
require the diesels to accelerate to at
least S00 rpm per minute, 41604420

volts and 60--1.2 Hertz {Hz) within 10
seconds, The proposed change is in
accordance with the diesel generator
manufacturer's recommendations and ‘s
consistent with Commission guidance
provided in GL 84-15.

Surveillance Requirement (SR)
4.8.1.1.2.a.5 (which addresses the
loading requirements of the diesel's
during routine testing) would be revised
by removing the time limit to reach rated
load (25002600 Kw) and would be
combined with SR 4.8.1.1.2.a.4 discussed
immediately above. As noted above, the
rated load would be specified as an
operating band of 2500-2600 Kw versus
the nameplate rating of 2750 Kw. The
present requirement requires loading the
diesel to greater than or equal to 27
Kw in at least 60 seconds. The proposed
change i8 consistent with the
Commission's GL 84-15.

The licensee has proposed a new
Surveillance Requirement (SR) 4.8.1.1.2¢
which covers the semiannual
requirement to perform a 10-second start
(900 rpm, 41604420 volts, 60+1.2 Hz)
from ambient conditions and a 60-
second loading from 2500 to 2600 Kw.
This requirement has been added to
verify diesel capability to perform
during the worst case Design Base
Accident (DBA) conditions {Loss-Of-
Coolant Accident concurrent with loss-
of-offsite power). The proposed new
change is consistent with the
Commission’s GL 84-15. Also, the
licensee has proposed that the eighteen
month shutdown Surveillance
Requirement (SR) 4.8.1.2.d.7 for verifying
worst case DBA be assigned similar
operating bands for required loads.

The licensee has proposed to the NA-
2 TS Table 4.8.2. which addresses diesel
generator surveillance testing frequency.
The existing TS test frequency is based
on the number of valid diesel failures
experienced in the last 100 tests on a per
nuclear unit basis. The test frequency
proceeds from 31 days for one failure 1o
3 days for four or more failures. The
proposed change would revise Tables
4.8.2 reflect the Generic Letter 84-15
concept of reliability goals. Specifically.
five failures or more in the last 100 tests
would require increased surveillance al
least once per seven days to ensure a
minimum desired confidence level of
95% for diesel realiability. Otherwise,
monthly testing would be specified.
Finally, the proposed test frequency
would be based on a per diesel
generator basis rather than the per
nuclear unit as presently specified. The
proposed change is consistent with the
Commission's Generic Letter 84-15.

The proposed revisions to the NA-2
TS would be made in response to the
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licensee’s application for amendment
dated February 1, 1985, as revised
March 13, 1985,

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
[the Act), and the Commission's
regulations.

The Commission has made a proposed
determination that the request for
smendment involves no significant
hazards consideration. Under the
Commission's regulations in 10 CFR
50.92, this means that operation of the
facility in accordance with the proposed
amendment would not (1) invelve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any previously evaluated; or (3) involve
a significant reduction in a margin of
safety.

The probability of occurrence or the
consequences of an accident or
malfunction of equipment important to
safety previously evaluated is not
increased by the proposed changes.
Reducing the test frequency and
modifying starting and loading
requirements consistent with the diesel
manufacturer and Generic Letter 84-15
recommendations will enhance diesel
reliability by minimizing severe test
conditions which can lead to premature
failures. Also, the possibility for an
accident or malfunction of a type
different than previously evaluated is
not created since the proposed change
affects only testing frequency, starting
and loading practices and has no actual
impact on any previously analyzed
accident in the Final Safety Analysis
Report. Finally, the margin of safety as
defined in the basis for any Technical
Specification is not reduced. The
changes in the testing requirements do
not affect the capability of the diesels to
perform their function. Rather, the
purpose of the changes is to increase
overall diesel generator reliability.
Therefore, based on these
considerations and the criteria given
above, the Commission has made a
proposed determination that the
amendmenl request involves no
significant hazards consideration.

The Commission has determined that
failure to act in a timely way would
result in additional diesel engine
degradation at NA-2. Furthermore,
failure to process the proposed change
it an expedited manner will be
detrimental to sustained engine
relisbility and increases the likelihood
of additional engine failures and
possible plant shutdown. Therefore, the
Commission has insufficient time to

issue its usual 30-day notice of the
proposed action for public comment.

if the proposed determination
becomes final, an opportunity for a
hearing will be published in the Federal
Register at a later date and any hearing
request will not delay the effective date
of the amendment.

It the Commission decides in its final
determination that the amendment does
involve a significant hazards
consideration, a notice of opportunity
for a prior hearing will be published in
the Federal Register and, if a hearing is
granled, it will be held before any
amendment is issued.

The Commission is seeking public
comments on this proposed
determination of no significant hazards
consideration. Comments on the
proposed determination may be
telephoned to James R. Miller, Chief of
Operating Reactors Branch No. 3, by
collect call to 301-492-4559 or submitted
in writing to the Secretary of the
Commission, U.S, Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attn: Docketing and Service Branch, All
comments received by April 17, 1985
will be considered in reaching a final
determination. A copy of the application
may be examined at the Commission's
Public Document Room, 1717 H Street,
N.W., Washington, D.C. and at the
Alderman Library, Manuscripts
Department, University of Virginia,
Charlottesville, Virginia and the Board
of Supervisors Office, Louisa County
Courthouse, Louisa, Virginia.

" Dated at Bethesda, Maryland, this 28th day
of March 1985.

For the Nuclear Regulatory Commission.
James R. Miller,
Chief, Operating Reactors Beanch No. 3,
Division of Licensing.
[FR Doc. 85-7851 Filed 4-1-85; 8:45 am|
BILLING CODE 7590-01-M

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

Members of Performance Review
Board

AGENCY: Occupational Safety and
Health Review Commission.

ACTION: Notice,

SUMMARY: The document gives notice of
a list of Performance Review Board
members.

EFFECTIVE DATE: April 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Paul M. Lyons, Executive Director,
Occupational Safety and Health Review

Commission, 1825 K Street NW,,
Washington, D.C. 20008, (202) 634-7940.

OSHRC Performance Review Board
Members

Thomas B. Flynn
Joan M. Hollenbach
Paul M. Lyons
Earl R. Ohman, Jr.
Dated: March 27, 1985.
E. Ross Buckley,
Chairman,
{FR Doc. 85-7820 Filed 4-1-85; 8:45 am|
BILLINNG CODE 7600-01-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Determination Regarding the
Application of Certain International
Agreements

This notice modifies the determination
published in the Federal Register of
January 4, 1980 (45 FR 1181), as amended
by determinations published at 45 FR
18547, 45 FR 36569, 45 FR 63402, 45 FR
85239, 46 FR 24059, 46 FR 40624, 46 FR
46263, 46 FR 48391, 47 FR 16697, 49 FR
47467, 50 FR 8428, 50 FR 9342 and 50 FR
11741,

Under Section 1-103(b) of Executive
Order 12188 of January 2, 1880, the
functions of the President under section
2(b) of the Trade Agreements Ac! of
1979 (the Act) and section 701(b) of the
tariff Act of 1930 as amended, are
delegated to the United States Trade
Representative (the Trade
Representative), who shall exercise such
authority with the advice of the Trade
Policy Committee.

Now, the therefore, I, William E.
Brock, United States Trade
Representative, in conformance with the
provisions of section 2(b) of the Act,
section 701({b) of the tariff Act of 1930 as
amended, and section 1-103(b) of
Executive Order 12188, hereby
determine that:

With repect to the Agreement on
Interpretation and Application of
articles VI, XVIL and XXIII of the
General Agreement on Tariffs and
Trade (Subsidies Code), the United
States having notified the Director
General of the GATT that the United
States does not consent to the:
application of the Subsidies Code
between the United States and New
Zealand, the obligations of the
Agreement will not apply between New
Zealand and the United States effective
April 1, 1985, until such time as the
United States otherwise notifies the
Director General.
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In accordance with section 701{b)(1)
of the Tariff Act of 1930, as amended (19
11.S.C. 1671(b)(1)), as of April 1, 1985,
and until further notice; New Zealand is
not a “country under the Agreement.”
This notice supersedes my prior
determination of Seplember 16, 1981
with regard to New Zealand (46 FR
46263).

William E. Brock,

United States Trade Representalive.
March 27, 1985.

|FR Doc. 85-7780 Filed 4-1-85; 8:45 am|
BILLING CODE 3190-01-M

DEPARTMENT OF TRANSPORTATION

Order Updating International Cargo
Rate Flexibility Level

The Civil Aeronautics Board, by
Policy Statement PS-109, effective
February 22, 1883, adopled a policy of
not suspending international cargo rate
changes within a specified zone, except
in extraordinary circumstances. That
policy, implemented by Regulation ER-
1322, effective February 27, 1983 (14 CFR
Part 221), eliminates the requirement of
economic justification for international
cargo rates which are within Board-
established zones of flexibility. As
stated in ER-1322, the Board took this
action to allow air carriers to respond
more quickly to changing costs and
competitive conditions. Effective
January 1, 1985, the Board was
abolished and the Department now has
jurisdiction over this subject.

In establishing the SFRL for the two-
month period starting February 1, 1985,
we have projected nonfuel costs based
on the year ended September 30, 1984,
and have determined fuel prices on the
basis of experienced monthly fuel cost
levels as reported to the Board.

By Order 85-3-75 cargo rates may be
increased by the followng adjustment
factors over the April 1, 1982, level:

Atlantic — 1 E v
Western Hemisphere. ... 1,0307

Copies of the Department’s order are
available from the Distribution Section.
Persons outside the metropolitan area
may send a postcard request.

For Further Information Contact: John
D. Coakley, (202) 472-5492.

By the Department of Transportation:

Matthew V. Scocozza,

Assistant Secretary for Policy and
International Affairs,

IFR Doc. 85-7865 Filed 4-1-85; 8:45 am|
BILLING CODE 4910-62-M

UNITED STATES INFORMATION
AGENCY

Culturally Significant Objects Imported
for Exhibition; Determination

Notice is hereby given of the following
determination: Pursuant to the authority
vested in me by the act of October 19,
1965 (79 Stat. 885, 22 U.S.C. 2459),
Executive Order 12047 of March 27, 1978
(43 FR 13359, March 29, 1978), and
Delegation of Authority of December 17,
1982 (47 FR 57600, December 27, 1982), 1
hereby determine that the objects to be
included in the exhibit, “The Age of
Suleiman the Magnificent” (included in
the list ? filed as a part of this
determination) imported from abroad for
the temporary exhibition without profit
within the United States are of cultural
significance. I also determine that the
temporary exhibition or display of the
listed exhibit objects at the National
Gallery of Art, Washington, D.C.,
beginning on or about February 1, 1967,
to on or about May 17, 1987; The Art
Institute of Chicago, Chicago, Illinois,
beginning on or about June 14, 1987, to
on or about September 7, 1987; and The
Metropolitan Museum of Art, New York
New York, beginning on or about
October 4. 1988, to on or about January
17, 1988, is in the national interest.

Public notice of this determination is
ordered to be published in the Federal
Register.

Thomas E. Harvey,
General Counsel and Congressional Liaison.
Dated: March 27, 1985,

|FR Doc. 85-7766 Filed 4-1-85; B:45 am)
BILLING CODE 8230-01-M

' An itemized list of objects included in the
exhibit is filed as part of the original dacument,

Culturally Significant Objects Importeg
for Exhibition; Determination

Notice is hereby given of the following
determination: Pursuant to the authority
vested in me by the act of October 19,
1965 (79 Stat. 985, 22 U.S.C. 2459),
Executive Order 12047 of March 27, 1973
{43 FR 13359, March 29, 1978}, and
Delegation of Authority of December 17,
1962 (47 FR 57600, December 27, 1982), |
hereby determine that the objects 1o be
included in the exhibit, “Elba to
Damascus: Art and Archeology of
Ancient Syria” (included in the list '
filed as a part of this determination)
imported from abroad for the temporary
exhibition without profit within the
United States are of cultural
significance. These objects are imported
pursuant to a loan agreement between
the Department of Antiquities; Arab
Republic of Syria, and the Smithsonian
Institution. I also determine that the
temporary exhibition or display of the
listed exhibit objects at the Walters Art
Gallery, Baltimore, Maryland, beginning
on or about September 4, 1985, to on or
about October 27, 1985; the Museum of
Natural History, Denver, Colorado,
beginning on or about November 20,
1985, to on or about February 16, 1985
the Natural History Museum, Los
Angeles, California, beginning on or
about March 15, 1986, to on or about
June 1, 1986; the Cincinnati Art Museum,
Cingcinnati, Ohio, beginning on or about
October 11, 1986, to on or about
December 28, 1986; the Detroit Institute
of Arts, Detroit, Michigan, beginning on
or about January 24, 1987, to on or abou!
April 12, 1987; and the National Museum
of Natural History, Washington, D.C.,
beginning on or about May 8, 1987, to on
or about September 8, 1987, is in the
national interest.

Public notice of this determination is
ordered to be published in the Federal

Register,

Dated: March 27, 1985,
Thomas E. Harvey,
General Counsel and Congressional Liaison
|FR Doc. 85-7787 Filed 4-1-85; 8:45 am|
BILLING CODE $230-01-M

tAn itomized list of objectsincluded in the
exhibit In filed as part of the original document
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FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

TIME AND DATE: 10:00 a.m., Thursday,
April 4, 1985,

PLACE: Room 600, 1730 K Street, NNW.,
Washington, D.C.

sTATUS: Closed (Pursuant to 5 U.S.C.
§ 552b(c)(10)).

MATTERS YO BE CONSIDERED: The
Commission will consider and act upon
the following:

. United Mine Workers of America on behalf
of Rowe, etc. v, Peabody Coal Company,
Docket Nos. KENT 82-103-D, etc., and
Secretary of Labor on behalf of Williams v.
Peabody Coal Company, Docke! No. LAKE
63-89-1), (Consideration of allegations of
judicial misconduct.)

CONTACT PERSON FOR MORE

INFORMATION: Jean Ellen (202) 653-5632.

Jean H. Ellen,

\genda Clerk.

[FR Doc. 85-7888 Filed 3-20-85; 11:58 am)

BILLING CODE 6735-01-M

2

NATIONAL CREDIT UNION

ADMINISTRATION

NOTICE OF PREVIOUSLY HELD

EMERGENCY MEETING.

TIME AND DATE: 2:10 p.m., Tuesday,

March 28, 1985.

PLACE: 1776 G Streel, N.W., Washington,

D.C., 6th Floor.

STATUS: CLOSED.

MATTER CONSIDERED:

1. Urder of Conservatorship,

he Board unanimously voted that the
Agency business required that a meeting be

held with less than the usual seven days
advance notire.

The Board voted to close the meoting under
exemptions [8), and (9){B). The Direclor,
Department of Legal Services, certified that
the meeting could be closed under these
exemplions.

FOR MORE INFORMATION CONTACT:
Rosemary Brady, Secretary of the Board,
telephone (202) 357-1100.

Rosemary Brady,

Secretary of the Board.

|FR Doc. 85-7889 Filed 3-29-85; 11:56 am|
DILLING CODE 7535-01-M

NUCLEAR REGULATORY COMMISSION:

DATE: Weeks of April 1, 8, 15, and 22,
1965.

PLACE: Commissioners’ Conference
Room, 1717 H Street, N.W., Washington,
D.C.

8TATUS: Open and Closed.

MATTERS TO BE CONSIDERED:
Week of April 1

Tuesday, April 2

2:00 p.m.

Discussion of Indian Point Order [Public
Meeting).

Wednesday, April 3

8:30 a.m.
Briefing on Source Term (Public Meeting).
2:00 p.m.
Continuation of Briefing on Source Term
(Public Meeting) (if needed).
3:00 p.m.
Briefing by IDCOR on Evaluation of
Nuclear Power Plant Accident Risk
(Public Meeting).

Thursday. April 4

10:00 a.m.

Discussion of Management-Organization
and Internal Personnel Matters (Closed—
Bx. 2 & 6).

2:00 p.m.

Discussion of Environmental Qualification
of Electrical Equipment—Siatus of
Compliance with Rule (Public Meoting)
(postponed from March 28),

3:30 p.m.

Affirmation/Discussion and Vote [Public
Meeting).

a. Director's Decision on TMIA 10 CFR
2.208 Petition on GPU Nuclear's
Character.

b. TMI-1—Aamaodt Motion for
Reconsideration and Reopening of the
Record (tentative).

. Motions to Disqualify Judge Smith in
T™I-1 Restart Proceeding (tentalive).

Week of April 8—Tenatative
Thursday, April 11
2:00 p.m.

Periodic Meeting with Advisory Committee
on Reactor Safeguards (ACRS) (Public
Meeting).

3:30 p.m,

Affirmation Meeting (Public Meoting) [if

needed).

Week of April 15—Tentative

Tuesday, April 16
10:00 a.m.

Periodic Briefing on NTOLs (Qpen/Partion
may be Closed—Ex. 5 & 7).
Friday, April 19
9:30 a.m.
Briefing on TMI-1 Steam Generator and
Other Plant Matters (Public Meeting),
11:15 ami
Affirmation/Discussion and Vote (Public
Meeting).
a. Indian Point Order (tentative).

Week of April 22—Tentative

Tuesday. April 23
10:00 a.m.
Discussion of Pending Investigations
(Closed—Ex. 5 & 7).
11:00 a.m.
Discussion of Diablo Canyon-2 Contested
Issued (Closed—Ex. 10) (tentative).
2:00 p.m. R
Discussion/Possible Vote on Diablo
Canyon-2 Low Power License (Public
Meeting).

Thursday, April 25

2:00 p.m,
Affirmation Meeting (Public Meeting (if
needed).

TO VERIFY THE STATUS OF MEETINGS
CALL: (Recording)—{202) 634-1498.
CONTACT PERSON FOR MORE
INFORMATION: Julia Corrado (202) 634-
1410,

March 28, 1985,

Andrew L. Bates,

Office of the Secretary.

[FR Doc. 85-7992 Filed 3-29-85; 3.55 am|
BILLING CODE 7580-01-M
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ENVIRONMENTAL PROTECTION SUPPLEMENTARY INFORMATION: IL Statutory Authority
AGENCY L Background - -
On August 2, 1984, EPA proposed to Secmzn 211(c)(1) of the Clean Air Act
40 CFR Part 80 reduce the gasoline lead content 42 ‘l'f's"" 75‘15}(“:)“3" confers broad
standard from 110 grams of lead per SNV R B AT
[OAR-FRL-2805-1) Lef?:;?via;‘ll:: ‘Sgr;’ lf' ;38%.1298;'?31(32 orhaale" of any fuel or fuel additive
: AN whose emission product!s cause, or
Regulation of Fuels and Fuel The'l\.geficy also proposed to eliminats contribute to, “air pollution which may
the inter-refinery averaging mechanism, d d "
Additives; Banking of Lead Rights effective January 1, 1086, This be reasonably anticipated to endange:
‘hanism allows & refinery whose leag D€ Public health or welfare” or which
AGENCY: Environmental Protection Lo a_msm’ al ods et Ay ; “will impair to a significant degree the
Agency (EPA). usage in a calendar quarter exceeds the performance of any emission control

ACTION: Final rule,

SUMMARY: The Agency is today taking
final action to allow the banking of lead
usage rights in connection with its
recently promulgated regulations
significantly reducing the allowable lead
content of gasoline. See 50 FR 9386
(March 7, 1985), Under the banking
mechanism, refiners who use less lead
in gasoline in certain calendar quarters
than is allowed under the regulations
will be allowed to use additional lead in
gasoline in certain future quarters in an
amount equal to the lead previously not
used. The Agency is taking this action
because it believes banking will provide
an efficient method of achieving reduced
total lead levels in gasoline while
allowing the affected industry greater
flexibility in meeting the more stringent
lead in gasoline standards. The banking
portion of this regulation is being made
effective beginning the first quarter of
1985 and continuing through the last
quarter of 1085. Withdrawal and usage
of banked lead rights will be allowed
starting in the second quarter of 1985
and ending in the last quarter of 1987,

EFFECTIVE DATE: The final actions taken
in this notice are effective March 25,
1985.

ADDRESS: Written comments and other
information relevant to this rulemaking
are maintained in Docket No. EN-84-05,
Central Docket Section (LE-131),
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460.
The docket is located in the West Tower
Lobby of EPA at the above street
address, and may be inspected between
8:00 a.m. and 4:00 p.m. on weekdays. As
provided in 40 CFR Part 2, a reasonable
fee may be charged for photocopying.
This is the same docket as that of the
revisions to the gasoline lead content
regulations.

FOR FURTHER INFORMATION CONTACT:
Richard G. Kozlowskl, Director, Field
Operations and Support Division (EN-
397F), EPA, 401 M Street, SW.,
Washington, D.C. 20460. Telephone (202)
382-2633.

applicable standard to average with
another refinery whose lead usage is
less, in order to demonstrate
compliance. The Agency also indicated
that it was considering a total ban on
lead in gasoline by approximately 1995,

On January 4, 1985, EPA proposed a
regulatory provision that would allow
refiners to “bank" lead usage rights for
future use in conjunction with more
stringent lead content standards, 50 FR
718. Under the proposed mechanism,
refiners (importers would be treated like
refiners) would be allowed to bank lead
usage rights during any calendar quarter
in 1985 in an amount equal to that by
which their lead usage during that
quarter was lower than the applicable
standard. Such banked lead usage rights
could then be used (or transferred for
use by another refiner) during any
quarter from the second quarter of 1985
through the last quarter of 1987. Actual
lead usage in such a quarter could
exceed the applicable standard, so long
as subtraction of the banked lead rights
used in the quarter from the actual lead
usage would result in compliance with
the standard. The proposed banking
mechanism was designed to provide
greater flexibility to refiners in meeting
the more stringent standards that the
Agency expected to promulgate,
resulting in significant cost savings
without affecting the total reductions in
lead usage that would otherwise be
required during the 1885-1987 period. A
public hearing was held concerning this
proposal on January 15, 1985, and the
comment period for written comments
ended on February 19, 1985,

On March 7, 1985, the Agency
promulgated an interim gasoline lead
content standard of 0.50 gplg, effective
July 1 to December 3, 1985, and a
permanent standard of 0.10 gplg,
effective January 1, 1086. 50 FR 9386. At
the same time the Agency took final
action to revoke the inter-refinery
averaging mechanism, effective January
1, 1986, In another notice the same day,
the Agency asked for public comments
on new information that may support a
total ban on lead in gasoline by as early
as January 1, 1988. 50 FR 9400,

device or system . . . in general use.

. . " EPA’'s authority to control usage of
lead as an additive in gasoline under
section 211(c){1)(A) to protect public
health is well-established, and prior
regulations significantly curtailing lead
additive usage have been upheld in
court. Ethy! Corp. v. EPA, 541 F.2d 1
(D.C. Cir. (en banc)), cert. denieq, 426
U.S. 941 (1976); Small Refiner Lead
Phase-Down Task Force v. EPA, 705
F.2d 508 (D.C. Cir. 1983).

Section 301(a)(1) of the Clean Air Act
authorizes the Administrator to
prescribe such regulations as are
necessary to carry out the functions of
the Act.

I11. Final Action

EPA is today promulgating a banking
mechanism for use in 1985, 1986, and
1987 that will provide additional
flexibility for refiners and importers in
meeting the more stringent lead
standards promulgated by the Agency
on March 7, 1985.

The Agency received oral testimony
at the January 15, 1985, public hearing or
written comments by the February 19,
1985, close of the pu{lic comment period
{or both) from 46 organizations or
individuals, including refiners,
environmental groups, California
legislators, petroleum industry trade
groups, a union representing refinery
workers, an industry consulant, and sn
antique car owners association. The
majority of these commenters supported
the banking proposal, either in
combination with whatever gasoline
lead phasedown schedule the Agency
promulgated or in conjunction with the
specific schedule discussed in the
banking NPRM and promulgated on
March 7. These commenters generally
agreed with the Agency that this
mechanism would provide greater
flexibility to refiners in meeting more
siringent standards. Some commenters
noted that banking would enable the
refining industry to meet the 0.50 and
0.10 gplg standards by assisting those
refineries that are deficient in octane
capacity. Some refiners said
promulgation of banking is mandatory if
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these standards are promulgated. Some
noted that banking would enable the
industry to make the best use of
available octane capacity. Since the last
few tenths of a gram of lead added to a
gallon of gasoline provide less octane
boost than the first few tenths, the
octane value of lead saved at a 1.10 gplg
standard will be greater later when the
standard is lower. Several refiners
stated their belief that lead ts would
be freely traded. Others noted that
banking would be helpful in providing
them with flexibility in the event of
equipment breakdowns or other
unexpected events.

One or more commenters (generally
refiners) also noted that banking would
have the following effects:

(1) It would permit a more efficient
use of lead without increased lead
usage;

(2) The value of lead rights would be
stabilized (such rights are currently lost
at the end of a quarter under the inter-
refinery averaging mechanism);

(3) The concentration of lead in
gasoline throughout a compliance period
would be more consistent;

(4) It would provide small refiners a
greater opportunity to compete in the
marketplace; and

(5) It would result in cost savings for
refiners and benefits for consumers.

The Agency agrees that the major
benefits identified by commenters will
result from a banking mechanism. In
particular, EPA believes that this
mechanism will significantly assist
those refiners whose equipment may
need to be upgraded to meet the 0.10
gplg standard by allowing them to use
banked lead usage rights while such
equipment is being constructed. It will
also assist all refiners by providing
additional flexibility in planning for, and
meeting, gasoline lead content
standards during the 1985-7 period and
in meeling unexpected problems (e.g.,
equipment breakdowns).

Because the savings from using extra
lead under a 0.10 gplg standard are
greater than the cost of reducing lead
usage by the same amount under a 1.10
or 0.50 gplg standard, the Agency also
anticipates that refiners will realize
significant savings from banking. In the
final regulatory impact analysis (RIA)
that accompanied the final regulations
promulgated on March 7, 1985, the
Agency estimated the amount of such
savings, Assuming that banking begins
in the first quarter of 1985, the Agency
estimates that about 9.1 billion grams
would be banked and that such banking
would save refiners approximately $226
million. A further discussion of these
estimates is contained in Chapter 11 of
that final RIA. As discussed more fully

in Part 1V of this notice, the Agency
does not expect that these regulations
will have a significant adverse impact, if
any, on the public health or the
environment,

Responses to coments that opposed
the banking mechanism or that
recommended revisions thereto are
discussed in Part IV of this notice. The
following is an explanation of the
porgvhlom of the regulation promulgated
today.

The banking mechanism promulgated
today allows a refiner or importer to
bank lead usage rights during any
calendar quarter of 1985 in an amount
equal 1o the difference between the
number of grams of lead allowed to be
used under the applicable standard and
the number of grams of lead actually
used in the calendar quarter (or the
number of grams constructively used in
the quarter, if the inter-refinery
averaging provisions of 40 CFR 80.20(d)
are utilized during the quarter). As
Emposed. no lead usage rights may be

anked for actual lead usage during this
period of less than 0.10 gplg, so that

roduction of leaded gasoline containing
rasa than that amount of lead will not be
encouraged. For example, assume that
during the second quarter of 1985 a
refinery produced 100,000 gallons of
leaded gasoline with an average lead
content of 0.60 gplg. Since the standard
in that quarter is 1.10 gplg, the refinery
could legally have used 110,000 grams of
lead in its leaded gasoline during that
period (100,000 gallons X 1.10 gplg).
Because its actual lead usage was only
60,000 grams (100,000 gallons X 0.60
gplg), it can bank 50,000 grams of lead
usage rights. If, pursuant to the inter-
refinery averaging provisions, the
refinery received a constructive
allocation of 10,000 grams of lead usage
from another refinery during this quarter
{i.e., sold lead ts to another refinery),
its constructive lead usage of 70,000
grams (60,000 actual plus 10,000
allocated) would be subtracted from the
allowable lead usage of 110,000 grams to
result in 40,000 grams of bankable lead
usage rights.

Banked lead usage rights may be
withdrawn and used during any
calendar quarter from the second
quarter of 1985 through the last quarter
of 1987, As explained in Part IV of this
notice, the Agency will not allow the use
of banked lead usage rights beyond the
latter date. Such rights may be used by
the refinery at which they were banked,
or they may be transferred to another
refinery for its use. The Agency expects
that “banked" lead usage rights will be
freely transferred (i.e., bought and sold)
in the same manner that inter-refinery
averaging now takes place. A refinery

will be in compliance with the
regulations if its actual lead usage [or its
constructive lead usage during 1985, if
inter-refinery averaging is used) during a
calendar guarter minus the amount of
withdrawn lead usage rights used during
the quarter, divided by its leaded
gasoline production during the quarter,
does not exceed the applicable standard
in that quarter. For example, assume
that during the second quarter of 1986 a
refinery produces 200,000 gallons of
leaded gasoline with an average lead
content of 0.30 gplg (or & total lead usage
of 80,000 grams). Since under the
applicable standard of 0.10 gplg only
20,000 grams of lead may legally be used
in that amount of leaded gasoline
(200,000 gallons X 0.10 gplg), the refiner
would have to use 40,000 grams of
banked lead usage rights
(60,000—20,000) to demonstrate
compliance with the standard. Such
rights could be withdrawn from the
refinery’s lead rights “bank" or
transferred from that of another refinery.
The regulations contain additional
reporting requirements necessary to
track and verify the banking,
withdrawal, transfer, and use of lead
usage rights. In response to public
comments and to better allow
monitoring of banking transactions,
these requirements have been somewhat
modified from those proposed, as
discussed below and in Part IV of this
notice. A refinery for which the banking
mechanism is utilized will be considered
to have a lead usage rights “bank
account.” Lead usage rights will be
consideged “banked" or “deposited” in
this account when either: (1) Lead usage
(in a calendar quarter in which banking
is permitted) is lower than that allowed
by the applicable standard and the
amount of lead usage rights banked
during that quarter is reported to EPA;
or (2) lead usage rights are transferred
from the account of another refinery to
that of the "banking" refinery. Lead
usage rights will be considered
“withdrawn" from a refinery's bank
account when either: (1) They are used
to demonstrate compliance by that
refinery with the applicable standard for
a quarter and such use is reported to
EPA; or [2) they are transferred to the
account of another refinery. An importer
will be considered to have one lead
usage rights bank account for all of its
importation activities. Refiners and
importers will be required to report all
transactions involving the lead usage
rights banking accounts of their
refineries and importation activities
during a calendar quarter, including the
banking, withdrawal, use and transfer of
lead usage rights. In addition, they must
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report the “balance” of their account as
of the beginning and end of each
quarter.

The regulations also contain other
provisions comparable to those
contained in the inter-refinery averaging
regulations, including provisions
restricting the banking or use of lead
usage rights where a state gasoline lead
content standard is in effect under
section 211(c)(4) of the Clean Air Act.
The restriction on banking, which has
been made more explicit to avoid any
potential confusion, will allow
California refiners to bank lead usage
rights only up to the California standard
of 0.80 gplg in the first two quarters of
1985, instead of the federal 1,10 gplg
standard. The Agency's responses lo
comments on this issue are set forth in
Part IV of this notice.

In addition, an agreement for the
transfer of lead usage rights between the
accounts of different refineries or
importers would have to be made by the
end of the calendar quarter in which the
rights are used to demonstrate
compliance with a standard. The
regulations would permit banking or
“saving" of unused lead for future
quarters. They would not permit
“borrowing” of lead to be paid back in
future quarters. Thus the average lead
content of gascline produced at a
refinery must be in compliance with the
applicable standard in each quarter,
after taking into account transactions
permitted under the inter-refinery
averaging and banking mechanisms.
There are no other limitations on
transfers of banked lead usage rights, so
long as all transfers during a gglendar
quarter are properly reported to EPA
{with supporting documentation as

uired by the regulations). Lead usage
ts may be used only once, of course.

IV. Responses to Significant Comments

(1) Comment: Several commenters
(California refiners and a union)
opposed the proposal because it would
limit the amount of lead rights that can
be banked to the difference between
any applicable stale gasoline lead
content standard [if lower than the
federal standard) and the lead usage of
the refiner or importer, California
currently has a standard of 0.80 gpig. A
number of other commenters (including
other California and non-California
refiners, California Congressmen and
state legislators, and petroleum industry
trade groups) also opposed this
restriction, but not the proposal as a
whole, Commenters argued that such a
restriction would be discriminatory and
inequitable toward California fefiners
and imnorters, and would place them at
a competitive disadvantage to those

located elsewhere, The restriction was
viewed by some as a penalty for
California’s environmental leadership. It
was also argued that it would be just as
difficult and costly (and would take as
much time) for refiners in that State to
go from 0.80 gplg to 0.10 gp!g as it would
be for others to go from 1.10 gplg 10 0.10
gplg. and therefore the same amount of
flexibility would be needed. One
commenter said that removal of this
restriction would allow 8% more lead
rights to be banked in 1885 and 4 million
fewer barrels of crude cil imported, as
well as lower the risk of gasoline
shortages in the summer of 1986. Several
commenters noted that the restriction
would allow California refiners who
could reduce lead use to 0.50 gplg in the
first half of 1985 to bank only 50% of
what other refiners could bank (0.3 gplg
instead of 0.6 gplg). Some commenters
also argued that the restriction would
place a serious burden on California
refiners competing in interstate
commerce, and may be a violation of the
Commerce Clause of the U.S.
Constitution. The same commenters
stated that irreparable harm could result
to California refiners (both major and
small) and the entire West Coast
gasoline market. One refiner who
opposed the restriction noted that
although total lead use would increase
(if the restriction were removed)
compared to a 0.10 gplg standard in
January 1988, it would be less than
under the alternative phasedown
schedule listed as an example in the
August 2, 1884, notice of proposed
rulemaking. A non-California refiner
stated that banking of the 0.30 gplg
difference between the federal and state
standards should be allowed only if the
ultimate lead usage is confined to
California. A trade group claimed that
EPA's analyses of lead usage did not
take into account the more stringent
California standard. A California refiner
ergued that there was not the same
justification for the California restriction
in the banking mechanism as there had
been for a similar provision in the
current inter-refinery averaging
mechanism (i.e., to prevent greater lead
usage outside California), since lead
rights banked by California refiners
would be used in their own refineries.
Another California refiner stated that
the California standard places a cap of
0.80 gplg on each gallon and that
banking would not cause this to be
exceeded. Further, a uniform banking
rule would be easier to enforce and
would not provide an incentive to
“transport leaded gasoline production
activities for banking purposes."”

Response: The Agency is retaining the
restriction on banking by California
refineries. This restriction is intended (o
assure that the banking mechanism per
se does not result in increased lead
usage. If this restriction were dropped,
the Agency estimates that national lead
usage would increase by about 600
metric tons, or 4% of total national Jead
usage, during the 18686-1987 period. This
extra lead usage would not be confined
to California, since lead usage rights will
be fully transferrable throughout the
country. In monetary terms {excluding
any blood pressure-related benefits),
deletion of the proposed California
restriction would result in a net loss of
$15 million since it would reduce
national monetized benefits (including
health benefits) by about $20 million at
a savings to California refiners of about
$5 million. In addition, allowing
California refineries to bank lead usage
rights above the California standard of
0.80 gplg would result in a windfall
financial gain because they would be
granted credit for reductions already
required by State regulations,

In light of these adverse impacts, the
Agency does not find the above
comments persuasive, Any potential
competitive disadvantage is outweighed
by such impacts. In terms of flexibility,
the Agency notes that, even with the
California restriction, refineries in tha!
State will have significantly more
flexibility than they would in the
absence of banking. The Agency does
not believe that such a restriction will
place & serious burden on State
refineries competing in interstate
commerce nor cause irreparable harm to
them or the West Coast gasoline market.
Obviously such a restriction does not
violate the Commerce Clause of the
Constitution, since this provision merely
authorizes the federal government to
regulate interstate commerce and does
not prohibit restrictions of this type.

Contrary to one of the comments, the
rationale for the restriction on banking
and use of lead usage rights is the same
as that for the inter-refinery averaging
portion of the current gesoline lead
content regulations: to assure that the
mechanism does not result in additional
lead usage. As noted above, there is no
guarantee that banked lead usage rights
will be used in California and so the
increase in lead usage that would resuil
from not promulgating such a restriction
is,a national, not just a California,
problem. The Agency does not belleve
that the existence of a California “per
gallon" cap is relevant, since the
concern is not actual violations of the
0.80 gplg standard. The Agency has no!
experienced any difficulties in enforcing
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the current restriction in the inter-
refinery averaging mechanism, and does
not expect any in regard to banking.

If the State changes its standard to
allow more lead usage, California
refiners will of course be able to bank
up to that level (so long as it is not
higher than the federal standard)
starting in the quarter in which the new
State standard takes effect.

(2) Comment: Three refiners {including
two who own refineries in California)
supported the proposed California
restriction. They argued that it is
consistent with EPA's intent to reduce
overall lead usage, and that removal
would result in a financial windfall for
California refiners and importers. One
refiner argued that the primary purpose
of banking is to help industry adjust to a
faster phasedown than anticipated, and
that California refiners have had time to
plan for a 0.80 gplg standard and no time
for that adjustment is needed. Another
noted that the current inter-refinery
averaging provisions do not allow
California refiners to generate lead
rights up to the federal standard.

Response: The Agency generally
agrees with these comments, and as
explained in the Response to Comment
(1), above, is promulgating this
restriction.

(3) Comment: Several commenters
(including refiners, an environmental
group, and & union) opposed the
proposal on the basis that refiners and
importers would maximize banked lead
rights by increasing leaded gasoline
production in 1885, and thus there would
be greater lead use than would
otherwise occur during the period in
which the banking mechanism is in
place. Other related adverse
consequences were predicted by one or
more of these commenters, including: (1)
A widening of the price differential
between leaded and unleaded gasoline
in 1985, increasing the amount of
misfueling in that year; (2) a decrease in
production of unleaded gasoline in 1985,
as higher octane blending components
are used to produce “low-lead” leaded
gasoline, with possible shortages and
supply disruptions cited by some
commenters. An environmental group
recommended that if banking were
adopted, EPA restrict the volume of
gasoline on which lead rights could be
earned to a refiner's (or importer's)
reported 1984 leaded gasoline
production scaled down to take into
account the projected decline in 1985 of
demand for this product. One refiner
noted that the proposal itself has
already resulted in many of these
adverse impacts, including diversion of
higher octane unleaded components to
the leaded pool and increased demand

for, and price of, high octane blending
components (e.g. toluene), as well as
higher costs to refiners that will be
passed on lo consumers.

Response: EPA agrees that the
banking rule may generate some
additional production of leaded gasoline
during 1985, but believes that any net
increase will be small, for two reasons.
First, it is likely that even in the absence
of banking, refiners would increase their
production of leaded gasoline shortly
before a tighter new standard takes
effect, because lower costs under the less
stringent standard would justify the
storage costs, For example, even without
banking, some refiners might find it
profitable to produce extra leaded
gasoline in late 1965 {at 0.50 gplg) for
sale in early 1986,

Second, if refiners increase production
of leaded gasoline beyond what they
would have produced in the absence of
banking. they will have to either store
the excess production for later sale or
lower the price to induce higher sales.
Either action is self-limiting, as the first
raises costs (due to additional handling
and the time value of money) and the
second lowers revenues per gallon.

Based on both of these considerations,
the Agency does not expect the banking
rule to significantly increase leaded
gasoline production. As a result, it does
not believe that banking will have a
significant impact on total lead usage,
misfueling, or the production of
unleaded gasoline.

Moreover, any limit on lead usage
rights based on historic production
would be extremely difficult to draft and
enforce, and may create more problems
than it solves, Designing a lead usage
rights cap is made particularly difficult
because both inter-refinery averaging
and banking will be in effect in 1985. For
example, a refiner that desired to bank
more lead usage rights than its cap
allowed might transfer these excess
rights to another refiner under the inter-
refinery averaging provisions in 1985.
The second reﬁlner could bank these
rights (assuming it did not exceed its
own cap) and return them to the first
refiner in 1986 or 1987. These actions
would circumvent the intent of a cap.
While some complex rules could be
developed to prevent such a
circumvention, EPA believes that the
small possibility of a significant increase
in lead usage does not warrant more
complexity in the banking mechanism.

(4) Comment: Several refiners who
opposed the proposal {as well as some
who supported it) argued that few
banked leaded rights would be sold or
traded. They argued that those who
could bank would be likely to save the
banked rights for use in the case of

equipment breakdowns and upsets,
fires, and other events that could result
in extra lead usage. One refiner said it
would use all lead rights it banked, and
that most other refiners would do so
also. Another refiner said lead rights
would also be saved to offset highly
leaded imports. Others claimed that
what lead rights would be available for
sale would likely be at very high
prices—one commenter noted that the
price of lead rights currently has jumped
dramatically to 3 cents/gram, and that
one major refiner had pegged the
“breakeven" price for a banked lead
right at 7 cents/gram. Another refiner
noted that those who need lead rights
could be faced with trying to buy lead
rights from competitors,

Response: As noted in Part Il of this
notice, several other refiners stated their
belief that banked lead rights will be
freely traded. The Agency agrees and
believes that enough trading will take
place to significantly aid those refiners
who may need to add additional
processing equipment to meet more
stringent standards. While it can be
expected that some banked lead rights
will be saved for emergencies and other
events that could result in extra lead
usage, the Agency believes that the
majority of such rights will be used or
sold for the general purpose of meeting
the 0.10 gplg standard. The Agency has
not made predictions concerning the
price at which lead rights will be sold,
but anticipates that it will be lower than
the cost of complying with the
applicable standard by other means
{e.g.. purchasing new equipment}.
Because potential bankers include
hundreds of refiners and importers
throughout the country, it is unlikely that
a direct competitor will be the sole seller
available to a refiner. Finally, the
Agency notes that while a great deal of
skepticism was expressed in 1982 as to
whether lead rights would be traded
under the inter-refinery averaging
mechanism promulgated at that time, in
actual practice such rights have been
heavily traded (e.g.. 13.8% of all lead
usage in the third quarter of 1984 was
traded).

(5) Comment: Several smaller-sized
refiners opposed the proposal because
they believe it would adversely affect
small refiners who currently rely on the
inter-refinery averaging mechanism to
demonstrate compliance with the 1.10
gplg standard, One refiner also opposed
elimination of the inter-refinery
averaging mechanism after 1985, arguing
that this mechanism has benefited all
refiners through requiring the use of lead
rights by the end of a calendar quarter.
Banking would allow such rights to have
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value beyond the end of a quarter, and
major refiners would have no incentive
to sell them during the quarter
generated. Since lead rights would no
longer be available, those who now
relied on such rights to comply with the
standard would no longer be able to
produce leaded gasoline (and, if unable
to produce unleaded, would be driven
out of business). Another refiner noted
that banking would restrict the sale of
lead rights at a lime when it would most
need them, i.e., under a 0.50 gplg
standard, The same refiner claimed that
those rights that could be bought would
be "extraordinarily expensive" (see
Comment (4), above). A third refiner
strongly objected to banking on the
grounds that it would impose significant
costs on small refiners while enabling
large refiners o reap an economic
windfall. The same refiner claimed that
even if a small refiner could make
modifications needed to meet stringent
standards, banking would threaten its
vaibility by preventing it from obtaining
lead rights that would otherwise be
available to deal with emergencies, thus
causing the refinery to shut down. This
commenter viewead the combination of a
strict phasedown schedule and the
effect of banking in severely restricting
the ability to purchase lead rights as
regulatory actions designed to hurt small
refiners the most.

Response: The Agency took final
action to eliminate the inter-refinery
averaging mechanism in its March 7,
1885, NFRM, effective on January 1,
1986, As explained more fully in Part
ILD of that notice and in Part IV of the
accompanying “Responses to
Comments” document, EPA believed it
prudent to take that action in order to
assure that engines originally designed
to run on leaded gasoline will receive
approximately 0.10 gram of lead in each
gallon of gasoline to minimize the risk of
valve-seal recession. The Agency
recognizes that promulgation of a
banking mechanism may have the effect
in 18685 {while the inter-refinery
averaging mechanism is still available)
of making lead rights more expensive
and/or more difficult to obtain.
However, the Agency believes that the
flexibility and cost savings (8226
million) that banking will provide
refiners in the 1985-1987 period,
particularly small refiners and others
who might otherwise find it difficult to
comply with a 010 gplg standard in 1986
and 1987, more than offset any short-
term disadvantages. The Agency also
notes that banking is not intended to
provide a permanent solution ta those
refiners who are unable to produce
gasoline under the nwore stringent

standards. As discussed in Chapter IX
of the “Responses to Comments"
document that accompanied the March
7, 1985, NFRM., EPA recognizes that
some individual companies may not
remain in the gasoline production
business, Those who canno! remain in
this business with the additional
flexibility provided by banking will
definitely not be able to do so without
the assistance of this mechanism. The
Agency also notes that. without
banking, refiners (including small
refiners) would not have as much
flexibility starting in 1988 to deal with
emergencies.

(6) Comment: Several commenters
(refiners and a union) opposed the
proposal because they claimed it
discriminates in favor of importers and
against refiners, and could lead to
refinery closings. One refiner argued
that refiners have a finite ability to
generate lead rights, while importers
don't have to invest in equipment and
can generate virtually unlimited lead
rights by importing more gasoline in
1985. The same commenter predicted
that U.S. refining capacity would be
exported overseas and many U.S.
refiners would close in 1986 (assuming a
refiner could only meet a 0,50 gplg
standard and that lead rights trading
would not take place, the commenter
predicted that a California refiner would
shut down on May 15, 1986, and one
lacated elsewhere on October 1,1988). It
also claimed the balance of payments
deficit would increase and the U.S.
would be more dependent on foreign
finished products. Another refiner who
opposed the proposal argued that
importers could have an unfair
advantage through cheating (i.e.,
underreporting lead content and
generating more lead rights).

In addition to those commenters
opposing banking on these bases, a
number of commenters who generally
supported the proposal called for the
exclusion of importers from those
allowed to bank lead rights. Many also
called for the exclusion of blenders,
These commenters cited many of the
arguments listed above. Many also
noted that these entities do not need to
install additional processing equipment
or make capital investments to meel
more stringen! standards, and thus don't
need the flexibility that banking is
intended to provide. One refiner noted
that blended and imported gasoline sold
out of bulk plants and deep water
terminals doesn't have the quality
assurance pravided by pipeline
fungibility tests, Because it believed this
creates a greater opportunity for
illegality, EPA needs to strengthen its

enforcement concerning imports, Others
echoed this call for more enforcement.
some noting that the Agency should
work miore closely with other
government agencies (e.g., Customs) in
this effort. Another refiner noted that
imparlers have the option of marketing
leaded gasoline in other countries, and
thus do not need banking. Another
refiner argued that exploration of
subquality gasoline to the U.S. may be
encouraged, although why this would
result was not explained. Another
refiner argued that importers could flood
the market with low-lead leaded
gasaoline just prior to the effective dates
of tougher standards to earn lead rights

Another refiner filed extensive
comments on this issue, In addition to
citing some of the reasons for exclusion
discussed above, this commenter
argued: (1) Imports of leaded blending
components are growing rapidly, as are
the number of importers and blenders;
{2) if these entities can bank, there will
be more competition for lead rights and
some domestic refiners may suffer; (3)
banking by these entities will result in
more lead in the environment, citing a
New York City survey indicating a
relationship between imports and
mislabeling: (4) imported leaded
gasoline is generally priced below
domestic, and thus more likely to be
used as a loss leader and encourage
misfueling; (5) importers will be able to
bring in even more leaded gasoline at
lower prices in 1985 due to foreign
government subsidies or because it is a
“byproduct,” while domestic refiners
can only generate lead rights by
producing lower lead content gasoline at
a higher price.

Response: The Agency does not agree
that the banking mechanism favors
importers to the detriment of refiners.
The additional flexibility provided by
the banking proposal can be useful to
both, and it is unclear how the banking
proposal in and of itself can cause
refinery closings. While it is true that
importers do not require additional
equipment, foreign refiners that supply
importers would need such equipment to
produce gasoline under more stringen!
standards. Moreover, any refiner who
would close because it could not afford
to purchase lead usage rights (whose
price should reflect industry average
costs) clearly could not afford to comply
in the long run anyway, since nothing is
likely to bring its costs below the
average cost to the industry.

The comment on refinery closings
implies that the industry does not have
the capability to meet the 0,10 gplg
standard. EPA extensively analyzed the
ability of the industry to meet the 0.10
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gplg standard on January 1, 1986, and
found that it could, under all but the
mos! pessimistic assumptions. For a
more detailed discussion of EPA’s
analyses, see Part LA of the “Responses
to Comments" document and the final
RIA.

The possibility of abuse exists here as
it does in every regulatory action.
However, it would be unfair to say that
“cheating” will be limited to importers
and blenders, or that banking will
induce more “cheating" by these groups
than by others. The Agency is aware of
the potential for abuse and fully intends
to monitor the banking mechanism
closely and to enforce against any
abusers. EPA has already taken steps to
work with other government agencies to
ensure compliance.

The comment that importers will flood
the market to earn lead usage rights is at
odds with the comment that there will
be more competition for lead rights. If in
fact importers have the ability to earn
unlimited lead usage rights, it seems
logical to assume that those rights will
be sold, thereby offering a large pool of
banked lead usage rights that can be
used by those refiners who are unable to
produce leaded gasoline at the 0.10 gplg
standard in the short run. In any case,
the claim that importers will flood the
market is purely speculative and not
supported by any concrete information.

Finally, with regard to the general
comment that importers and blenders
should be excluded from the banking
lead rights, such exclusion may violate
obligations of the United States under
the General Agreement on Tariffs and
Trade (GATT). Pursuant to GATT, the
US. has agreed that regulations, taxes
and other requirements affecting the
internal sale of products should not be
applied to imported or domestic
products so as to afford protection to
domestic production. Further, the
supplementary Tokyo Round of
Multilateral Trade Negotiations (MTN)
Agreement on Technical Barriers to
trade, codified in the Trade Aﬁreemenl
Act of 1979, prohibits a federal agency
from engaging in standard-related
activities that create unnecessary
obstacles to foreign commerce with the
United States. Thus, importers should
remain on the same footing as domestic
refiners.

(7) Comment: One refiner who
opposed the proposal argued that it
would not result in savings, saying the
alternatives to lead not used in 1985 are
more expensive. The result will be
increased costs “to buy time to operate
a little longer in the future.”

Response: The commenter did not
provide any analyses or specific cost
estimates in support of its comment. The

Agency has prepared such cost
estimates, which indicate that banking
will result in significant cost savings
over the 1985-1987 period. Assuming
that banking begins in the first quarter
of 1985, as tgmmulgated today, EPA
estimates that approximately 9.1 billion
grams of lead rights will be banked in
1985, resulting in savings of about $226
million over the 1985-1987 period. While
refiners who choose to bank lead rights
will have greater costs during the
“banking" period than they otherwise
would, these costs will be more than
offset by savings during the
"withdrawal" period because of the
greater octane value of lead at lower
levels. A detailed discussion of EPA’s
analysis is contained in Chapter ILE of
the final RIA that accompanied the
March 7, 1985, final rulemaking.

(8) Comment: Several commenters
(both those who opposed and supported
the proposal) argued that it provides the
most benefits to those who need it the
least, large refiners with the ability to
reduce lead usage in 1985 to generate
lead rights. Conversely, those who need
flexibility the most to meet more
stringent standards will be those least
able to reduce lead usage in 1985 and
generate lead rights. One refiner argued
that banking in combination with
standards that a majority of refiners
can't meet will create enormous
advantages for those few refiners who
overbuilt their downstream refining
capacity (i.e., by allowing tHem to
increase their market share while others
add new equipment and, through use of
banked rights, to sell gasoline with a
higher lead content than 0,10 gplg until
1988). Another said banking would
generate “windfall" profits for those few
who can make 100% unleaded gasoline,
while it is doubtful those who can't
make gasoline without lead would stay
in business and that few, if any, of these
would be saved by banking.

Response: This comment assumes that
only those refiners that can generate
lead rights can reap the benefits of this
proposal, which is not the case. The
Agency expects that “banked” lead
rights will be freely transferred between
refiners and importers. Thus, a refiner
who can produce at the lower lead level
can sell the unused lead rights to a
refiner whose costs of meeting the
applicable standard are higher. In such
transactions, both buyers and sellers
benefit. The seller benefits because the
revenues from the sale of the rights
exceed the cost of producing them (by
using less lead). The buyer benefits
because the cost of buying the rights is
lower than the savings from being able
to use more lead. If both parties do not
benefit, the transaction will not occur

because it is purely voluntary and
neither is compelled to participate. Thus
EPA believes that banking will lower
net costs for refiners with both above
and below-average costs of producing
octane. There is no reason to believe
that any class of refiners will be
disadvantaged by the Agency's adoption
of a mechanism that allows refiners to
spread out their lead usage through the
banking and use of lead rights.

EPA also acknowledges, however,
that while banking will reduce overall
costs and will increase the flexibility of
individual refineries in meeting the new
standards, some poorly equipped
refineries are still likely to find
themselves unable to compete at law
lead levels, and may cease producing
gasoline even with the availability of
banking.

(9) Comment: A refiner and an
environmental group that ppposed the
proposal claimed that it is inconsistent
with the Agency's goal of reducing lead
usage to the maximum extent possible.
If industry can meet a more stringent
standard in 1985 than those
promulgated, that should be the
standard.

Hesponse: The Agency has
promulgated stringent but feasible
standards, an interim standard of 0.50
gplg during the last half of 1985 and a
permanent standard of 0.10 gplg starting
in January 19886. In addition, EPA has
requested public comments on whether
a total ban on lead in gasoline should be
promulgated as early as January 1988,
These actions demonstrate the Agency's
commitment to reducing lead usage as
quickly and as much as feasible. The
banking mechanism is consistent with
this goal, and it will further it by
providing incentives to refiners to
reduce lead usage earlier (i.e., in 1985)
than they otherwise would. While some
refiners can and will reduce lead usage
earlier, that does not mean that the
industry as a whole could.

(10) Comment: A small refiner who
opposed the proposal argued that
banking thwarts the purpose of lowering
the gasoline lead standard by allowing
major refiners with banked lead rights
to “overlead" in later years or to import
“extremely” leaded gasoline. The
commenter also noted that banking may
have adverse regional impacts in areas
where gasoline can be imported. An
environmental group that also opposed
the proposal argued that it could add to
the production of gasoline with
extremely high lead contents and to
geographical lead hot spots, which could
result in further exposure of already
high risk groups. Arguing that the
proposal fails to take into account future
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declines in leaded gasoline demand, the
same group argued that the average lead
content of leaded gasoline would be
even higher in the future as the result of
banking than it otherwise would be,
frustrating anti-misfueling efforts and
reducing the benefits of lead
phasedown. This group recommended
that EPA promulgate a maximum lead
content for each gallon of leaded
gasoline (e.g,, 1.10 gplg).

Response: Analysis done by EPA in
connection with the final rule
promulgated on March 7, 1985, indicates
that there are probably no significant
geographical differences in the value
and uses of lead. Therefore, geographic
distributions of lead concentrations in
gasoline are likely to be very similar
regardless of whether banking is or is
not permitted. At the average levels of
lead usage anticipated with banking in
1985 (about 0,60 gplg), the likelihood of a
severe hot spol is remote. This level is
about half the currently permissible
level of 1.10 gplg, so even an unexpected
hot spot is unlikely to exceed current
levels, Such a hot spot is even less likely
in 1986 and 1987.

As to the suggestion that a maximum
lead content per gallon standard be
adopted, the Agency considered such a
standard during its first lead phasedown
rulemaking in 1973. At that time, refiners
argued that a per gallon standard was
unduly restrictive in the production of
leaded gasoline since the quantity of
lead to be added to a specific blend of
gasoline varied with the quality of the
blending stocks and their susceptibility
to octane boosts from lead additives.
With the 0.10 gplg and 0.50 gplg
standards, refiner flexibility in
producing leaded gasoline is still
important. Moreover, with such low
standards, it is unlikely that large
deviations from a fairly uniform level
will occur. For these reasons, the
Agency sees no compelling reason to
establish a per gallon maximum
standard.

(11} Comment: An environments|
group opposed the proposal partially on
the basis that banking is unnecessary
for an accelerated lead phasedown
schedule, based on EPA’s own analysis
showing the industry capable of meeting
tight standards without this mechanism.
This group also argued that inter-
refinery averaging provides enough
flexibility for refiners who need it.

Response: This commenter fails to
differentiate between the ability of the
industry as a whole to meet standards
and that of individual refiners to do so.
As discussed more fully in Part ILA of
the March 7, 1985, NFRM and in the
accompanying final RIA, EPA agrees
that the industry as a whole is capable

of meeting the 0.50 and 0,10 gplg
standards without the banking
mechanism, except in the extremely
unlikely event of a number of
pessimistic conditions occurring at the
same time, The banking mechanism is
intended to alleviale or eliminate any
problems that individual refiners might
have in meeting these standards, as well
as alleviate any feasibility problems
that the industry as a whole might have
in even the mos! extreme cases. The
Agency 2lso notes that the inter-refinery
averaging mechanism will not be
available to provide flexibility in 1986
and 1987, for the reasons discussed in
the Response to Comment (5), ebove.

(12) Comment: Many refiners and
trade groups argued that banking is not
an adequate substitute for a less rapid
phasedown schedule than those
proposed or promulgated by EPA. While
most of these commenters agreed that
banking would provide greater
flexibility, it would not be enough to
allow refiners to meet an accelerated
phasedown schedule. Some refiners
noted the schedule that they could meet
or referred to earlier comments on this
issue, and noted problems with more
rapid schedules (e.g., lower gasoline
production, supply problems, reduced
gasoline quality, increased use of
alcohols, increased finished product
imports). One small refiner who opposed
the proposal called banking a “sham"
designed to justify adoption of the most
restrictive schedule suggested in the
August 2, 1984, NPRM. Another noted
that banking doesn't create lead
reduction capability and therefore is no
help if a refiner can’t reduce lead
content below the level of the standard.

Response: EPA did not propose the
banking of lead usage rights as a
substitute for other regulatory action.
Instead, the Agency proposed the
banking mechanism to provide
additional flexibility for refiners and
importers in conjunction with reductions
in the total lead levels in gasoline.

Part ILA of the March 7, 1885, NFRM
sets forth the Agency’s reasoning for
adopting the 0.50 gplg and 0.10 gplg
standards effective on July 1, 1985, and
January 1, 1988, respectively, noting that
EPA was not persuaded by those who
said this “accelerated” schedule was
infeasible. In addition, the "Responses
to Comments” document and the final
RIA that accompanied that NFRM
coniained the Agency's analysis of, and
responses 1o, the problems that these
commenters believed would occur under
a rapid phasedown schedule.

Finally, the Agency agrees with the
comment that banking does nol create
lead reduction capability; it was not
meant to do so. However, the refiner

who cannol reduce the lead conten! of
the gasoline it produces may still be
able to meet the applicable standard by
purchasing lead usage rights, and thus
obtaining the benefits that banking was
meant o achieve.

(18) Comment: A lead manufacturer
argued that banking and an accelerated
phasedown schedule of 0.50 gplg on July
1, 1985, and 0.10 gpig on January 1, 1986,
are "unwarranted and unnecessary’ in
light of data showing significant
reductions in lead usage and leaded
gasoline market share in 1984. This
commenter predicted that lead usage
would be below EPA's 1982 goal by mid-
1988 or early 1989 without additional
regulations, and that it makes little
sense to lower the standard and upset
the availability of leaded gasoline for
the remaining vehicles that need it. In
addition, as the unleaded market share
increases, the price differential between
leaded and unleaded gasoline will
narrow, negating a major incentive for
fuel switching,

Response: This commen! is not reallly
directed at the banking proposal. In any
case, the August 2, 1984 NPRM
extensively reviewed the need for
further regulation of lead, as well as
estimates of current lead usage. The
total gasoline demand during 1983 was
found to exceed the 1982 projections by
10.4 percent. Moreover, the total
demand for leaded gasoline failed to
decline as quickly as the Agency
expected. Although it may be true that
natural attrition could eventually
eliminate lead usage, it would take too
long, thus unnecessarily exacerbating
the health effects from exposure to
gasoline lead in the environment.

EPA reevaluated its estimate of total
lead usage for the period 1985-94 in Parl
III.A of the March 7, 1985 NFRM. As
stated there, even if the 0.10 gplg
standard and the 0.50 gplg interim
standard only reduce the amount of lead
in leaded gasoline without affecting
leaded gascline demand or eliminating
fuel switching, lead usage would be
reduced more than 80 percent from whal
if would be If the current standard was
not changed.

Further, the Agency agrees that
attrition could also eventually take care
of the fuel switching problem, as this
commenter suggests. However, any use
of leaded gasoline, whether by a
legitimate user or by a misfueler, poses
a serious threat to the health and
environment of the nation, Thus, the
Agency believes it is justified in the
actions taken.

(14) Comment: A small refiner
opposed banking in conjunction with &
0.50 gplg interim standard on July 1.
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1985, because this woula severely
penalize it even though it had made
good faith efforts to comply with a 0.10
gplg standard and could do so by
January 1, 1988. If such an interim
standard is adopted, there should be an
exemption for refiners who have made a
good faith effort to meet the strict final
standard. A large refiner also opposed
zdding a 0,50 gplg interim standard,
saving that industry would not be able
1o generate enough lead rights to make
banking effective unless a 1.10 gplg
standard is applicable throughout 1985,
This commenter stated that industry
would not be able to meet both dates.
Two other refiners and three petroleum
industry trade associations also
recommended a 1.10 gplg standard for
all of 1985 in conjunction with banking.
One large refiner predicted that with a
0.50 gplg standard in the second half of
1985, refiners could bank enough lead
rights to last through the first 6-9
months of 1886, not enough time to
construct new facilities and get permits
for them. Another refiner predicted that
once the 0.50 gplg standard goes into
effect, many refiners won't be able to
bank and some will start withdrawing
banked lead rights. Several trade
associations said banking in conjunction
with a 1.10 gplg standard in 1985 would
ease the transition to a 0.10 gplg
standard in 1986. One refiner supported
a (.80 gplg standard for the last half of
1985 in conjunction with banking, in
on:fr to generate additional needed lead
ngnis.

Response: Part ILA.2 of the March 7,
1885, NFRM states the rationale for the
Agency’s adoption of a 0.50 gplg
standard for the last half of 1985. In
addition, the accompanying “Responses
1o Comments" document contains
detailed responses to comments
opposing an interim 1985 standard.
Allowing the banking of lead usage
rights up 1o a 1.10 gplg standard during
the last half of 1985 would be completely
inconsistent with the adoption of a 0.50
aplg standard for that period. While the
Agency does not expect as many lead
usage rights to be banked under a 0.50
2plg standard as will be banked under a
1.10 gplg standard, it believes that the
lotal amount of lead rights banked in
1985 will be adequate to provide
significant flexibility and cost savings to
the industry through 1987. Because
Agency believes that the industry as a
whole is capable of meeting a 0.50 gplg
standard in July 1985 and that banking
will alleviate compliance problems of
individual refiners, an exemption
Process is not needed.

(15) Comment: A union representing
refinery workers opposed banking

because it “doesn’t meet the criteria that
this Administration supposedly
supports, and that is a reduction of
government programs, not the creation
of new ones.” This commenter said that
the Administration is supposed to be a
friend of the business community and to
oppose government programs that will
shut business down or hurt them
financially (citing a study estimating
that new phasedown regulations will
shut down % of U.S. refiners and
eliminate thousands of jobs).

Response: The banking mechanism is
not a new government program, but
rather an alternative means by which
refiners can comply with a regulatory
program first promulgated over a decade
ago. Refiners are free to choose whether
or not to use this mechanism, which
imposes only a few additional reporting
requirements on those who voluntarily
choose to use it. As many commenters
noted, the flexibility and cost savings
provided by this mechanism will benefit
the refining industry.

(16} Comment: Two refiners and an
environmental group supported the
banking proposal only in conjunction
with a phasedown schedule of 0.50 gplg
in July 1985 and 0.10 gplg in January
1988. Another refiner supported the
proposal only in conjunction with this
schedule or with a 0.10 gplg standard in
January 1986, The environmental group
stated that otherwise an unjustifiably
lax regulatory framework would be
created and “double-dipping” by
refiners would be allowed (i.e.,
additional time to meet a 0.10 gplg
standard and an extended opportunity
to bank lead rights). One refiner said
that banking is a short-term tool to
allow refiners more time to make
needed changes, and shouldn't be used
by companies to escape making needed
adjustments,

Response: On March 7, 1985, the
Agency promulgated a phasedown
schedule of 0.50 gplg starting on July 1,
1985, and 0.10 gplg starting on January 1,
1985, See 50 FR 9386.

(17) Comment: An antique car group
supported the banking proposal only if
the Agency requires retail gasoline
stations to post the lead and methanol
content of gasoline at the pump. This
group argued that the public should have
a right to know what it is buying,
especially since some engines need
more lead and methanol has adverse
effects on certain engine components.

Response: Requiring the posting of the
lead and methanol content of gasoline at
service station pumps is outside the
limited scope of this rulemaking. The
Agency responded to a similar comment
in the rulemaking action that culminated

in the March 7, 1885, NFRM, noting in
Part XIV of the accompanying
“Responses to Comments" document
that most state and local governments
have the authority to regulate the
labelling of gasoline and in many cases
have done (or will do) so. The Agency
believes at this time that action on those
levels of government is more
appropriate, if they believe there is a
need for such labelling.

(18) Comment: One large refiner
supported the proposal only if: (1) A 1.10
gplg standard applied throughout 1985;
(2) refiners in all states could bank up to
the same standard; (3) lead banks must
be "fully transferable between
refineries”; and (4) "drawdown of the
banks” be allowed at leas! through the
end of 1987.

Response: Issues related to the
standard applicable during 1985 are
discussed in the Response to Comment
{14), above. Issues related to whether
refiners in all states should be allowed
to bank to the same standard are
discussed in the Responses to
Comments (1) and (2), above. Under the
regulations promulgated today, there are
no restrictions on the transferability of
lead usage rights and such rights may be
used through the end of 1987.

(19) Comment: Seven refiners
supported extension of the period during
which banked lead rights could be
withdrawn and used beyond the
proposed end date of December 31, 1987,
Three supported a one-year extension of
this period, one a four-year extension,
and three did not propose a specific end
date. Two other refiners said EPA
should strongly consider suchan
extension, or that there would be some
meril to it {although its use would likely
be small). One refiner stated that this
would reduce imports of crude oil by 1.5
million barrels, due to the relative
efficiency of lead at different gplg levels.
The same commenter [and others) noted
that no more lead would be used, and
that there may be health benefits from
dropping the lower lead levels earlier.
Others argued that construction of
octane enhancement facilities would
take longer than January 1, 1988,
Another refiner noted that refiner
flexibility would be increased and a
longer period would be provided for
farm equipment phaseout/alteration.
Another refiner argued that such an
extension would be more efficient
alternative to maintaining large
inventories of high octane components
or using other costly octane enhancers
(e.g.. toluene, xylene, MTBE) in case of
shutdowns and emergencies.

Response: The Agency believes that
the period of time between now and the




13124

Federal Register / Vol.

50, No. 63 / Tuesday, April 2, 1985 / Rules and Regulations

end of 1987 will be adequate for the
construction of any new processing
equipment needed at a refinery to meet
the 0.10 gplg standard. While banking
should be helpful to refiners in the case
of shutdowns and emergencies, its
principal purpose is to provide flexibility
for those individual refiners that may
need additional time to construct new
equipment or take additional actions to
comply with the 0.10 gplg standard on a
regular basis. EPA notes that nine
commenters (including seven refiners)
supported the proposed end date of the
withdrawal period, agreeing that this
would provide enough time for planning
and construction of new refinery
equipment.

(20) Comment: An environmental
group argued that making the proposal
“retroactive” to January 1, 1985, is
arbitrary and irrational. It claimed that
the only impact of a “retroactive”
banking rule would be an increase in
allowable lead usage in the future by the
amoun! of lowered lead use hetween
January 1, 1985, and the date of final
rulemaking. Such a provision is entirely
inconsistent with the goal of reducing
lead use to protect public health.

Response: The Agency believes that it
is desirable to allow the banking of lead
usage rights during the first quarter of
1985 because of the limited period
before the 0.10 gplg standard becomes
effective. Obviously, allowing banking
during the first quarter of 1985 will
potentially allow the generation of a
greater number of lead usage rights than
if banking during this period were not
allowed, since banking is easiest under
& 1,10 gplg standard. This, in turn, will
further EPA’s purpose of allowing
additional flexibility to the industry in
meeling the recently-promulgated, more
stringent lead content standards. The
January 4, 1985, NPRM indicated the
Agency's intent to make the rule
applicable to this period, regardless of
when final action is taken. 50 FR 519.
The Agency is not persuaded by the
comment that this provision should be
changed, and does not believe this
provision, as an important part of the
banking mechanism, is inconsistent with
the goal of reducing lead use.

In addition, EPA notes that three
refiners specifically supported this
provision. One refiner noted that there is
no disadvantage to other refiners or the
environment, even if only a few
companies bank during this period. This
commenter also stated that it began to
reduce its lead usage in order to
generate lead usage rights when banking
was proposed, and that it would be
difficult to meet the 0.50 gplg and 0.10
gplg standards without such banking.

Another refiner supported this provision
because of the extremely limited time
available for banking, and because it
believes that it would be a greater
injustice not to finalize this portion of
the proposal because many refiners
have already committed resources to
generate lead usage rights.

In any case, this rule is not
“retroactive” in the legal sense since it
imposes no burdens and creates no new
obligations as a result of any person’s
past conduct.

(21) Comment: One refiner opposed
the proposed provision that would not
allow the baniing of lead rights below
0.10 gplg. Instead, this commenter
suggested that “leaded gasoline” be
defined as having no less than 0.10 gplg.
In addition, the Agency should allow the
banking and sale of lead rights (to zero)
by refiners who switch from making
leaded to all unleaded gasoline (and
such banking should be permitted
beyond the end of 1985).

Response: The Agency believes that
this provision is necessary to discourage
the production of leaded gasoline
containing less than 0.10 gplg, in order to
assure that engines originally designed
to run on leaded gasoline receive
approximately this amount of lead in
each gallon of such gasoline (an amount
that was selected to minimize the risk of
engine damage). This is the same
rationale as that for eliminating the
inter-refinery averaging mechanism
when the 0.10 gplg standard goes into
effect. While the commenter's
recommendation would also likely have
this effect, it would necessitate
promulgation of a complex set of
regulations to allocate lead usage rights
to refiners claiming to go out of the
leaded gasoline business, and is
therefore less enforceable and desirable
than the promulgated provision.

The Agency also notes that eight
refiners supported the proposed
provision. One refiner opposed the
suggestion to allow credit below 0.10
gplg to encourage unleaded production,
saying the regulation should be simple,
straightforward, and avoid opportunities
for inequities. The Agency agrees that
such a regulation is desirable and that
the commenter's proposed alternative is
more likely to result in inequities than
the provision adopted by the Agency.

(22) Comment: A small refiner and a
union noted that the proposal has no
variance procedures. Even with banking,
they said, a refiner would have to be
located outside California and be able to
meel a 0.30 gplg standard starting on
January 1, 1885 (which very few refiners
can do) in order to be able to have a
new facility on stream by July 1988,

Response: The Agency believes that
an adequate amount of lead usage righty
will be available to alleviate or
eliminate any problems that individua|
refiners might have in meeting the 0.10
gplg standard. A refiner need not rely on
lead usage rights banked at its own
refinery{ies), but can also purchase such
rights from other refiners. In any case,
EPA believes that all refiners can have
processing equipment on stream by
January 1988, as discussed more fully in
the Response to Comment (19), above
The Agency has considered the issue of
variance procedures in conjunction with
the overall gasaline lead regulatory
program, and its rationale for not
adopting such procedures is discussed
fully in Part 1.C of the "Responses to
Comments" document that accompanied
the March 7, 1985, NFRM.

(23) Comment: Three refiners
recommended changes to reperting
requirements. One refiner believed thal
the requirement for submittal of
supporting documentation evidencing an
agreement to transfer lead rights would
be overly burdensome. Two refiners
believed reporting of the quarter in
which withdrawn lead rights were
banked would be unnecessary. Instead.
one said total accumulated lead rights
should be reported each quarter, as well
as amounts withdrawn when used or
transferred.

Response: Supporting documentation
is necessary to insure that reported
transactions between different refiners
have in fact taken place. Elimination of
this requirement would significantly
weaken EPA’s ability to monitor
compliance with the regulations.
However, EPA has dropped the
reporting requirement concerning the
quarter in which withdrawn lead vsuge
rights were banked, as well as that
requiring reporting on the refinery at
which such rights were banked. As
explained fully in Part 1II of this notice
the final reporting requirements now call
for submittal of information concerning
transactions during a reporting period.
as well as the opening and closing lead
usage rights “bank account’ balances.

(24) Comment: One industry
consultant suggested several
modifications to the regulations. This
commenter generally supported the
proposal, but believed that it would no!
sufficiently address the needs of smallef
refiners since large refiners would be
likely to retain lead rights. As a solution
EPA should extend the period for
banking of lead rights through 1987 and
impose penalties on refiners who retain
banked lead rights for long periods of
time. This commenter also submitted
comments to the effect that there is no
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analytical basis for a 0.10 gplg standard
{from the standpoint of engine valve
protection) and that instead the Agency
should: (1) Adopt an interim standard of
0.50 gplg: (2) adopt a sunset provision
whereby EPA must reevaluate and
repropose a standard after 50% of
banked lead rights have been used; and
(4) in order to reduce crude oil imports,
encourage automakers to warrant cars
for increased use of alcohol via CAFE
credits,

Response: The Agency will respond to
these comments in the order raised:

A. As discussed earlier, the Agency
expects that banked lead usage rights
will be freely transferred, in the same
manner that now occurs under the inter-
refinery averaging mechanism.

B. Allowing banking of lead usage
rights to continue beyond December 31,
1985, would encourage refiners to
produce leaded gasoline with less than
0.10 gplg, which may increase the risk of
valve damage for some engines designed
for leaded gasoline. This is the same
reason that inter-refinery averaging will
not be permitted after December 31,
1985, and that banking of lead usage
rights below 0.10 gplg is not being
allowed.

C. The banking mechanism is a
voluntary mechanism, and there is no
requirement that lead rights be banked.
As such, imposing penalties on refiners
for not using or trading their lead rights
is unreasonable and would limit the
flexibility that this mechanism is
intended to provide. *

D. The basis for EPA’s conclusion that
a 0.10 gplg standard is adequate to
protect engine valves is discussed in
detail in the final RIA and the
"Responses to Comments" document
that accompanied the March 7, 1985
NFRM. While an interim 0.50 gplg
standard has been established, this is
only for a short period prior to the date
that a 0.10 gplg standard takes effect.

E. With regard to the "sunset”
provision suggested in this comment,
there is no need for such a provision
since the Agency has adopted the 0.10
nlg standard on a permanent basis
starling on January 1, 1986. Such a
provision would only make sense if the
Agency had doubts about the feasibility
of such a standard and had promulgated
I only on a temporary or interim basis.
The commenter submitted no rationale
for why the use of 50% of banked lead
usage rights should trigger a
reevaluation of the standard. In
addition, the Agency notes that one
refiner specifically opposed this

sunsel” provision on the basis that it
would only prolong uncertainties
associated with lead phasedown,
thereby causing “unnecessary

difficulties and misallocation of
resources in making investments or
other plans . . . . The Agency agrees
with this refiner.

F. The additional crude oil imports
that the Agency predicts will result from
the March 7, 1985, NFRM are relatively
small. Its does not appear reasonable to
amend CAFE or warranty rules solely in
an attempt to reduce such imports. In
any case, this recommendation is
outside the limited scope of this
rulemaking.

{25) Comment: One refiner
recommended that “all unused lead
usage rights be banked until the 0.1 gplg
standard is in place.”

Response: The Agency believes it
more appropriate to also allow the use
of banked lead usage rights under a 0.50
gplg or even a 1.10 gplg standard, and
thus the final regulations allow
withdrawal and use of lead usage rights
in the second, third, or fourth quarters of
1985. Although it is likely that most
banked lead usage rights will be used in
1986 and 1987, allowing their use in 1885
will provide greater flexibility to those
that may need it earlier.

(26) Comment: One small refiner said
that since banking would in effect
eliminate the current mechanism of
transferring lead rights and would
therefore directly impact small refiners
(see Comment {5)), a regulatory
flexibility analysis [RFA) must be
prepared. Another small refiner said
that EPA must carefully analyze the
economic impact of the pro ion
small refiners before taking final action.

Response: The Response to Comment
(5), above, discusses the Agency's
analysis of the impact of the banking
mechanism on small refiners. In
summary, while banking may have some
indirect, short-term, adverse impacts on
such refiners, the Agency believes that
the benefits of this mechanism during
the 1885-1987 period for small refiners
will far outweigh any such adverse
impacts. In addition, the Agency notes
that comments about adverse impacts
on small refiners were submitted by
only a few of the 48 organizations and
individuals that submitted timely
comments on the proposed rule. On this
basis, the Agency does not believe that
a substantial number of small refiners
will be adversely affected by the
banking rule even in the near-term.
Therefore, the Agency has concluded
that the banking rule will not have a
significant adverse impact on a
substantial number of small entities and
an RFA is not required.

(27) Comment: An environmental
group said that the proposal would not
prevent a refiner from selling unleaded
gasoline as low-lead leaded gasoline in

order to generate lead rights. The only
apparent way to prevent this would be
to specify a minimum lead content of
leaded gasoline, which it believes would
be environmentally undesirable. A
refiner argued that abuse is possible in
the opposite direction, namely that
gasoline with a lead content of 0.10 gplg
could be imported (and earn 1,0 gram of
lead rights), blended with unleaded
gasoline to lower its lead content to
below .05 gplg and then sold as
unleaded gasoline (thus increasing total
lead usage).

Response: EPA sees no reason to
believe that refiners would sell unieaded
gasoline as leaded to obtain lead rights,
because at any given octane level it is
less expensive to make leaded than
unleaded gasoline. In any event, such
action by a refiner would actually lower
total lead use, as such mislabeled
gasoline would displace sales of leaded
gasoline.

EPA is aware of the potential for the
second type of problem (i.e., that leaded
gasoline might be blended with
unleaded to reach a concentration
below 0.05 gplg, and then sold as
unleaded). Current regulations, however,
specify that gasoline to which any lead
has been added intentionally is
classified as leaded, regardless of the
concentration, so such a sale would be
illegal. Moreover, the potential for such
abuse also exists with the current inter-
refinery averaging mechanism. but none
appears 1o occur.

(28) Comment: A refiner warned that
EPA must exercise caution in the
wording of the final regulation to
prohibit “possible pyramiding of lead
rights,” by which a “daisy chain
blending scheme" could earn lead rights
for each participant in the chain on the
basis of the same blending components.

Response: The commenter is
apparently referring to the possibility of
double accounting. Under such a
scheme, one blender might claim lead
usage rights based on leaded gasoline
produced, while another blender adds a
small amount of lead or alcohol to this
gasoline and again claims credit for the
same volume. This is strictly prohibited.
Lead usage rights earned by the second
party may only be based on the volume
of leaded gasoline that party actually
produces and he may not count the
original volume. EPA will continue to
vigorously enforce against any double
accounting or similar scheme designed
to circumvent the regulations,

(29) Comment: An industry trade
group believed that the first banking
period should be longer than a calendar
quarter, stating that a half-year would
be more appropriate.
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Response: Because the banking rule is
being made effective for the first
quarter, EPA sees no advantage in
iengthening the initial averaging period
for banking: any reductions made during
the first quarter will be bankable. In
addition, a change in the initial banking
period would necessitate a similar
change In the initial compliance period
in 1985. With banking, the definition of
the compliance period becomes less
important, except for purposes of
enforcement and administration. On
both of those grounds, EPA believes that
maintenance of the current definition of
compliance periods is desirable.

{30) Comment: One refiner states that
refiners, blenders and importers should
all have the same rule, and that there
should be no “created” lead banks or
“special accounts” outside the rules.
These would lead to disruptive market
distortions.

Response: The regulation promulgated
today provides the same rules governing
banking by refineries, blenders and
importers. There are no provisions that
allow created lead banks or special
accounts outside the rules.

(31) Comment: One refiner said that
importers should not be allowed to use
quarterly averaging, but should be
required to meet the regulatory standard
on a cargo-by-cargo basis. Another
refiner said there is a need for a method
of certifying the lead content of
imported and blended gasoline
equivalent to that used for refining
gasoline.

Response: Prior to the lead
phasedown rule promulgated on
October 29, 1982, the lead content of
gasoline imported into the United States
was unregulated. The August 27, 1982,
proposal for that rulemaking recognized
the need for regulating imported leaded
gasoline and discussed various schemes
for bringing such imported gasoline
within the scope of the regulations. One
scheme considered was holding
importers to a cargo-by-cargo standard.

At that time the Agency rE:z)cided that
a cargo-by-cargo standard would be
unreasonably burdensome since it
would be very costly to require U.S,
Customs Service and EPA personnel to
certify every shipment of imported
gasoline, it would be relatively
ineffective to involve more than one
federal agency in enforcement, and it
would be an unequal burden on
importers vis-a-vis domestic refiners.
None of these elements have changed
substantially since the October 29, 1982,
rulemaking, and the Agency intends to
maintain the quarter compliance period
for importers.

As to the comment regarding a
method of certifying lead content, such a

method is currently in effect. Since
domestic refiners must buy lead
additives from domestic lead
manufacturers EPA requires these
manufacturers to report quarterly sales,
which can be cross-checked with
refinery reports. Such a system is
impossible to implement with imported
leaded gasoline, since the Agency
cannot require lead reports from lead
additive manufacturers or refiners in
foreign countries. For the purpose of
verifying the lead content of imported
leaded gasoline, therefore, EPA requires
each shipment of imported leaded
gasoline sold in the U.S. to be tested by
the atomic absorption spectrometry test.
See 40 CFR 80.20(c){2)(i). This test must
be performed on a representative
sample of the shipment.

Thus, although the method of
verification of lead content differs
between refiners and importers,
equivalent tests do exist. EPA enforces
lead phasedown regulations vigorously
for both refiners and importers.

(32) Comment; One refiner believed
that inter-refinery averaging should be
retained after December 31, 1985, and
“include actual lead used, banked lead
and exchanged amounts of lead.”
Another argued that elimination of inter-
refinery averaging would have the
opposite effect of that intended
concerning valve-seat recession by
encouraging the production of low-lead
leaded gasoline. There is currently no
incentive to produce below 0.05 gplg
because of consumer protection laws
and the low value of lead rights (%—1
cent per gram). With banking, a refiner
can do so and save lead rights for future
use when their value is likely to be
greater. EPA should address the
gmblem of valve-seal recession directly

y requiring that leaded gasoline
contain & minimum of 0.05 gplg and a
maximum of 1.10 gplg, along with the
continuation of inter-refinery averaging.
A third refiner also supported inter-
refinery averaging, as well as the
quarterly averaging period, in
conjunction with banking.

Response: The rationale for
elimination of the inter-refinery
averaging mechanism after 1985 is
discussed in the Response to Comment
(5). above. The Agency's rationale for
not promulgating a maximum lead
content standard is discussed in the
Response to Comment (10), above. The
Agency does not believe that a minimum
lead content standard is necessary
because there will not be a significant
economic incentive to produce leaded
gasoline that contains less lead than
allowed by the regulations, particularly
since no banked lead rights can be
earned for reductions in lead content

below 0.10 gplg. The Agency is retaining
the quarterly averaging period. See also
the Response to Comment (21), above.

(33) Comment: An industry trade
association stated that the banking
period may be inadequate to prevent
octane shortages and supply
disruptions. This commenter also noted
that banking does not shorten the lead
time for plant construction and
permitting, and that it should be
implemented as soon as possible to
reduce the uncertainties of phasedown.

Response: The Agency has analyzed
the issue of whether octane shortages
and supply disruptions are likely to
occur in conjunction with the
promulgation of the 0.50 and 0.10 gplg
standards and has concluded that, even
without banking, the likelihood of such
events occuring is extremely remote.
Banking should alleviate any such
problems for the industry as a whole
under even the most pessimistic
conditions. This issue is discussed in
detail in Part ILA.1 of the March 7, 1985,
final rule, in Chapter Il of the final RIA
that accompanies that final rule, and in
Part LA of the “Responses to
Comments” document that accompanies
that rule. The Agency realizes that
banking does not reduce the lead time
for plant construction and permitting.
However, it does provide additional
flexibility for refiners that need to take
such steps to meet the 0.10 gplg
standard. Banking is being made
effective starting in the first quarter of
1985, as proposed.

(34) Comment: An environmental
group that opposed banking said that, if
adopted, it should be coupled with a ban
on all lead use not later than January 1,
1988.

Response: On March 7, 1985, the
Agency published a supplemental notice
of proposed rulemaking requesting
comments on such a ban as early as
January 1, 1988, This notice requests
comments on new health studies
suggesting substantial additional health
benefits of a total ban, as well as on
information suggesting that engines ma)
not need lead to prevent valve damage.

(35) Comment: A small refiner that
opposed the proposal argued that
banking would increase the competition
for lead rights, since even those
producing gasoline with a lower lead
content than allowed would want to
purchase more rights for future use.

Response: Such an increase in
competition is possible. However, the
Agency does not believe that banking
should be discarded for this reason.
Even with such competition, the cost ol
lead rights should be lower than the cos!
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of complying with the standards through
other means.

(38) Comment: Several commenters
argued that banked lead rights should
be freely transferrable between refiners.

Response: The final regulations place
no restrictions on the transfer of lead
rights, once lawfully banked, among
refiners and importers. Transfers of lead
rights may occur between any willing
buyer and seller. Those using this
mechanism must, of course, comply with
all reporting requirements, as well as
with applicable lead content standards.

(37) Comment: An antique car group
stated its opposition to any lead content
standard below 0.50 gplg. saying thatif a
lower standard is adopted it is critically
important that there be a provision in
such a ruling (including any ruling on
banking) allowing the manufacture of a
lead additive.

Response; The Agency's response to
comments oppesing a standard below
0.50 glpg is contained in Part I of the
“Responses to Comments' document
that accompanied the March 7, 1985,
final rule. In addition, Part IILF of that
final rulemaking notice stated that
leaded gasoline sold as a consumer
additive would not require a prior
waiver from EPA under section 211({)(4)
of the Clean Air Act and that such an
additive could be used by consumers to
provide engine valve lubrication.

(38) Comment: A refiner that opposed
the proposal also opposed the concept
of a national gasoline lead content
standard (arguing that lead is a regional
problem), This commenter also opposed
a schedule of 0.5. gplg in July 1985 and
0,10 gplg in January 1986, saying that
EPA must stick to one timetable,
Although it called lead banking “hollow
at best,” this commenter agreed that
lead rights “are best structured
maximizing transferability" but are not
a solution to the dilemma of constantly
changing final regulations.

Response: In the August 2, 1984
NPRM, EPA discussed the basis for its
conclusion that there is a continuing
national health problem associated with
exposure to environmental lead. 49 FR
31032. Further, the reasons for a 0.10
gplg standard effective January 1, 1986,
and an interim standard of 0.50 gplg
effective July 1, 1985, are discussed in
the March 7, 1985, NPRM. 50 FR 9386.
The regulations provide that banked
lead rights can be freely transferred,
thereby facilitating the transition to
more stringent standards. While EPA
recognizes that regulatory changes may
treate planning problems for refiners, its
stznptory mandate to protect the
environment and the public health must
take precedence.

V. Additional Information
A. Executive Order 12291

Executive Order (E.O.) 12291 requires
the preparation of a regulatory impact
analysis (RIA) for major rules, defined
by the Order as those likely to result in:

(1) An annual adverse effect on the
economy of $100 million or more;

[2) A major increase in cosis or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

EPA has determined that this final
regulation does not mee! the definition
of a major rule under E.O. 12291. The
final rule is expected to have a
beneficial effect on the economy, refiner
cosls, consumer prices, and competition.
Therefore an RIA is not required.
However, the impact of the banking
mechanism was analyzed by the Agency
in the final RIA that was prepared in
conjunction with the final regulations
adopted on March 7, 1985 (see Chapter
ILE).

This notice of final rulemaking has
been submitted to the Office of
Management and Budget (OMB) for
review under E.O. 12291, Any written
comments from OMB and any EPA
responses to such comments are
available for public inspection at the
Central Docket Section, at the address
listed above.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires that Federal
agencies examine the impacts of their
regulations on small entities. Under 5
U.S.C. 604(a), when an agency
promulgates a final rule, after being
required to publish a general notice of
proposed rulemaking, it mus!t prepare a
final regulatory flexibility analysis
(RFA). Such an analysis is not required
if the head of an agency certifies that a
rule will not have a significant economic
impact on a substantial number of small
entities, pursuant to 5 U.S.C. 605(b). For
the reasons discussed in the Response
to Comment (26) in Part IV of this notice,
I certify that this rule will not have a
significant adverse impact on a
substantial number of small entities. On
the basis of this certification, a final
RFA has not been prepared.

C. National Academy of Sciences
Recommendations

Section 307(d)(3) of the Clean Air Act,
42 U.S.C. 7607(d)(3), requires that
rulemaking proceedings under section
211 of the Act, 42 U.S.C, 7545, take into
account any pertinent findings,
comments, and recommendations by the
National Academy of Sciences. The
Academy has made no such pertinent
findings, comments and
recommendations concerning “banking"
of lead rights.

D. Paperwork Reduction Act

The information collection
requirements contained in the
regulations promulgated by the Agency
on March 7, 1985, were cleared by OMB
under control number 2060-0066 on
October 18, 1884, pursuant to the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq. The changes to the
information requirements finalized in
this notice will increase slightly the
reporting requirements, but they will
apply only to refiners and importers
who voluntarily choose to use the
banking mechanism. These charges
were submitted to OMB for review
under the Paperwork Reduction Act, and
were cleared by that office under the
same control number on January 186,
1985.

E. Judicial Review

The final actions described in this
notice are made under the authority of
sections 211 and 301 of the Clean Air
Act and are nationally applicable.
Under section 307(b}(1) of the Clean Air
Act, judicial review may be sought only
in the United States Court of Appeals
for the District of Columbia Circuit.
Petitions for judicial review must be
filed on or before June 3, 1985. Judicial
review may not be obtained in
subsequent enforcement proceedings.

F. Effective Date

EPA finds that there is "“good cause"
to make this rule effective immediately
in order to avoid confusion as to the
status of banking for the first quarter of
1985. Also, it would serve no purpose o
postpone the technical effective date of
this rule since the rule itself provides
that refiners and importers may bank
lead usage rights for reductions in lead
usage during the January 1 to March 31,
1985 period.

List of Subjects in 40 CFR Part 80

Fuel additives, Gasoline, Molor
vehicle pollution, Penalties, Reporting
and recordkeeping requirements.

(Secs. 211 and 301(a) of the Clean Air Act, as
amended (42 U.S.C. 7545 and 7601(a))
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Dated: March 25, 1985,
Lee M. Thomas,
Administrator.

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

For the reasons set forth in the
preamble, § 80.20 of Title 40 of the Code
of Federal Regulitions is amended by
adding a new paragraph (e) to read as
follows:

£80.20 Controls applicable to gasoline
refiners and importers,

(€) Banking and withdrawal of lead
usage rights.—{1) Banking of lead usage
rights. (i) During any calendasr quarter
beginning on or afler junuary 1, 1985,
and ending prior o January 1, 1988, a
refiner may bank lead usage rights in an
amount equal to the amount of lead
nsage allowed al a refinery in the
calendar quarter minus the amount of
lead actually or constructively used in
the same calendar quarter at the
refinery, as determined under
paragraphs (e)(1) {ii) and {it) of this
section.

{ii) The amount of lead usage rights
that may be banked by a refinerat a
refinery pursuant (o paragraph (e){1}{1)
of this'section shall be equa! 1o the
number of grams of lead delermined by:

(A) Multiplying the number of gallons
of leaded gasoline reported by the
refinery for the calendar quarter
pursuant to paragraph (a}{2)}{v) or
(c)(2){v) of this section by the Federal
lead content standard applicable to the
refinery during the calender quarter (as
set forth in paragraph (a)(1)(i), (a)(1)(ii),
[ej{1){i}. or {e){1){ii) of this section) or
any applicable state lead content
standard prescribed pursuant to section
211(¢) (4) (B) or (C) of the Clean Air Act,
whichever allows less lead usage; and

(B) Subtracting from the result in
paragraph (e)(1)(ii){A) the total grams of
lead reported pursuant to paragraph
(a}(3)(vii) or {c)(2)(iv) of this section.

(ii1) When compliance with the
requirements fo paragraph [a){1)(i),
(a){1)i3), [e)1)M) or [e)(1)fii) is
demonstrated pursvant to the inter-
refinery averaging provisions of
paragraph (d) of this section, the total
grams of lead reported pursuant to
paragraph (d)(2)(iii) of this section shall
be used instead of the total grams of
lzad reported pursuant to paragraph
{a)(3){vii) or (c)(2)(iv) of this section. for
purposes of paragraph (ej{1)(ii)(B} of this
section.

(iv) the total grams of lead nsed for
purposes of paragraph {e){1){ii)(B) of this
Section may not be less than the amount
calculated by multiplying the number of
gnllons of leaded gasoline reported by
the refinery for the calendar quarter

pursuant to paragraph (a){3j{v}) or
(e)(2)(v] of this section by 0.10 gram of
lead of such gasoline,

(v) A refiner who banks lead usage
rights pursuant 1o this sub-section shall
submil to the Administrator, as an
additional part of the report required by
paragraph {a){3) or {c){3) of this section,
the information described in paragraph
(e)(1)(it) and (e)(1)(iii) of this section.

(2) Withdrowal of lead usage Rights,
(i) During any calendar quarter
beginning on or after April 1, 1965, and
ending prior (o January 1, 1988, a refiner
may withdraw lead usage rights banked
pursuant to paragraph (e}){1) of this
section. Such rights may be used by the
refiner to demonstrate compliance with
the requirements of paragraph fa)(1){ii)
or (¢){1){1i}, or may be transferred by the
refiner for such use by anolher refiner. A
lead usage right shall be considered to
be withdrawn when it is so used or
transferred by the banking refinery.

(if) Compliance with the requirements
of paragraph fa){1}{it) or (c)(1){ii)
through the use of lead usage rights shall
be determined by:

[A) Subtracting the lead usagc rights
used by the reporting refinery from the
total grams of lead reported pursuant to
paragraph (a){3)(vii) or [c){2){iv) of this
section (or, if compliance is also
demonstrated pursuani to the inter-
refinery averaging provisions of
paragraph (d) of this section, subtracting
the lead usage rights used by the
reporting refinery from the total grams
of lead reported pursuant to paragraph
(d)(2}(iii) of this section); and

(B) Dividing the result in paragraph
(e){2)(ii)(A) by the number of gallons of
leaded gasoline reported pursuant to
paragraph (a)(3)(v) or (c}{2){v) of this
section,

(iii) A refiner who deposits,
withdraws, transfers, or uses lead usage
rights during a calendar quarter shall
submit to the Administrator, as an
additional part of the report required by
paragraph {a){3) or (¢)(3] of this section,
the following informalion;

{A) The amount of lead usage rights
withdrawn from the reporting refinery’s
account and used to demonstrate
compliance with the requirements of
paragraph (a)(1)(ii) or (c)(1)(ii) for the
calendar quarter;

{B) The amount of lead usage rights
withdrawn from the reporting refinery’s
account and transferred to the account
of another refinery during the calendar
quarter;

(€) The amount of lead usage rights
transferred from the sccount of another
refinery to that of the reporting refinery
and used to demonstrate compliance
with the requirements of paragraph
(a){1}(ii) or (c}{1){ii) for the calendar

quarter;

{D} The amount of lead usage rights
transferred from the account of anathe:
refinery in the calendar quarter and
deposited in the account of the reporting
refinery during the calendar quarter;

(E] The banked average lead conlen)
of leaded gasoline produced in the
calendar quarter, as determined
pursuant to paragraph {e)(2){ii) of this
section:

(F) If the other refinery to or from
which the iead usage rights reported in
paragraph (e)(2){ii1)(B). (e)(2){in}{C) or
(e)(2){iii}{ D) were transferred is owned
or controlled by another refiner,
supporting documentation adequate to
show the agreement by such refiner 1o
the transfer of the lead vsage rights.

. (3) Other requirements. (i) For
purposes of paragraph (e) of this section,
the total amount of imported leaded
gasoline sold during a calendar quarter
by each importer shall be treated as the
output of a single refinery, and each
importer shall be treated as a refiner.

(ii) The banked average lead content
of leaded gasoline produced at a
refinery during a calendar quarter, as
determined pursuant to paragraph
(e)(2}{ii) of this section, may not exceed
any state gasoline lead content standard
prescribed pursuant to section 211(c)(4)
(B) or (C) of the Clean Air Act.

(iii) An agreement between two (or
more) refiners 1o transfer lead usage
rights may be made no later than the
final day of the calendar quarter in
which the lead usage rights are used

(iv) Any refiner who has lead usage
rights on deposit in a lead usage rights
bank account at the end of a calendar
quarter or who makes deposits to or
withdrawals from a lead usage rights
banking account under the provisions of
paragraph (e} of this section during a
calendar quarter shall submit to the
Adminisirator, as an additional part of
the report required by paragraph (a)(3)
or {c)(3) of this section, the following
information:

(A) The number of grams of lead
ussage rights in the refinery's lead usage
rights bank account at the beginning of
the calendsr quarter for which the
report is submitted;

(B} The number of grams of lead usage
rights in the refinery’s lead usage rights
bank account at the close of the
calendur quarter which the report is
submitted (affer all deposits and
withdrawals in such account during the
calendir yuarter have been taken into
account),

[FR Doc. 85-7669 Filed 4-1-85; 845 am)
BILLING CODE 6560-50-M
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ENVIRONMENTAL PROTECTION CFR Part 50 (49 FR 10408) should be gent * Air Managemen! Branch, EPA,
AGENCY Lo the same address, Attention: Dockel Region 1V, 345 Courtland Streel, NE,

40 CFR Parts 50, 51, 52, 53, 58, and 81
[FRL-2600-5]

Regulations for Implementing Revised
Particulate Matter Standards

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Proposed rule.

SUMMARY: EPA proposes to revise its
regulations governing State
implementation plan (SIP) programs
under the Clean Air Act to account for
revisions to the national ambient air
quality standards (NAAQS) for
particulate matter that EPA proposed in
the Federal Register on March 20, 1984
{49 FR 10408). In particular, EPA
proposes: (1) Amendments to significant
harm and air pollution episode levels
associated with particulate matter, (2)
new definitions related to particulate
matter, and (3) amendments to the
various requirements for the
preconstruction review of new
stationary sources and modifications in
nonattainment new source review (NSR)
regulations and in prevention of
significant deterioration (PSD)
regulations.

This notice also sets forth EPA's
proposed policy on the course of action
States are to follow in revising their
State implementation plans to account
for the revised standards. EPA is
particularly interested in receiving
public comment on this policy.

Finally, this notice announces the
closing date for public comment on
EPA's proposed revisions to the national
ambient air quality standards for
particulate matter in 40 CFR part 50 (49
FR 10408), for EPA's proposed retention
of total suspended particulates (TSP) as
the definition of particulate matter for
PSD purposes (49 FR 10421), for EPA's
proposed regulations concerning
ambient air quality surveillance in 40
CFR Part 58 (49 FR 10435), and for EPA's
proposed regulations regarding ambient
air monitoring reference and equivalent
methoeds in 40 CFR Part 53 (49 FR 10454).
DATES: All comments, including those
pertaining to Parts 50, 53 and 58, must be
submitted on or before June 3, 1985.
ADDRESSES: Comments on the
regulations, policy and guidance
proposed in today's action should be
submitted (in triplicate if possible) to:
Central Docket Section (LE-131), EPA,
Attention: Docket Number A-82-38, 401
M Street, SW., Washington, D.C. 20460,
Comments on the proposed revisions o
the particulate matter standards in 40

Number A-82-37. Comments on the
proposed revisions to the ambient air
monitoring reference and equivalent
methods in 40 CFR Part 53 (48 FR 10454)
should be sent to the same address,
Attention: Docket Number A-82-43.
Comments on the proposed revisions lo
EPA's regulations on ambient air quality
surveillance for particulate matter in 40
CFR Part 58 (49 FR 10435) should be sent
to the same address, Altention: Docket
A-83-13. Comments on the proposed
retention of TSP for PSD purposes {49
FR 10421) should be sent to the same
address, Attention: Docket No. A-83-48,
The Central Docket Section is Jocated in
the Wesl Tower Lobby, Gallery 1, 401 M
Street, SW., Washington, DC. The
docket may be inspected between 8:00
a.m. and 4:00 p.m. on weekdays, and &
reasonable fee may be charged for
copying.

If anyone contacts EPA requesting to
speak at a public hearing on the
regulations, policy and guidance
proposed in today's action, it will be
held at EPA’s Office al 401 M Street,
SW., Washington, D.C. Persons wishing
to present oral testimony should notify
Joseph Sableski, Standards
Implementation Branch (MD-15),
Environmental Protection Agency,
Research Triangle Park, NC 27711 within
two weeks of publication of this
document in the Federal Register,

Availability of Related Information

EPA has prepared and hereby solicits
comments on the following two draft
documents relating o the proposals in
this notice:

* PMs SIP Development Guideline.

* Procedures for Estimating
Probability of Nonattainment of a PMio
NAAQS Using Total Suspended
Particulate or Inhalable Particulote
Dato,

In addition, EPA has made draft
revisions to Ambient Monitoring
Guidelines for Prevention of Significant
Deterioration (PSD). These draft
revisions are also available for public
commaent.

These documents are available for
inspection and copying at:

* The Central Docket Section.

* State Air Programs Branch, EPA,
Region [, JFK Federal Building, Boston,
MA 02203,

* Air Programs Branch, EPA, Region
Il, 26 Federal Plaza, New York, NY
10278.

* Air Management Branch, EPA,
Region 1II, Curtis Building, 6th and
Walnut Streets, Philadeiphia, PA 19106.

Allanta, GA, 30365.

* Air Programs Branch, EPA, Region
V. 230 S. Dearbarn Street, Chicago, 11,
80604,

* Air Programs Branch, EPA, Region
VI, First International Building, 1201 Ela
Street, Dallas, TX 75270.

* Air, Noise and Radiation Branch
EPA. Region VII, 324 East 11th Street,
Kansas City, MO 84106.

* Air Programs Branch, EPA, Region
VIII, 1800 Lincoln Street, Denver, CO
80295,

* Air Programs Branch, EPA, Region
IX, 215 Fremont Street, San Francisco,
CA 84105.

* Air Programs Branch, EPA, Region
X, 1200 6th Avenue, Seattle, WA 95101
A limited number of copies can be
obtained from the EPA Library (MD-33

Research Triangle Park, NC 27711,
telephone (919) 541-2777 (FTS 629-2777)
In addition, EPA is making copies
available to State and local agencies.

FOR FURTHER INFORMATION CONTACT:
Roger Powell ar Joseph Sableski
regarding the SIP program, or Michael
Trutna regarding PSD/NSR questions,
Standards Implementation Branch (MD-
15), Envircnmental Protection Agency,
Research Triangle Park, NC 27711. John
H. Haines regarding the proposed
particulate matter standards and
proposed air quality surveillance
regulations, Ambient Standards Branch
(MD-12) Environmental Proteclion
Agency. Research Triangle Park, NC
27711, Phones: [Mr. Powell or Mr.
Sableski: (919) 541-5697 or (FTS) 629-
5697}; [Mr. Trutna: (919) 541-5591 or
(FTS) 629-5591]; [Mr. Hajnes, (919) 541-
5531 or [FTS) 628-5531]).

SUPPLEMENTARY INFORMATION:
L. Background
A. NAAQS Review

On April 30, 1971, EPA promulgated
primary and secondary NAAQS for
perticulate matter under sections 108
and 100 of the Clean Air Act (36 FR
8188). The reference method for
measuring attainment of these standards
is the “high-volume" sampler {40 CFR
Part 50, Appendix B) which effectively
collects particulate matter up to a
nominal size of 25 to 45 micrometers
{(um) {80 called “total suspended
particulate,” or “TSP"). Thus, TSP is the
current indicator for the particulate
maltter standards, The existing primary
standards for particulate matter
[measured as TSP) are 260 ug/w’,
nveraged over a period of 24 hours and
not lo be exceeded more than once per
yesar, and 75 pg/m* annual geometri
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mean, The secondary standard
(measured as TSP) is 150 ug/m?,
averaged over a period of 24 hours, and
not to be exceeded more than once per
\l’nf The scientific and technical bases
{or these stendards are conlained in the
original criteria document, Air Quality
Criteria for Particulate Matter DHEW,
1969)

On August 7, 1977, Congress added to
the Acl @ new section 109{d) [42 U.S.C.
section 7408(d)] directing the
Administrator to periodically review the
NAAQS and the criteria upon which
they are based and revise both as
appropriate. Accordingly, EPA has
reviewed and revised the criteria upon
which the existing primary and
scondary particulate matter standards
are based. As a result of its review and
revision of the health and welfare
criteria, EPA proposed on March 20,

1984 (48 FR 10408), the following
revisions to the particulate matter
standards:

(1) That TSP as an indicator for
particulate matter be replaced for both
of the primary standards by a new
indicator that includes only those
particles with an aerodynamic diameter
smaller than or equal to & nominal 10
micrometers [PMH.):

(2] That the level of the 24-hour
primary standard be changed to a value
to be selected from & range of 150 to 250
pa/m?, and that the current
deterministic form of the standard be
replaced with a statistical form that
permits one expected exceedance of the
standard level per vear;

(3) That the I and form of the
ennual primary stendard be changed to
a value to be selected from a range of 50
10 65 ug/m®, expressed as an expected
innual arithmetic mean; and

(4) That the current 24-hour secondary
TSP standard be replaced by an annual
TSP standard selecled from a range of
70 to 90 pug/m?, expected annual
rithmetic mean.

Because no scientific consensus exists
on specific levels of the standards, and
the .analytical and policy basis for
making these decisions under the statute
are limited and difficult to implement,
the Administrator did not propose
specific standard levels within the

above ranges, Rather, he solicited
additional comment and information
from the public to be considered in
promulgating the final regulation, which

”* specify a specific level for each of

slnndm'da Civen the precautionary
ure of the Act, the Administrator
;m;,uned that he was inclined to select
the levels of primary standards from the
m er portions of the proposed ranges
ils0 indicated that he was incltned
{0 continue the level of protection

provided by the current annual TSP
standard and select a level for the
revised secondary standard from the
upper portion of the proposed range

Simultaneously with the above
actions, a new Federal Reference .
Method (Appendix | to Part 50} was
proposed to provide for measuring PM;e
in the ambient air. EPA also proposed to
add a new Appendix K to Part 50, which
would provide guidance on the
statistical nature of the proposed
revisions to the standards. Related
notices also published on March 20,
1984, set out proposed revisions fo
EPA's regulations concerning Ambient
Air Monitoring Reference and
Equivalent Methods {40 CFR Part 53).
and Ambient Air Quality Surveillance
(40 CFR Part 58). The reader should
consult the March 20, 1984, Federal
Register notices for more details on
these proposals.

B. New State Implementation Plon
Programs
1. Basis of Proposal

Upon EPA adoption of revised
primary and secondary NAAQS, the
States will have to adjust their State
implementation plans (SIP's)
accordingly, This notice proposes
necessary regulatory revisions and
EPA's policy for making those
adjustments. The program proposed
herein assumes the levels of the annual
and 24-hour primary PM;s NAAQS will
be selected from the Jower portions of
the proposed ranges and the level of the
annual secondary TSP NAAQS will be
selecled from the upper portion of the
proposed range as Administrator
Ruckelshaus indicated in the March 20,
1984, notice. The final standards,
however, could depart significantly from
those assumed for the purposes of
developing the implementation program
proposed herein. Thus, it may be
necessary to modify the program to
conform to the final standards adopted.
possibly through reproposal.

2. Applicable Act Requirements

The Act currently contains two major
sets of SIP requirements. The first set,
found in section 110 and Part D of Title
I. requires States to adopt and
implement plans that provide for
attainment and maintenance of the
NAAQS. This notice addresses the need
for revising these SIP's and the timing
and contenl of SIP revisions as they
apply to existing and new sources. It
also addresses the consequences of
failing to submit revisions.

The second major set of requirements
is intended to preven! significant
deterioration (PSD) of air quality in

areas that have attained the NAAQS.
The PSD program focuses on the review
of new sources and the protection of
maximum allowable pollution increases
known as “increments.” This notice
presents EPA's proposed action on
increments, determination of
applicability, and a transition program.

C. Preamble Structure

The remainder of this notice first
describes in detail the statutory and
regulatory background for implementing
the revised NAAQS, then presents the
rationale for EPA’s inlerpretation of the
Act. It then compares the proposed
NAAQS to the current NAAQS because
such comparisons are germane to
interpreting the various portions of the
Act. Following that is a discussion of the
program for revising SIP's to provide for
attainment and maintenance of the
NAAQS. This is followed by a
discussion of the PSD program and
nonattainment new source review (NSR)
requirements, Finally, this notice
discusses and presents specific
regulatory revisions designated to
implement the program.

D. Public Comment

The regulations in this notice deal
with the implementation of the revised
particulate matter standards. Comments
sent to Dockel Number A-82-38,
therefore, should concern only (1) the
regulations being proposed at the end of
this notice, (2) the related draft
documents previously noted under
Availability of Related Information, and
(3) the EPA policy contained herein.

On November 21, 1684 (48 FR 45871)
EPA extended the period for public
comment on the Part 50, Part 53 and Part
58 proposals, on the proposed retention
of TSP for PSD purposes, and on the
public hearing until the 60th day after
EPA proposes the Part 51 and Part 52
requirements for particulate matter.
With today's action, comments on the
Part 50, Part 53, Part 58, and PSD
proposals, including any comments on
the implications thereon of the Part 51
and Part 52 proposals, must be
submitted on or before June 3, 1985.
[Comments on the Part 50 proposal
should be submitted to Docket Number
A-82-37, comments on the Part 53
proposal should be submitted to Docket
Number A-82-43, comments on the Part
58 proposal should be sent to Docket
Number A-83-13, and comments on the
PSD proposal should be submitted to
Docket Number A-83-48, all at the
address provided above.]




13132

Federal Register / Vol. 50, No. 63 / Tuesday, April 2, 1985 / Proposed Rules

11. Statutory and Regulatory
Requirements

A. Statutory Background
1. State Implementation Plan

In 1970 Congress comprehensively
amended the Clean Air Act to establish
a joint State and Federal program to
control air pollution. Under Sections 108
and 109, EPA is responsible for the
program's first step, the promulgation of
national ambient air quality standards
(NAAQS). The States then haye primary
responsibility for implementing the
NAAQS. In broad outline, each State
must develop and submit to EPA a plan
that provides for attainment and
maintenance of each NAAQS as
expeditiously as practicable within
certain time limits. EPA must review
each plan, termed the State
implementation plan (SIP), and approve
or disapprove its provisions. If a State
fails to submit a plan, or submits a plan
which EPA finds inadequate, EPA may,
and in some cases musl, promulgate
whatever measures are necessary to fill
the gap.

a. Section 110

(1) Timing. Under section 110(a)(1),
each State must adopt and submit a SIP
*. . . within 9 months after the
promulgation of a national primary
ambient air quality standard (or any
revision thereof). . . ." Section 110(a)(1)
also sets a 9-month deadline for
submittal of SIP's for new and revised
secondary NAAQS; however, section
110(b) authorizes the Administrator to
extend that deadline for up to 18 months
where “recessary."”

Under section 110{a)(2)(A), SIP's must
provide for attainment of any primary
NAAQS *“. . . as expeditiously as
practicable but [subject to subsection
(e)] in no case later than 3 years from
the date of approval of such plan (or any
revision thereof to take account of a
revised primary standard). . . ." SIP's
for secondary NAAQS must provide for
attainment within a “reasonable time."

Section 110(e) allows the
Administrator to extend the attainment
date for the primary NAAQS for up to 2
years, if he finds that sources will not be
able to comply with their emission
limitations within the 3-year deadline
because needed technology will not be
available. The plan, however, must
provide for interim control of the
noncomplying sources and controls on
all other sources of the same pollutant in
the same air quality control region,

(2) Content of SIP's. A core
requirement of section 110 is that each
SIP must include:

. . emission limitations, schedules and
timetables for compliance with such
limitations, and such other measures as may
be necessary to insure attainment and
maintenance of such primury or secondary
standard . . . . [Section 110(a)(2)(B))

The remaining subsections of section
110{a)(2) elaborate on this general
framework. Specific to today's proposal:

« Section 110(a)(2})(C) requires the
plan to provide for operation of a system
that collects and analyzes air quality
data.

» Section 110{a)(2)(D) states that each
SIP must provide a preconstruction
review program consistingof ., . . a*
permit or equivalent program for any
major emitting facility, within such
region as necessary to assure (i) that the
national ambient air quality standards
are achieved and maintained . . . "

« Section 110{a)(2)(F) provides that
plans must require owners or operators
of stationary sources to monitor and
report on emissions from their sources.

» Section 110(a)(2)(H) requires each
plan to contain a self-correction
mechanism in case the plan proves
unsatisfactory. The plan must contain
provisions that the State will revise the
plan:

. . . from time to time as may be necessary
to take account of revisions of such national
primary or secondary ambient air quality
standard or the availability of improved or
more expeditious means of achieving such
primary or secondary standard;

or ., . . whenever the Administrator finds on
the basis of information available to him that
the plan is substantially inadequate to
achieve the national ambient air quality
primary or secondary standard which it
implements or to otherwise comply with any
additional requirements established under
the Clean Air Act Amendments of 1977. . . .

» Section 110(c)(1)(C) authorizes the
Administrator to notify a State that it
needs to revise its plan in accordance
with the section 110(a)(2)(H)
requirements for self-correction and to
set a deadline for submitting the
revigion. The deadline is within 60 days
after the notification, but may be later at
the Administrator's discretion.

» Section 110{a)(2)(F)(v) provides that
SIP's must contain contingency plans for
immediate emission reductions where
pollution levels increase to the point of
presenting an imminent and substantial
endangerment to public health,

(3) Consequences of failing to submit
a SIP. Section 110 provides for Federal
intervention if a State fails to submit an
adegquate SIP. Under section 110(c)(1),
EPA must promulgate plan provisions
for a State if the State fails to submit a
plan at all, submits a plan that does not
meet the section 110 requirements, or
fails to revise its plan in response to the

“notification" referred lo in section
110(c)(1)(C), i.e., a call for a plan
revision under the provisions of section
110{a)(2)(H). EPA must promulgate a
substitute plan unless the State in the
interim adopts and submils a plan that
EPA finds adequate.

Other sections of the Act provide
financial incentive for State
participation in the SIP development
process such as section 105{b), which
gives EPA general authority to impose
conditions on its grants to air pollution
control agencies. Thus, EPA may
condition grants on the submittal of
satisfactory SIP's or SIP revisions.
Beyond that, section 176(b) prohibits
EPA from making any grants in any area
where the responsible State or local
authority *. . . is not implementing any
requirement of an approved or
promulgated plan under section
110 . . . ." This prohibition would apply
if a State failed to implement the SIP
provision that requires the State to
revise its plan under the circumstances
stipulated in sections 110(a)(2){H) and
110(c)(1)(C).

b. Part D and Associated Amendments

In many areas of the country, the
original SIP's that were approved and
promulgated in the early 1970's failed to
bring about attainmen!t within the
statutory deadlines. When Congress
revised the Act in August 1977, it added
a new Part D and amendments to
sections 107 and 110 to address this
nonattainment problem.

(1) Identification of air quality
problems. Congress first instructed the
States and EPA to identify all areas of
the country that were experiencing
violations of the NAAQS. A new section
107(d) required each State to list for EPA
by early December 1977 those areas that
were experiencing violations
(nonattainment areas), those areas that
were meeting the standards (attainment
areas), and those areas that could not be
classified for lack of air quality data
{unclassifiable areas). It then required
EPA to review the lists, make necessary
modifications, and promulgate them all
by early February 1978. Section 107(d)(5)
allows States to modify a list even after
promulgation:

. . . |a] State may from time to time review,
and as appropriate revise and resubmit, the
list required under this subsection. The
Administrator shall consider and promulgate
such revised list in accordance with this
subsection.

(2) Content and timing of plan
revisions, Congress then added section
110(a){2)(1) which required each SIP to
contain a provision that would ban the
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construction or modification after june
10, 1979, of any major stationary source:
in any nonattainment area [as defined in

ection 171{2)] to which such plan applies, if
the emissions from such facility will cause or
aniribute to concentrations of any pallatent
{or which a national ambient air quality
sandard is exceeded in such area, unless, as
of the time of application for a permit for
such construction or modification, such plan
meets the requirements of Part D {relating 1o
nonaltainment areas),

Congress then specified other new
requirements for SIP content in Part D.
In essence, Part D relaxed attainmen!
dates but tightened control requirements
for both new and existing sources.

In section 172{a)(1), Congress directed
the States to adopt plans that provided
for attainment of all of the primary
standards as expeditiously as
practicable, and, except for ozone and
carbon monoxide, no later than L
December 31, 1982. Plans were also to
provide for all emission reductions
available from applying “reasonably
available control technology” (RACT).
Fach plan also had to establish a permit
program under section 173 for the
construction and medification of major
slationary sources.

Congress directed each State to adopt
whatever provisions would be
necessary to meet these Part D
requirements, and submit them o EPA,
by January 1, 1979, {See Pub. L. 85-85,
section 129(c}.] Congress required the
States to follow EPA's 1976 interpretive
ruling on new source construction and
modification in the period before the
new plans were to come into effect. [See
Pub. L. 95-95, section 120{(a)

(uncodified).]

(3) Consequences of failing to submit
aplan. All of the consequences of failing
10 submit a SIP described above under
section 110 potentially apply to States
that fail to submit Part D SIP's. In
addition, after July 1, 1979, the
mandatory construction ban required by
section 110{a}){2)(I) was to apply in any
nonattainment area that lacked a
revised plan that met the Part D
requirements. Further, if a State failed to
implement its SIP in & nonattainment
area, which includes not complying with
a call for a SIP revision under section
110(c)(1)(C), the nonattainment area
would be subject to a construction ban
required by section 173(4).

¢. Part C and Associated Amendments

~The 1977 amendments also added to
e Act as Part C to Title I a third set of
SIP requirements aimed at the
prevention of significant deterioration
(PSD) of air quality in attainment and
unclassifiable areas. New section
110{a)(2)(]) generally requires each SIP

to satisfy the requirements of Part C,
Revised section 110{a}(2){D) specifically
requires each SIP to meet Part C's
requirements for a preconstruction
review program for major new sources
and major modifications. Section 161 of
the new Part C requires that:

. each applicable implementation plan
contain emission limitations and such other
measuras as may be necessary, as
determined under regulations promulgated
under this part, to prevent significant
deterioration of air quality in each region (or
portion thereof) identified pursuant to Section
107{d)(1) (D) or {E) of this title . . . [i.c., the
attainment and unclassifiable areas).

The remaining Part C provisions limit
deterioration by establishing maximum
allowable increases in pollution,
commonly called “increments,” and by
requiring preconstruction review of
major new stationary sources and majos
modifications.

(1) The increment system. For suifur
dioxide and “particulate matter,”
section 163(a) requires that each plan
", . . contain measures assuring that
maximum allowable increases over
baseline concentrations of, and
maximum allowable concentrations of,
such pollutant shall not be exceeded
. . ." Section 163(h) establishes three
sets of “maximum allowable increases™
for these two pollutants. The most
restrictive increments apply in Class 1
areas, while larger increments apply in
areas designated as Class Il or Class [IL
No provision in the Act, however,
defines "particulate matter”as used in
section 163.

Section 162[a) designates as Class |
areas all international parks and then all
national parks, national wilderness
areas, and national memorial parks
exceeding certain sizes and existing on
the effective date of the 1877
amendments. Section 162(a) prohibits
the States from changing this
designation. Other areas that may have
been designated as Class I under earlier
EPA regulations for the prevention of
significant deterioration retain their
Class I designations, but may be
redesignated under procedures
described in section 164. Section 162(b)
provides that all other areas ™. . .
identified pursuant to section 107{d)(1)
(D) or {E) which are not established as
Class 1. . . shall be Class II
areas . . .." States may, however,
redesignate such areas as Class I or
Class Il under section 164,

While Part C does not contain an
increment system for the NAAQS
pollutants other than sulfur dioxide and
particulate matter, it directs EPA to
create such & system or an equivalent
one for those poliutants. Thus, for
carbon monoxide, ozone, nitrogen

oxides, and “. . . pollutants for which
national ambient air quality standards
are promulgated after the date of
enactment of this part . . . ," sections
166 (a) and (d) require EPA to
promulgate . . . specific measures at
least as effective as the increments
established in section 163. . "

(2) The preconstruction review
program. The key element of the
preconstruction review program
required by Part C is the requirement
that a company obtain a PSD permit
before constructing virtuaily * any new
major stationary source or making any
major modification in an attainment or
unclassifiable area [Section 165(a); 40
CFR 51.24(i) (1983)]. A major stationary
source is any plant that has the potential
to emit 100 tons per year (tpy), or 250
tpy, depending on plant type, of any
pollutant regulated under the Act,
including the NAAQS pollutants. A
major modification is, in general, any
change to a plant that would result in a
significant net increase in emissions of a
regulated pollutant [Section 169; 40 CFR
51.24(b) (1983)].

To obtain a permit, an applicant must
show that the source or modification
would be subject to “best available
control technology” for each regulated
pollutant it would emit in significant
amounts [Section 185{a)(3); 40 CFR
51.24(j) (1983)]. In addition, an applicant
must show that:

« « emissions from construction or
operation of such facility will not cause, or
contribute to, air pollution in excess of any
(A) maximum ellowable increase or
maximum allowable concentration for any
poliutant in any area to which this part
applies more than one time per year, (B)
national ambient air quality standard in any
air quality control region, or (C) any other
applicable emission standard . . . [Section
164(a)(3)).

Finally, an applicant must provide, for
each regulated pollutant emitted by the
project, an analysis of (1) existing air
quality in the project area; (2) the effect
the project would have on soils,
vegetation and visibility; and (3) the
effect growth associated with the project
would have on air quality. For NAAQS
pollutants, the analysis of existing air
quality generally must include a year's
worth of monitoring data [Section 185

! Under EPA’s current regulations, a project that
emits some regulated pollutant can escape PSD  °
review only If it locates in an area that is
designuted nonattainment Tor all pollutants to
which Section 107(d) applies or if it emils only those
pollutants for which the area is designuted
nonuttuinment (45 FR 52676, 52710-52712, August 7,
1860).
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(a)(2), (a)(b), and (e): 40 CFR 51.24(k)~(0)
(1983)).*

2. New Source Performance Standards

The 1970 amendments also require
EPA 10 establish standards of
performance (NSPS) for major new air
pollution sources. Under Section 111,
EPA must promulgate such a standard
for any category of sources that:

. . . in [the Administrator’s] judgment . . .
causes or contributes significantly to, air
pollution which may reasonably be
anticipated to endanger public health or
welfare . . . [Section 111(b)(1)(A)].

The standards apply to “new
sources,” which include both new and
modified stationary sources [Section
111(e), 111{a)(2)]. The standards must:

. . . reflect the degree of emission
limitation and the percentage reduction
achievable through spplication of the best
technological system of continuous emission
reduction which (taking into consideration

the cost of achieving such emission reduction,

any nonair quality health and environmental
impact and energy requirements) the
Administrator determines has been
adequately demonstrated. . . [Section
111{a)(1).

B. Regulatory Background
1. Implementation of PM Standards
a. Section 110 SIP's

Since 1971 EPA has promulgated, in
Part 51, ations covering the entire
range of planning requirements set forth
by section 110.

b. Part D SIP's

(1) Section 107(d) designations. EPA
promulgated attainment status
designations for particulate matter and
four other NAAQS on March 3, 1978, in
40 CFR Part 81 (43 FR 8962).

In the preamble of this action, EPA
pointed out that it had designated some
rural areas as “attainment” or
“unclassifiable” for particulate matter

* Purt C gives special protection to Federal Class |

aroas. It places an “affirmative responsibility™ on
each Federal land manager (FLM) to protect the air
quality related values (AQRV's) of its Federal Class
I areas. It then forbids the issuance of a PSD permit
in nny case where the FIM of a Class | area shows
10 the satisfaction of the permitting authority that
the project in question would affect the AQRV's of
the aren adversely, even if the applicant shows that
the project would not cause or contribute to a
violation of an increment over the area [Section
165(d)(2) (B), (C)}-

On the other hand, Part C provides certain
variances from the Class [ increments, For instance,
even il a project would cause or contribute to an
increment violation over a Federal Class | area, the
permitting authority may issue & permit if the FLM
certifies that the project would not affect an AQRV
adversely and the project would not violate certain
special increments. For particulate matter, these
special increments ure equal to the normal Class Il
incremonts |Section 165{d){2)(c]].

despite data showing that these areas
were experiencing violations of the
particulate matter NAAQS (43 FR 8963).
Under its Fugitive Dust Policy (Tuerk,
1977), EPA defined as “rural” any area
with low population that lacked major
industrial development or major
industrial particulate emissions. In the
absence of evidence to the contrary,
EPA presumed rural dust to be less
harmful than urban dust because it
consisted primarily of natural materials
not contaminated by industrial products.

EPA also promulgated a rule
explaining that it could redesignate
areas when air quality data showed that
a change was warranted (40 CFR
81.300).7

(2) Guidance for Part D SIP revision:
"RACT plus studies” policy. EPA
published most of its guidance for SIP's
for nonattainment areas in the form of a
“general preamble” interpreting the Part
D planning requirements (44 FR 20372,
April 4, 1979). EPA generally required
States to apply reasonably available
control technology (RACT) to all
stationary sources unless the State
could show that controls on a particular
source or group of sources would not
bring about attainment any faster.
Moreover, the States had to submit all
needed control measures in fully
enforceable form (43 FR 20375). For
particulate matter, however, EPA
allowed States to postpone the adoption
of control measures for “nontraditional”
sources until the States had an
opportunity to study what control
measures would be efficacious (43 FR
20378). “Nontraditional” sources
included area or background sources
such as vehicle traffic and construction
activities. All emissions from industrial
processes at stationary sources were
subject to the requirement for
enforceable RACT measures.

Later, as EPA reviewed specific plan
revisions, it expanded this policy to
allow States to postpone the submittal
of attainment demonstrations for the
particulate matter standards until the
States had a chance to quantify the
effects of controlling nontraditional
sources. However, the demonstrations,
when submitted, still had to provide for
attainment of the primary standards by
the end of 1982. Also, EPA required
areas that postponed demonstrations to
impose RACT measures on all
traditional sources, since they would be

¥ One court has ruled that section 107{d) does not
authorize EPA to redesignate areas o
nonattainment unless a State concurs in the
redesignation. See Bethlehem Steel Corp. v, EPA,
723 F.2d 1203 (7th Cir. 1983). No other court has yet
decided this issue.

unable to show that they could attain
with less stringent controls.

(3) New source review rules. EPA
originally issued guidance on the new
source review requirements of Section
173 in the general preamble. However,
in 1980 EPA promulgated detailed
regulations on the content of approvable
State programs (45 FR 31304, May 13,
1980 and 45 FR 52678, August 7, 1980),
codified at 40 CFR 51.18(j) (1983). Part D
and these regulations provide, among
other things, that State plans must
require major stationary sources and
major modifications to offset their
proposed emissions and achieve the
*lowest achievable emission rate"
(LAER).*

(4) EPA action on Part D plans:
construction bans, conditional
approvals. and policy for correcting
deficient Part D plans. By July 1, 1979,
no nonattainment areas had fully
approved SIP's, and very few had SIP
provisions in effect that limited
construction as required by sections
110(a)(2)(1) and 173({4). Consequently, on
July 2, 1879, EPA published a regulation
that inserted the section 110{a)(2)(I) and
Section 173(4) construction bans into all
SiP’s that lacked them (44 FR 39471). In
the same notice, EPA announced that
the section 110(a)(2)(I) ban had become
effective in each nonattainment area
that lacked an approved or promulgated
Part D plan revision. EPA explained that
it would remove these bans when it took
final action approving or promulgating 8
plan that met all relevant Part D
requirements.

EPA, however, concluded that the
section 110{a)(2)(I) construction ban
would not apply if a State lacked a Part
D revision for a secondary NAAQS,
since section 110(b) allows States to
obtain extensions for submitting
secondary plans and the legislative
history of Part D shows Congress' chief
concern was the protection of human
health {47 FR 44729, October 12, 1982).
For many nonattainment areas, States
failed to attain the primary standards by
the end of 1982. EPA has interpreted the
Act, however, as not requiring the
Agency to impose the full array of
available sanctions immediately in all of
these areas, Instead, on November 2,
1963, EPA announced that it would find
plans for areas that failed to attain to be
“inadequate” under section 110(a)(2)(H)
and 110{c)(1){C) (48 FR 50686). EPA
would require these areas to submit

* Under regulations recently upheld by the
Supreme Court, Chevron, Inc. v. NRDC, NO. 82-1008
(U.S. June 25, 1984), EPA defines “major stationary
source” for purposes of the nonattainment urea NSX
program as essentially an entire plant.




Federal Register / Vol. 50, No. 63 / Tuesday, April 2, 1985 / Proposed Rules

13135

revisions; and, if any area failed to
comply, EPA would find that the area
was not implementing the portion of its
SiP that requires revisions in response

1o a notice under section 110(c)(1)(C).
This finding would trigger a construction
ban under section 173(4) and funding
restrictions under section 176(b).

EPA acknowledged in its November
1983 nolice that it was considering a
revision to the particulate matter
standard (48 FR 50687). Consequently,
EPA deferred, and is continuing to defer,
the issuance of notices of inadequacy
for particulate matter plans.

2. Implementation of PSD Requirements

Prior to the enactment of Part C in
1977, EPA had promulgated Federal PSD
regulations as § 52.21 in response to
court rulings that the 1970 Clean Air Act
required SIP's to include PSD measures.
[See Sierra Club v. Ruckelshaus, 344 F.
Supp. 258 (D.C. 1972), aff'd per curiam, 4
ERC 1815 (D.C. Cir. 1972), aff'd by an
equally divided court, sub. nom. Fri v.
Sierra Club, 412 U.S. 541 (1973).] EPA
inserted the Federal PSD regulations
directly into each SIP pursuant to
section 110(c) (39 FR 42510, December 5,
1974). In 1978 EPA substantially
amended its Federal PSD regulations to
conform them to the detailed PSD
requirements contained in the 1977
amendments (43 FR 25380), now
codified, as amended, at 40 CFR 52.21
(1283). At the same time EPA inserted
the amended Federal PSD regulations
into each SIP,

Pursuant to the statutory
requirements, the amended PSD
regulations established a Federal
permitting system for preconstruction
review of new major projects and
authorized the Administrator to approve
construction only of those facilities that
would employ best available control
technology (BACT) and would not cause
or contribute to ambient air quality in
excess of any NAAQS or applicable
PSD increment [40 CFR 52.21 (j), (k)
(1983)]. The regulations explicitly refer
to the statutory increments for sulfur
dioxide and *'particulate matter” [40
CFR 52.21(c) (1963)).

In 1978 EPA also promulgated a
second set of PSD regulations outlining
the requirements for an approvable
State PSD program (43 FR 26380), now
codified, as amended, at 40 CFR 51.24
|1983). These regulations mirrored the
Federal PSD program for the mos! part.

Numerous industry and environmental
groups challenged the amended PSD
regulations, which were subsequently
affirmed in part and remanded in part in
Alabama Power Co. v. Costle, 636 F.2d
323 (D.C. Cir. 1979). The court in
Alebama Power taok the position, which

was not essential to any of its ultimate
dispositions, that EPA had discretion to
define “particulate matter” to exclude
particles of a size or composition
determined not to present substantial
health or welfare concerns, not only for
purposes of the NAAQS, but also for
purposes of the PSD increments (/d. at
370, footnote 134).

In 1980 EPA again amended its PSD
regulations, this time to make them
conform to the Alabama Power decision
(45 FR 52676, August 7, 1980). EPA
amended both the Federal PSD program
at 40 CFR 52.21 and the requirements for
approvable State programs at 40 CFR
51.24. EPA again inserted the amended
Federal regulations into the SIP for each
State that had not previously submitted
an approvable PSD program.

3. Implementation of NSPS

EPA has promulgated NSPS in 40 CFR
Part 60 that limit particulate matter
emissions from 22 categories of
stationary sources. EPA determined that
the sources in these categories emit
significant amounts of particulate
matter, For NSPS, EPA defined
“particulate matter" in § 60.2 of Part 60
as *. . . any finely divided solid or
liquid material, other than uncombined
water, as measured by reference
methods specified under each applicable
subpart, or an equivalent method. . . ."

4. Regulatory Precedents: EPA Actions
on NAAQS Since 1977

EPA has promulgated two major rules
concerning NAAQS since Congress
revised the Clean Air Actin 1977, In
1978, EPA for the first time promulgated
NAAQS for lead (43 FR 46246, October
5, 1978). In a related action addressing
implementation issues, EPA directed
States to submit plans controlling new
and existing sources under section 110,
as opposed to Part D (43 FR 46264,
October 5, 1978), Thus, there are no
formal designations of attainment status
under section 107(d) for the lead
NAAQS.

Any new major lead source or
modification must undergo the PSD
review that section 165 requires of all
regulated pollutants, unless the source
or modification locates in an area that is
not designated attainment or
unclassifiable for any NAAQS pollutant.
|Since EPA has not promulgated any
section 107 designations for lead, no
source can escape PSD review because
it locates in an area designated as
nonattainment for lead (see footnote 1)],
Such a source or modification must also
undergo the review outlined in § 51.18
(a)-{i) to ensure that the project will
meet applicable SIP limits and not cause
or contribute to a NAAQS violation.

In 1978 EPA renamed the NAAQS for
“photochemical oxidants" so they
applied to “ozone" and raised the
numerical level of the primary and
secondary standards (44 FR 8202,
February 8, 1979). In this case EPA
instructed the States to follow Part D,
EPA concluded that, since the revised
standard represented a relaxation,
States would have no difficulty meeting
the Part D deadlines for submitting
plans and attaining standards (43 FR
26062, 28963, June 22, 1983 (proposed
rule); 44 FR 8202, 8203).

1L Interpretation of Act Requirements

As indicated above, the Act suggests
different methods of implementing
revised NAAQS. These pathways fall
under two general categories which for
ease of discussion are referred to as (1)
the section 110 core and (2) Part D. EPA
has concluded preliminarily that only
section 110 would govern the
implementation of the revised primary
PM standards that EPA has proposed.
EPA has not, however, decided whether
Part D or section 110 would govern the
implementation of a revised secondary
TSP standard. In the following sections
of this notice, EPA discusses alternative
legal interpretations of the Act that
affect the choice between Part D and
section 110, summarizes the regulatory
consequences of the choice for the
primary and secondary particulate
matter standards, and solicits comment
on its analysis.

A. Legal Interpretation

1. Conflict in the Literal Language of the
Act

A literal reading of sections 110 (a)(1)
and (a)(2}{A) yields a general rule for
implementing revised standards and a
partial exception. Section 110{a)(1)
requires each State to submit *, . ,
within nine months after the
promulgation of a national . . ., ambient
air quality standard (or any revision
thereof) . . ." a SIP that implements the
new standard in all regions of the
State ® (emphasis added). Section
110{a)(2)(A), which applies to all plans
submitted under paragraph (1), then
stipulates that a plan. to be approvable
by the Administrator, must provide for
attainment and maintenance within
certain specified periods except as may
be provided in subparagraph (a)(2)(1).
Section 110(a){2)(A)(i), for example,
requires each SIP implementing a
primary standard to provide for
attainment as expeditiously as

* Section 110{b) ullows EPA fo extend this
submittal deadline an additional 18 months for
revised secondury NAAQS.
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practicable but *. . . in no case later
than three years from the date of
approval of such plan (or any revision
thereof to take account of a revised
primary standard) . . . ." section
110{a){2)(}) requires the SIP to contain a
construction ban that applies after June
30, 1979, *. . . in any nonattainment
area (as defined in section 171(2) . . .
unless, . . . such plan meets the
requirements of Part D . . . ." section
171(2) defines “nonattainment area’ as
any area that . . .is shown. . .to
exceed any national ambient air quality
standard . . ." (emphasis added).

Since the term "any revision" in
section 110(a)(1) appears o encompass
any revised standard, sections 110({a) (1)
and (2) appear to set a general rule that
States must submit SIP revisions for all
areas to account for NAAQS revisions
generally within nine months after
promulgation of the revised NAAQS and
that the SIP revisions must provide for
attainment within the periods specified
in section 110{a)(2)(A)}—for example,
three years from plan approval for a
primary standard.

However, since the reference to “any
national ambient air quality standard"
in section 171(2) also appears to
encompass any revised standard,
section 172(2) together with section
110(a)(2)(I) seem to state an exception to
section 110(a)(2)(A) for areas that are
“nonattainment” for any standard, new
or revised—namely, that SIP revisions
for all such “nonattainment areas" must
include a construction ban that can be
avoided by satisfying Part D instead of
providing for attainment within the
periods of section 110{a)(2)(A).

Thus, the Act appears to contain two
different and conflicting blueprints, one
in section 110 and the other in Part D,
for SIP's for areas that are
“nonatfainment” under a revised
primary or secondary standard.

2. Two Ways of Reconciling the Conflict

EPA sees primarily two ways of
reconciling the conflict between Section
110 and Part D as to “nonattainment
areas.” First, EPA could read the
relevant Part D provisions as governing
no revised standards at all. Section
171(2) defines “nonaltainment areas" as
areas exceeding “any national ambient
air quality standard”, without reference
to revised standards. In contrast, section
110(a)(1) expressly applies its nine-
month SIP submiital deadline, and
section 110(a})(2)}{A) its three-year
attainment deadline for primary
standards, to “revisions.” Congress
clearly could have included a similar
reference to revised standards in section
171(2) if it had intended Part D to apply
to revised standards. This indicates that

Congress may have intended the general
section 110 scheme to govern the
implementation of all revised standards.
This reading, however, would produce
the result that a relaxation of a pre-1977
NAAQS would automatically shield
areas exceeding the revised standard
from the strict Part D requirements, even
though the revision made it easier for
them to attain. It is unclear whether
Congress would have intended this
result. Hence, EPA could also read the
section 110(a)(2)(A) exception, and thus
Part D, as applying only to the
nonattainment problems that Congress
faced when it enacted Part D in 1977
and to only those revised NAAQS that
result in no significant increase in those
problems.

It seems clear in any event that
Congress did not intend Part D to govern
implementation of any revised standard
that requires a significantly greater
degree of control than its predecessor. In
particular, the fixed attainment deadline
of December 31, 1882, could produce
unreasonable results if applied to such a
revised NAAQS. Since that date has
already passed, an area arguably would
become subject to Part D sanctions
immediately after a finding that the area
exceeds the revised, more stringent
NAAQS. Thus, the area could be
penalized for having failed to attain by
December 31, 1982, through a degree of
control that was never required until
sometime after that date.

EPA might attempt to ease this burden
by interpreting the 1982 attainment
deadline as a dead letter so that the
residual Part D requirement for
attainment “as expeditiously as
practicable™ would apply to areas
shown to exceed a revised standard,
However, this approach would drain
section 110{a)(2)(A)'s 3-year deadline as
it relates to revised standards of most of
its meaning.® It would also mean that an
area exceeding a revised standard that
imposes significant new planning
burdens would not be subject lo section
110(a)(2){A)'s 3-year atlainment
deadline, while areas exceeding an
entirely new standard would be. This
would treat these two areas differently,
and would treat revised standards more
flexibly, even though they would face
essentially the same type of planning
requirements, which would in all
probability be more challenging for new
than for revised standards. It is nnlikely

* EPA might attemp! o avoid this result by
continuing 1o apply the 3-year deadline to wreas that
ure out of attainment with entirely new rather than
for revised standards. This, however, appears
inconsistent with the express applicability of
section 110(s}{ZHA)'s 3-year deadline to any
primary standard plan and any revision thereof to
take account of a revised primary standard.

that Congress would have intended
these inconsistent results.

The legislative history of section 110
and Part D supports the view that
revised standards requiring a greater
degree of control should not be
implemented under Part D. Congress in
1970 created a SIP development scheme
that until 1977 clearly applied to all
revised NAAQS. When Congress added
Part D in 1977, it did not repeal the
requirements either for SIP submittal in
section 110{a)(1) or for attainment and
maintenance in section 110{a)(2)(A).
Moreover, the conflicts between section
110 and Part D (e.g.. their different
attainment deadlines) show that a single
revised standard could not have been
intended to be subject to both schemes
at one time. Congress, therefore, must
have intended section 110 to remain
effective for areas that are not attaining
at least some revised NAAQS.

Many areas failed to plan adequately
to attain the standards EPA promulgated
in the early 1970's. The legislative
materials behind Part D strongly
indicate that Congress’ main purpose in
enacting Part D was to address the
nonattainment problems that persisted
because of those planning failures.
Congress chose to solve those problems
by giving States one last planning
opportunity before imposing the
sanctions authorized in Part D. In
conltrast, the history reveals no evidence
that Congress intended these tougher
measures to apply also where EPA
revises a NAAQS so as to impose
planning burdens significantly beyond
what the Act imposed under the pre-
1977 standards. Stated simply, areas
that exceed such a revised, more
stringent standard are unlike those for
which Part D was plainly intended—
namely, areas that had already failed to
plan adequately in the first SIP round.

Moreover, inferring congressional
intent that these measures apply to such
revisions would conflict with the pattern
of legislation in this area. Congress
reserved substantial power lo the States
when it enacted the 1970 Clean Air Act.
The tough Part D measures, by providing
for a significant Federal intrusion on
what had previously been the States’
domain, represented an exception to the
Act's general scheme of cooperative
State and Federal regulation.
Interpreting ambiguity in the Act's
language so as to authorize the most
intrusive implementation of Part D
would be inconsistent with the basic
thrust of the Act.

In sum, EPA sees two ways of
reconciling the conflict between Section
110 and Part D. On the one hand, EPA
could apply section 110 to any revised
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NAAQS on the theory that Part D refers
only to the NAAQS in existence in 1977,
On the other hand, it could apply section
110 only to revised NAAQS that require
significantly greater control and Part D
to revised NAAQS that allow SIP
relaxation, on the theory that the latter
NAAQS present the same sort of
planning problems that Congress sought
to solve by means of Part D. In any
event, EPA would apply section 110 to
revised NAAQS thal require
significantly greater control.?

3. Other Approaches

EPA considered three additional
methods suggested by the statute for
implementing revised standards. The
basic premise for each of these
alternatives is that the revised NAAQS
would merely refine or “fine-tune” the
existing particulate matter standards
end hence should be implemented
essentially as if they were the standards
Congress faced when it enacted Part D,
or, stated another way, as if they
address the same air quality problems
Congress sought to remedy with Part D,

Under the first alternative, EPA would
spply the Part D deadlines for plan
submittal and attainment figuratively.
For example, Part D SIP's for
implementing the revised primary
standards would have to provide for
attainment as expeditiously as
practicable but within a period equal to
the 5%-year period between the date
Congress enacted Part D and the
December 31, 1982, attainment date in
section 172(a).

Under the second alternative, EPA
would use section 110(c)(1)(C),
110{a)(2)(H)(ii) and Part D to implement
the revised standards. Section
110(a)(2)(H){ii) requires each SIP to
provide that a State will revise its SIP
whenever EPA determines that the plan
is substantially inadequate to achieve
“the standard which it implements."”

' A fundamental assumption of the procesding
anslyain is that, for implementation purposes, the
proposed NAAQS would be “revisions™ ta the
current particulate matter standards. A different
sppronch would be 1o treat them not as “revisions™
but instead us entirely new standurds. Even in that
case, however, EPA would still need to choose
between the section 110 core and the Part D
tmplementation pathways, because each standurd
would still fall within the plain moaning of both the
phrases “a national . , . ambient air quality
slandard"” in section 110{a){1) and the phrise “any
nalional ambient air quality standard” in the Purt D
definition of “nonattainment area” {Section 171(2)}
Painly, though, EPA would resolve this conflict by
implementing the new primary and secondary
NAAQS under section 110, bécause EPA has nover
nterpreted Part D to govern entirely new standards
rromulgated after Cangress enscted Part D, EPA
sodicits comment on whather, in light of the resulting
“pplication of section 110, the Agency should view
the proposed standards as new standards rather
than “revisions” for implementation purposes.

Using the SIP provisions that section
110{a)(2)(H)(ii) has spawned and section
110{c){1)(C), EPA would issue notices of
deficiency to areas found to be in
nonattainment of revised standards,
give States reasonable deadlines for
revising their current TSP SIP's lo
implement the revised standards,
require those SIP's to provide for
altainment as expeditiously as
practicable, but not by a specific
deadline, and impose the section 173(4)
construction ban on areas thal fail to
revise their SIP’s accordingly. [See
EPA's post-1982 nonattainment policy
for more information (48 FR 50686,
November 2, 1983).]

A review of section 110, however,
suggests that Congress would not have
intended either of these alternatives to
govern implementation of any revised
standard which represents a significant
tightening. Under both approaches, EPA
could set SIP submittal deadlines
without regard to section 110{a)(1)'s 9-
month deadline, even though that date
plainly applies to at least those NAAQS
that result in significantly greater
controls. This would read that provision
out of the Act for revised standards
altogether. If Congress had intended that
result, it would have repealed section
110{a)(1)'s reference to "revisions.”
Because it did not, EPA has
preliminarily rejected these two
potentially useful approaches as being

lainly inconsistent with the statutory
anguage.®

Moreover, it appears that Congress
would not have intended EPA to
implement revised standards under
section 110{a)(2)(H)(ii), Its literal
language contemplates the case where
the relevant planning entities created a
SIP that they judged to be adequate to
attain and maintain a particular
NAAQS, but that over time proved to be
inadequate. Section 110{a)(2)(H)(ii)
deals with the need for repair of an old
plan in relation to a continuing goal, not
with the need for creation of a new plan
in relation to a new goal.

Finally, EPA considered a third
alternative that would also utilize the
section 110(a)(2)(1), Part D exception.
Under this option, EPA would treat
sections 110(a){2)(H){i), 110{a)(2)(1), and
110(c) as governing the implementation
of all revisions of NAAQS that were in
existence when Congress enacted Part

It seems doubtlul that the 9-month deadline
would still have force under these alternatives for
revisions that do not require significantly greater
controls. The §-month deadline is plainly intended
to govern new planning efforts. A standard revision
that requires no greater control, however, presents
no new planning effort.

D, including the revisions to the primary
particulate matter standards.

Section 110(a)(2)(H)(i) requires each
SIP to contain provisions that in turn
require the State to revise the SIP
. . . as may be necessary to take
account of revisions of such national
primary or secondary ambient air
quality standard. . . ." Section
110{c)(i})(C) then appears to set the
schedule for these revisions, allowing
the State “. . . 60 days after notification
by the Administrator or such longer
period as he may prescribe, to revise an
implementation plan as required
pursuant to a provision of its plan
referred to in subsection (a)(2)(H).”
Under this alternative, EPA would
interpret the term "“any national ambient
air quality standard” in section 171(2)
and the term “revision" in section
110(a)(2)(H)(i) to include revisions of
those NAAQS that were in existence in
1977. This in turn would permit EPA to
give notice of those revisions, designate
areas as nonattainment, establish an
appropriate SIP submittal period under
section 110(c) [just as the Agency would
for substantially inadequate plans under
section 110(a)(2)(H)(ii)], and apply Part
D as interpreted in EPA's post-1982
nonattainment policy (48 FR 50696,
November 2, 1983), Under the policy,
EPA would require the timely submittal
of SIP's providing for attainment as
expeditiously as practicable, under
penalty of a construction ban.

EPA has tentatively rejected this third
option because the legislative history
shows that Congress did not intend
section 110(a)(2){H)(i) to be
implemented selectively for revisions to
NAAQS in existence in 1977. Congress
did not add section 110{a)(2)(H)(i) when
it enacted Part D; rather, it had already
included that provision in the Clean Air
Act enacted in 1970. Hence, it obviously
intended section 110(a)(2)(H)(i)'s SIP
revision requirement to work in
conjunction with section 110(a)(1) as the
general scheme for implementing all
NAAQS revisions. Nothing in the
language or history of Part D suggests
that in 1977 Congress injected into
section 110{a)(2)(H)(i) a new meaning
under which it would operate
independently of section 110(a)(1) to
govern SIP submittals under a particular
subset of NAAQS revisions.?

* The decision in Bethlehem Steel v. EPA, 723 ¥.2d
1303 (7th Cir. 1883), bears on EPA'S authority to use
Purt D to implement revised standards. In that case,
the Court held that EPA may not initiate
redesignations of areas pursuant Lo section 107 and
that the provisions of Part D, therefore, cannot be
applied 1o additional areas unless the State concurs
in the nonattainment designation. EPA is currently

Continued
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B. Comparison of Proposed and Existing
PM NAAQS

Since, under the second approach
discussed in Section [ILA.2. of this
notice, the relative stringencies of the
current and revised parficulate matter
standards would determine whether
Section 110 or Part D applies, the
Agency compared the different sets of
standards (Powell, 1984).

1. Comparison for the Proposed Primary
NAAQS

EPA has performed a rough |
assessment of the impact of revised
primary NAAQS by examining the
nonattainment probabilities for ambient
monitoring sites for which TSP data
indicate attainment of current TSP
NAAQS, The number of these sites with
probabilities above 50 percent is an
estimate of the number of areas which
would need additional control measures
above those required to attain the
current primag NAAQS.

EPA has performed this analysis for
three different levels of the primary
standards from the ranges of values
proposed for the PM;s NAAQS. The
analysis performed for the lowest end of
the ranges praposed for the PMio
primary standards (that is 50 pg/m? for
the annual and 150 ug/m? for the 24-
hour), indicate approximately 150 areas
may need stricter emission controls than
those necessary for current NAAQS.
When performed for higher NAAQS
levels, but still within the lower portion
of the ranges proposed (55 pg/m?
annual and 180 pg/m? 24-hour),'? the
analysis indicates approximately 48
sites which show the potential need for
additional controls. At the upper end of
the ranges proposed (65 pg/m? annual
and 250 ug/m?, 24-hour), the estimated

conlesting the correctness of the Bothiehem Steel
decision in the First Circuit. If other courts choose to
follow Bethlehem Steel's reasoning, States could
deprive EPA of the power to compel SIP revisions
for PMu that comply with Part D, or to impose &
construction ban against areas thut fail to sabmit
SIPs that meot part D's requirements, merely by
declining to designate areas as nonsttainmenl.

The Agency would have few il any remedies for
this. It could require a SIP revision pursuant to
section 110{)(2){H) without requiring designations:
but this would put EPA in the same position as if it
had opted against the use of Part D from the start
because it Is the nonattainment area designation
that triggers Part D's applicability, Alternatively,
EPA could use ity section 301 aothority lo designate
nonattainment areas without reference to section
107(d) and 10 apply Part D-like requirements in
those areas; but this might stretch the Agency’s
section 301 authority beyond its limits. EPA
therefore invites comment on the implications of
Bethlehem Steel for the possible use of Part D.

10 Ay previously discussed, for purposes of
deriving a SIP development policy, EPA is assuming
that the Administrator will promulgate PM,e
primary NAAQS from the lower portions of the
proposed ranges.

number of sites for which additional
controls could be needed falls to 12.

EPA concludes on the basis of this
analysis that if PMic NAAQS are
adopted from the lower portions of the
proposed ranges, there is a potential for
States to be required to implement
additional control requirements for a
significant number of areas above those
required under existing primary
standards.

It should be emphasized that these
results are preliminary and only
approximate since (1) they are based not
on actual PM;, monitoring data, but on
probability estimates of PMso violations
derived from TSP data; and (2) they
exclude areas that are currently
nonattainment for TSP and for which
still more SIP measures may be required
to avoid violations of the revised
NAAQS.

The data that appear in Table V.1 of
the addendum to the Regulatory Impact
Analysis on the National Ambient Air
Quality Standards for Particulate
Matter (RIA) (EPA, 1983) indicate that,
even at the lowest values in the
proposed ranges for the PM;e NAAQS,
there would be overall fewer
nonattaining sites for PMyo than for the
current primary TSP NAAQS.
Additional analysis indicates, however,
that these sites are not the same in all
cases. That is, a site may be in
attainment of current primary NAAQS
but projected to be in nonattainment of
primary PM;o NAAQS selected from the
lower ends of the proposed ranges; or, a
current nonattainment site may be
projected to be in attainment of PM;e
NAAQS. Whereas it is possible that
revised primary NAAQS within the
proposed ranges could represent overall
less stringent requirements for emission
controls nationwide, EPA's analysis
indicates that at a significant number of
individual sites, control requirements
more stringent than those now required
may be necessary.

The proposed change in the indicator
for the primary NAAQS from TSP to
PM;o could create regulatory burdens
even where it did not shift an area from
attainment to nonattainment. This could
result in the need for control strategies
to refocus on sources emitting small
particles, States may also need to
develop PMie emission invenlories and
perform modeling based upon PMe.
Thus, the change in indicators alone
could cause significant impacts which
would be 8 factor to consider in
interpreting the Act.

2. Comparison for the Proposed
Secondary NAAQS

The comparison analysis performed
for the proposed secondary standard
consisted of examining ambient TSP
data with respect to existing and
proposed TSP NAAQS. The intent of the
analysis was to determine the number of
sites for which data indicated current
NAAQS are being attained, but where a
proposed NAAQS would not be
attained. The results would be an
indication of potential new control
requirements above those necessary for
exisling TSP.NAAQS. For-a revised
secondary standard at the lower end of
the proposed range (70 ug/m?, it was
evident that there would be well over
100 sites (the actual number was not
calculated) that would become
nonattainment due to a revised
secondary NAAQS. However, fora
revised standard from the upper portion
of the proposed range,*! there are no
sites now in attainment of all existing
TSP NAAQS which would become
nonattainment under a revised
secondary TSP NAAQS, except for four
sites if the revised NAAQS were set at
80 pg/m3'* EPA thus concludes
preliminarily that more stringent
controls will not be required at a
significant number of sites for a revised
secondary NAAQS from the upper
portion of the proposed range.

C. The Act's Applicability to the
Proposed NAAQS

As stated earlier, EPA has concluded
preliminarily that section 110 governs
the implementation of either (1) all
revised standards or (2) just those that
would impose significant new control
requirements beyond what the pre-1977
standards required. For the reasons jus!
described, EPA believes that the
expected PM,, standards will likely
impose new control requirements in a
significant number of areas. Hence,
under either view of the Act, section 110
will govern nonattainment problems
arising from the revised primary
standards.

The policies and rules that EPA
proposes in the remainder of this notice
would implement the Agency's basic

'! For purposes of deriving a SIP development
policy, EPA is assuming that the Administrator will
promulgate & secondary TSP NAAQS from the
upper portion of the proposed range.

* This analysis assumes that if any current TSP
NAAQS, cither primary or secondary, is not being
attained, the measures necessary to attain the
existing NAAQS will bring about attainment of the
revised secondary NAAQS. This assumption is
based on EPA’s finding that a secondary standard
from the upper portion of the proposed range woukl
be roughly comparable in stringency to the corren!
annual primary standard.
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conciusion that Section 110, and not Part
D, applies to implementation of the PM;e
primary standards. Throughout this
notice, however, EPA has attempted to
account for the possibility that the
Agency could conclude after considering
public comment that Part D is
sppropriate for implementing those
primary standards.

By contrast, the expected secondary
TSP standard might not impose more
stringent control requirements in any
area. If this is the case, section 110
would govern the implementation of that
standard under only the first of the two
interpretations described above; Part D
would govern under the second
interpretation. EPA has decided that,
rather than select one interpretation for
purposes of this proposal, it will
summarize the policy and the regulatory
consequences of applying Part D and
section 110, respectively, to a revised
TSP secondary standard, and solicit

comment on these two alternatives.
D. Solicitation of Comment

EPA recognizes that one important
consequence of implementing the PM;,
primary standards under section 110 is
that the Agency would be unable to use
such implementation tools as the section
173(4) construction ban, which would be
available under the alternative
approaches described earlier. Also, one
consequence of applying Part D to the
revised TSP secondary standard is that
areas thal are exceeding that standard
would be required to meet Part D's strict
RACT, LAER, and statewide compliance
requirements even when they have
already attained the health-based
primary PMyo standard. Furthermore, for
the reasons explained at length in the
discussion of PSD increments (see
Section V.1.d. of this notice), the choice
of section 110 to implement both the
primery and secondary NAAQS could
relieve new and modified particulate
matter sources of the requirement to
demonstrate protection of the PSD
increments for Class II and III areas.

EPA solicits comment on its legal
analysis and conclusions, and whether it
has properly concluded that these
consequences would result from
selection of different alternative
schemes for implementing the revised
standards and whether these
consequences should affect the
Agency's choice of a legal pathway.

IV. State Implementation Plan
Transition Program
A. General
This portion of the preamble sets forth

EPA’s proposed policy for actions that
States must take to meet the planning

requirements of the Act, focusing on the
preparation and submission of
appropriate SIP revisions for existing
sources. The next portion of this
preamble focuses on the SIP program for
the preconstruction review of new
sources, including the PSD permit
program.

B. Primary NAAQS

1. Transition Policy

Because the existing control slrate{lea
serve to reduce ambient levels of bot
TSP and PM;e, States must not
dismantle existing particulate maiter
control programs until they can
demonstrate that the existing SIP's can
be altered without jeopardizing timely
attainment or maintenance of the
primary PM;o NAAQS (or the revised
secondary NAAQS). All requirements of
existing SIP's will remain in effect until
SIP revisions modifying existing
emission limitations are approved by the
Agency. [See Section 110(i), 42 U.S.C,
section 7410(i).] The existing limitations
will remain fully enforceable for
purposes of Federal and State
enforcement and citizen stits. The
Agency will work closely with State and
local agencies to assure a vigorous
enforcement program throughout the
transition period.

This policy is not only in conformance
with the Clean Air Act but also is
appropriate for environmental and
equitable reasons. Compliance dates for
particulate sources have long since
passed. Further delays in compliance
based merely on a possibility of a future
change in ambient standards would
adversely affect air quality and could be
unfair to sources that have complied.
Moreover, it is unlikely that many
sources could demonstrate with
certainty that the current level of
required control well beyond the
level that would be required at the most
stringent combination of ambient levels
contained in the proposal.

2. Ambient Data Base

In establishing the PM;, SIP
development policy, & major concern is
the lack of ambient PM;, data with
which to ascertain the extent of NAAQS
violations or to develop an attainment
and maintenance strategy. This section
discusses the scarcity of ambient PMys
data and the background of procedures
for using TSP data where PM,o data are
not available. The program for SIP
development discussed in the next
section has been especisally tailored to
account for the lack of ambient PM,o
data.

Ambient samplers with inlets
designed to collect PMy, have recently

become available but are not yet in
widespread use. EPA has been operating
thirty-nine PM,o samplers since mid-
1983. These 39 samplers, together with
any samplers that State or local air
pollution control agencies or indusiry
may have in operation, will not provide
sufficient ambient PM;s data to allow
States to comprehensively evaluate the
PM,o attainment status for all areas. To
make such a determination, States will
have to use all available ambient data.
This includes TSP data as well as data
and statistical relationships derived
from EPA's “inhalable particulate™ (IP)
network.

In 1978 EPA began operating ambient
samplers in the IP network which
consisted of ambient air monitoring
stations containing high volume
samplers [(hi-vols) collocated with
dichotomous samplers having inlets
designed to measure particles nominally
15 micrometers and less [PM,;s) and fine
particulates (less than 2.5 micrometers).
The stations in the network were
located in urban and suburban areas
throughout the U.S. to reflect maximum
concentration and population exposure
due to urban and industrial sources, and
also in nonurban areas lo provide
information on background levels. The
39 ambient samplers measuring PMie
noted above were added to existing
stations in this network.

Analysis of data from the IP network,
including nine PM,, samplers operated
since early 1982, reveals that the PMs»
portion of TSP varies widely. It would,
therefore, not be appropriate to
establish & single nationwide conversion
factor to simply convert ambient TSP
values to ambient PM;o values. EPA has
used the IP network data, however, to
develop a statistical approach for
estimating from ambient TSP data the
probability that PMse NAAQS are being
violated in the area represented by the
ambient sampler. This probability has
been termed the "nonatiainment
probability.”

Procedures for using statistical
probabilities in the absence of ambient
PM; data are explained in a draft
document, PMye SIP Preparation
Guideline. A companion document,
Procedures for Estimating Probability of
Nonattainment of a PMy NAAQS Using
Total Suspended Particulate or
Inhalable Particulate Data (referred to
herein as the “probability guideline")
explains in detail the methods for
estimating PM;, levels using ambient
PM,; data, or for estimating the
probability of PM;s nonattainment using
TSP data. EPA salicits comments on
bath documents. The probability
guideline also contains guidance on




13140

Federal Register / Vol. 50, No. 63 / Tuesday, April 2, 1985 / Proposed Rules

determining the spatial extent of PMy
nonattainment problems, i.e., the “area"
represented by an ambient PM;e sampler
for purposes of control strategy
development and implementation. EPA
solicits comments on using the criteria
to define PM,, areas, specifically, the
appropriateness of the criteria, any
other criteria that could be used, and
how to assure nationwide consistency.

3. SIP Development Policy

a. General Background

For the reasons described earlier, EPA
is proposing to require implementation
of the primary PM;e standards under
section 110 of the Act. Section 110(a)(1)
provides that each State shall adopt and
submit, within 9 months after revision of
a NAAQS, a plan (SIP) providing for
attainment and maintenance of the
revised NAAQS everywhere in the State
as expeditiously as practicable but no
later than 3 years from the date EPA
approves the SIP. Section 110{a)(2)
requires that a SIP contain emission
limits, schedules and timetables and
such other measures as may be
necessary to assure expeditious
altainment and maintenance. EPA
regulations in 40 CFR 51.13, adopted
under section 110{a)(2) of the Act.
require that States demonstrate through
modeling or an adequate alternative that
this control strategy will indeed assure
timely attainment and maintenance.

EPA has considered different ways of
implementing this control strategy
demonstration requirement under the 9-
month SIP submittal schedule in section
110{a)(1). There is a great deal of merit
in awaiting ambient PM,, data to
specifically define the extent and degree
of PMj, nonattainment situations before
developing control strategies. However,
due to applicable Act requirements. and
the environmental risk in areas with
severe air quality problems, the
Administrator cannot permit delay in
the development of PM,e control
programs simply because ambient PMjo
data are unavailable.

Another approach would be simply to
call upon States to develop and submit a
full PM,, attainment demonstration and
control strategy for every area of the
country within the 9-month period. EPA
believes, however, that such a
requirement would be unreasonable for
certain areas. An analysis of the latest
ambient TSP data in conjunction with
the methodology in the probability
guidelines indicates that there could be
from around 60 to 200 counties in which
the PM:o NAAQS will not be attained.
While these numbers are the best
indication at this time of the potential
nonattainment situation for PMse. they

are only estimaltes and, furthermore. will
probably change as new ambient TSP
and PM;, data become available. The
eslimales are, however, useful as an
indication of the degree of PM,, SIP that
may eventually be necessary. The key
point is that many of the 3,141 counties
in the nation will need additional
particulate matter SIP provisions due to
the revised NAAQS. Thus, for many
areas, the existing TSP SIP's already
provide for timely attainment and/or
maintenance of the primary PM;o
NAAQS, even if EPA were to set the
standards at the low ends of the ranges
it has proposed. To call upon areas that
almost certainly have adequate SIP's to
resubmit those SIP's along with full
altainment demonstrations would be
unnecessary and therefore wasteful of
limited State resources. '

Furthermore, there will be areas that
have a significant likelihood of attaining
and mainlaining PM,c NAAQS, with
only minor SIP changes. States may be
able to gather ambient PM;o data in
these areas, adopt any additional
measures that a review of both the
ambien! data and the current SIP's may
show to be necessary, implement those
measures, and still meet the 3-vear
altainment deadline in section
110{a){2){A). Of course, modeling could
reveal the need for major SIP
adjustments in some of these areas;
therefore, immediate modeling and
adoption of necessary control measures
could bring about attainment more
expeditiously than would result if States
delayed these actions until after receipt
of ambient PM,, data. However, because
these areas may well need only minor
SIP adjustments and because PM;,
monitoring may show this to be true
well before the 3-year attainment
deadline, EPA believes that a demand
for immediate submissions of attainment
demonstrations and control strategies
for these areas would extract an
impracticable price for this more
expeditious attainment.

b. SIP Policy Description

For the reasons given immediately
above, EPA is proposing the following

“ Developing a sound attainment demonstration
is generally resource intensive. It requires an in-
depth study of the emission characteristics of
specific sources in the demonstration ares and a
thorough evaluation of the anticipated effects of
various emission levels from those saurces.
Although States have gained substantial expertise
developing altainment demonsirations for other
standards, including the current TSP standards,
such factors as the new PM,, data requirements and
the change from a deterministic to a stutistical form
of NAAQS will require the States to conduct new
types of analyses. While EPA will provide guidance
in this area (e.g., the PMy, SIP guideling). the States
will bear the primary responsibility for producing
these new demonstrations.

approach. At the time EPA promulgates
the final PM,e primary NAAQS, EPA
will divide all areas of the country into
three categories: (1) Areas with a strong
likelihood of violating the PMs NAAQS
and therefore of needing substantial Sip
adjustment (Croup 1), (2) areas where
existing SIP's probably need only minor
adjustment (Group 11}, and (3) areas
with g strong likelthood of attaining the
PMio NAAQS and therefore of needing
no SIP adjustments at all (Group If1). For
purposes of this program, “areas" are
conceptually the same as “areas” for
which classifications are designated in
Part 81, although there will be no ares
designations in Part 81 for PM,.
Furthermore, the spatial extent of a PM,,
attainment or nonattainment situation
may differ from TSP area boundaries
As discussed previously, guidanceis
provided in the probability guideline for
determining area boundaries for PM,..

The requirements for SIP's which
follow pertain only to SIP's for
attainment and maintenance of PM;,
standards. Requirements for SIP's for
preconstruction review of new or
modified sources are discussed in the
next major section of this notice.

(1) Requirements for Group I Areos
States will be required to submil SIP's
for all areas in Group I within 8 months
of promulgation of the primary PM,,
NAAQS. These SIP's will have to
contain full PMy control strategies
including a demonstration of attainmen!
as expeditiously as practicable, but no
later than 3 years from approval of the
SIP, and provisions for maintenance.

As provided in section 110{e) of the
Act, the Governor may apply. at the
time the SIP is submitted, for up to 2
additional years for attainment. The
Administrator may grant an extension if
he determines that:

. « « [A) one or more emission sources (or
classes of moving sources) are unable to
comply with the requirements of such plan
which implement such primary standard
because the necessary technology or other
alternatives are not available or will not be
available soon enough to permit compliance
within such 3-year period, and

(B) the State has considered and applied s
a part of its plan reasonably available
alternative means of attaining such primary
standard and has justifiably concluded that
attainment of such primary standard within
the 3 years cannot be achieved.

and that the plan provides for:

. . . [A) application of the requirements of
the plan which implement such primary
standard 1o all emission sources in such
region other than the sources (or classes)
described in paragraph (A) [above] within the
3-year period, and

(B) such interim measures of control of the
sources (or classes) described in paragraph
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{A] |sbove] as the Administrator determines
1o be reasonable under the circumstances.

(2) Requirements for Group Il Areas.
States will also be required to submit
siP's for all areas in Group I within 9
months of NAAQS promulgation, but
those SIP’s need not contain full control
strategies and demonstrations of
aitzinment and maintenance. Instead,
States may submit “committal” SiP’s
that supplement the existing SIP's with
enforceable commitments to:

(a) Gather ambient PM,, data, at least
to an extent consistent with minimum
FPA requirements and guidance.}*

(b) Analyze and verily the ambient
My data and report 24-hour PM;e
NAAQS exceedances to the appropriate
Regional Office within 45 days of each
exceedance.

{c) When the appropriate number of
verifiable 24-hour NAAQS exceedances
becomes available {see Section 2.0 of
the PM.e SIP Development Guideline) or
when an AAM above the level of the
menual PMie NAAQS becomes
available, acknowledge that a
nonattainment problem exists and
immediately notify the appropriate
Regional Office.

(d) Within 30 days of the notification
referred to in [c) above, or by the date 18
months after approval of the committal
SIP, whichever comes first, determine
whether the measures in the existing SIP
will assure timely attainment and
maintenance of the primary PMiq
standards, and immediately notify the
appropriate Regional Office.

(2) Within 6 months of the notification
referred to in (d) above adopt and
submit (if necessary) to EPA as PMyo
control strategy thal assures attainment
as expeditiously as practicable but no
later than 3 year from approval of this
committal SIP,

The committal SIP must include an
enforceable scheduale with appropriate
milestones or checkpoints. EPA will
review and act on both the committal
SIP's and on control strategies submitted
under step (e). For Group Il areas States
may, if they wish, submit full PM:e
altainment demonstrations for
g]%)up | areas in lieu of the committal

(3) Requirements of Group 11l Areas.
For Croup IIL, EPA will administratively
determine that the existing SIP is
adequate to demonstrate attainment and
maintenance of the PMye standards.

e —————

" Section 58.13{c) of Part 58, whick EPA
Proposed on March 20, 1984, would require States,
within 1 year after PMie NAAQS are promulgated,
o b‘rg;n vampling for PM,e everyday (at ot least one
""t'r 10 arvan wilh a PM,, nonaltainment probablity
985 percent ar greater, and every other day (at at
#331 one site) in areas with & nonattainment
pobability betwaen 20 and 85 percent.

States will, therefore, not be required to
make any SIP submission for Group 1l
areas at this time other than as required
under the preconstruction review and
air quality monitoring programs.

{4) Area Grouping Procedures. For
those areas where there are sufficient
ambient PM,, data to define PMy
NAAQS attainment or nonattainment,
the need for SIP revision can be
determined relatively easily. For these
areas, EPA will determine the
appropriate group based upon PM;e
data. For other areas with insufficient
PM,, data, EPA will use a 3-step process
to categorize areas. First, where ambient
TSP data are available, EPA
Headguarters staff, in cooperation with
the EPA Regional Offices, will use those
data end the probability guideline to
classify areas preliminarily as Croup 1,
IL, or IIL.*® Even though there is some
uncertainty in inferring PM;, levels from
TSP data, the ambient TSP dala now
available and the probability guideline
can be used for this purpose.

The Agency will presume that (1)
areas with a probability of at least 95
percent fit into Group 1, (2) areas with a
probability of between 20 and 95 percent
fit into Group 11, and [3) areas with a
probability of less than 20 percent fit
into Group IIL Second, the Agency's
Regional Cffices, after consulting with
the appropriate State and local agencies,
will evaluate the existing TSP SIP's and
other relevant information for each area
in their jurisdiction (1) to see whether
information other than the probability of
nonattainment justifies changing the
group for an area, and (2) to determine
the appropriate group for areas that the
Agency could not classify under the first
step because ambient TSP data were
unavailable. Third, when a Regional
Office suggests such a change, a review
group consisting of representatives of
EPA’s Headquarters and all Regional
Offices will be the final arbiter.**

'8 EPA has computerized the procedures
described in the probability guideline and will make
the computer software available to States 1o
calculate nonattainment probabilities. EPA will also
make the results of its own calculations available to
the States,

¢ Preliminarily, the number of areas in Group 1,
based on a 85-percent nonattainment probability
cutolf, will be from around 40 to 50 percent of the
number of projected nobaltaining area, depending
on the levels set for the PMy NAAQS. Dropping the
probability cutoff in § percent increments would
add roughly an additional § pervent of the number
of projected nonattaining areas 1o Group L. For the
@5-percent cutofl, the number of areas initially in
Group I could vary from approximately 25 to 100 for
the upper and lower ends of the NAAQS
ranges, respectively. It must be
however, that the number of arees ultimately
assigned to each of the three groupings will change
as more rocent ambient data become available and
when the Regional Offices conduct the remainder of
the group calegorization process.

This process will assure that the
decisions regarding grouping are
nationally consistent,

Examples of information that may
warrant moving an area from Group I
to Group 1L, or from Group I to Group L
are:

« facts showing that the current air
quality is attributable to an economic
slowdown or some other temporary
phenomenon rather than the stringency
of the area’s TSP SIP requirements,

* facts suggesting that there are few
enforceable measures in existing SIP's
yet to be implemented that would
reduce emissions that significantly
affect air quality,

* site-specific ambient PMy, data
showing that the area will have a
greater probability of violating the PM;o
NAAQS than initially presumed. and

* evidence that the area has an
unusually high proportion of sources in
categories whose emissions typically
have a high ratio of PMia to total
particulate matter.

Examples of information that may
warrant moving an area from Group I to
Group I, or from Group II to Group 11,
are;

* facts suggesting thal sources are not
yel in compliance with SIP measures
that, if enforced. would reduce
emissions that significantly affect the
area’s air quality;

* site-specific ambient PM,, dala
showing thal the area will have a lower
probability of violating the PMe
NAAQS than initially presumed; and

¢ evidence that the area has an
unusually high proportion of sources in
calegories whose emissions typically
have a low ratio of PM;s to total
particulate matter.

Examples of information that may
affect EPA’s classification of an arca not
preliminarily classified using a
nonattainment probability are:

* the amount and density of industrial
activity that would likely result in
significant ambient PM;o concentrations
in the area;

* the number and density of
roadways in the area that are near
activities likely to generate significant
particulate emissions and that are
subject to moderate and heavy vehicle
traffic;

* the degree to which the existing TSP
SIP will likely limit PM,, emissions from
these traditional and nontraditional
sources,

(5) Failure to Submit SIP. Where a
State fails to submit a PMyo committal
SIP for a Group II area within 9 months
of EPA’s promulgation of primary PMie
NAAQS, EPA will treat that area
instead as a Group I area. Section 110(c)
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of the Act which provides for EPA
promulgation would then apply. Section
110(c) would also apply where a State
fails to submit a SIP for an area that
EPA initially categorized in Group 1"

(6) Ambient Data Collection. The
Agency encourages States to begin
measuring ambient PMy, in all areas as
soon as possible regardless of how they
expect EPA to group particular areas
under the system just described. EPA
will not designate ambient reference or
equivalent method samplers until
sometime after promulgation of the
revised NAAQS and of the
accompanying Part 50 and Part 53
reference and equivalent method
requirements, Data from nondesignated
samplers, however, may be used prior to
such designation (see Section 3.3.2 of the
PM, SIP guideline). Measured data that
may be used for directly determining
PM;o NAAQS attainment or
nonattainment (instead of a probability
based on ambient TSP data) are those
data collected with samplers fitted with
inlets designed to collect PM;s or PMio.
The samplers include dichotomous
samplers, high-vols utilizing quartz fiber
filters, and the relatively new medium-
flow samplers now being marketed. The
States must also have utilized proper
quality assurance procedures when
collecting the data. States should
consult with the appropriate Regional
Office to determine if certain data can
be used for PMye altainment/
nonattainment determinations.

(7) Technical Guidance. The PMje SIP
guideline contains technical information
on the PM;oc NAAQS and on preparing
control strategies for them. Topics
discussed include monitoring PM;, air
quality, determining from ambient data
when nonattainment problems are
apparent, using PM,o emission factors,
dispersion and receptor modeling,
interpreting model results, writing
emission regulations, and measuring
PM;o emissions. It is meant to cover all
aspects of SIP development where
additional guidance is needed due to the
new focus on a PMy, size range.
References to other sources of
information are included where more
detail may be required, The guideline is
now in draft form and the public is
invited to examine it and submit
comments on it.

I the event EPA concludes that Part D applies
10 the primary PM, standards, EPA’s PMy
development policy would be quite different from
that just described. As discussed earlier, those
alternatives generally would provide for more
flexible SIP submittal and attainment deadlines and
allow EPA 10 use such measures as the Section
173({4) construction ban to address a State’s failure
to submit an adequate PM.s SIP revision.

Following the final promulgation
action on these proposals, EPA’s Office
of Air Quality Planning and Standards
will conduct workshops in selected
cities to provide further guidance on
developing SIP revisions to account for
PM;o NAAQS. The workshops will also
address the secondary NAAQS and the
preconstruction review program. These
workshops will be open to State and
local air pollution centrol agency
personnel and other interested parties.
A schedule of the workshops will be
provided in the final promulgation
notice.

C. Secondary NAAQS
1. Transition Policy

There are ample ambient TSP data
available for determining the extent and
degree of the TSP nonattainment
problem for the revised secondary

NAAQS, States also have a great deal of

experience in modeling TSP and
applying controls to resolve ambient
TSP problems. Since a revised NAAQS
at the upper end of the proposed range
for the secondary NAAQS would be
roughly equivalent to the current annual
primary NAAQS, most States may
already have SIP's sufficient for the
revised secondary NAAQS,

Until SIP's are revised to account for
the revised secondary NAAQS, which
will in some cases entail only verifying
the adequacy of existing provisions, the
same transition policy applies as
described for the revised primary
NAAQS. That is, a State’s existing SIP
regulations are still in effect until the
State revises them and EPA approves
them.

2. SIP Development Policy

As stated earlier, EPA has decided not
to select for the purpose of this proposal
a legal interpretation that would
determine whether Part D or Section 110
governs nonattainment problems arising
under the expected secondary TSP
standard. Instead the Agency
summarizes below the implementation
policies and rules that it would apply
under each alternative.

a. The Part D Alternative

Since under this alternative Part D
and section 107 of the Act would still
apply for the revised secondary
NAAQS, the area designations for
secondary TSP NAAQS would be
retained in Part 81. If the revised
NAAQS affected an area’s attainment/
nonattainment classification, the area
would be redesignated as appropriate in
Part 81.

Part D requirements would apply for
purposes bf the revised secondary

standard in all areas designated as
nonattainment for the current secondary
particulate matter standard. This
includes all areas designated
nonattainment for the current primary
standards. Not all of these areas have
approved SIP's and not all approved
SIP's for these areas appear to be
adequate o provide for altainment of
both the current and proposed TSP
standards. Consequently, where
appropriate EPA would issue notices of
deficiency and call for SIP revisions
under section 110{a)(2)(H) either at the
same time or soon after it promulgates
the revised secondary standard. The
Agency would use the discretion
provided under section 110(c}(1)(C) to
require States to submit revised SIP's
within 9 months of the notice of
inadequacy.*® EPA is proposing a 9-
month deadline for SIP submittal to
allow States to coordinate planning for
both the revised primary and secondary
standards.

Under this alternative, the revised
SIP’s for these nonattainment areas
would have to provide for attainment as
expeditiously as practicable and would
have to meet other Part D requirements.
States would have to impose RACT on
existing sources, at least to the extent
necessary to provide for attainment.
EPA would expect States to submit
plans containing complete attainmen!
demonstrations and adopted control
requirements. Under some
circumstances, however, EPA might
accept schedules for the adoption of
identified control measures. The
previous approach of applying RACT to
traditional sources in conjunction with
studies of nontraditional sources, with
later determination of the nontraditional
control measures that would be needed
(44 FR 20372, April 4, 1979), would no
longer be acceptable. States would aiso
have to establish nonattainment new
source review programs as described in
the next portion of this preamble on new
source review.

If a State failed to submit a SIP
revision in response to a notice of
inadequacy, EPA would propose (1) to
find that the area had failed to
implement the portion of its SIP that
requires it to respond to a notice of
inadequacy, and (2) to withhold Clean
Air Act funding under section 176(b).

Different requirements would apply in
all areas that are not designated
nonattainment under section 107(d). As

'* Thus, under this alternative EPA would
construe section 110{a){1}'s 9-month SIP submittal
deadline not to apply to less stringent standards.
but anly to those revised standards that wouold
require significantly greater controls,

<
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previously discussed, some States might
choose not to redesignate as
ponattainment some attainment and
unclassifiable areas that would be
vlolating the revised secondary
standard. Under this alternative,
following promulgation of the revised
standards, EPA would review the air
quality data from all altainment and
unclassifiable areas. Where the Agency
found violations of the revised
secondary standard in these areas, it
would issue a notice of inadequacy and
call for a SIP revision under section
110(a)(2)(H). To promote coordination,
EPA would use its discretion under
section 110{c)(1)(C) to set a 9-month
deadline for submission of the revised
plans. (Where appropriate, EPA would
also redesignate areas to
nonattainment.)

In those areas not designated
nonattainment, Part D would not apply
and the revised plans would have to
meet only section 110 requirements.
Section 110{a)(2)(A) requires plans to
provide for attainment of secondary
NAAQS within a reasonable time. EPA
would review attainment dates for these
areas on a case-by-case basis. As part
of this review, EPA would take into
account an existing regulation in
§ 51.13(b) of Part 51 which states that:

Where the degree of emission
reduction necessary for attainment and
meintenance of a secondary standard . . .
can be achieved through the application of
reasonably available control technology,
“reasonable time" for attainment . . . shall
be not more than 3 years unless the State
shows thal good cause exists for postponing
application of such control technology.

. In any region where application of
reasonably available control technology will
a0t be sufficient for attainment and
maintenance of such secondary standard, or
where the State shows that good cause exists
for postponing the application of such control
technology, “reasonable time” shall depend
n the degree of emission reduction needed
for attninment of such secondary standard
and on the social, economic. and
technological problems involved In carrying
out a control strategy adequate for
itlainment and maintenance of such
secondary standard.

As this passage indicates, § 51.13
requires States to attain the secondary
NAAQS in all secondary nonattainment
ireas within three years of secondary
plan approval if the application of
reasonably available control technology
(RACT) will bring about attainment
within that time. Even though
altainment may be postponed in these
areas in such cases when the State
shows good cause to do so, EPA solicits
tomment on whether it is appropriate to
Presume that attainment of the revised
secondary standard within three years

using RACT constitules attainment
within a “reasonable time" and, in
particular, on whether EPA should
amend § 51.13 to delete that
presumption.

Requirements for preconstruction
review of major new or modified
sources appear subsequently in this
notice.

If any area failed to respond to a
notice of inadequacy, EPA could
propose and implement funding
restrictions under section 176(b) as it
would do as described above for Part D
plan revisions.

b. The Section 110 Alternative

As indicated earlier, if EPA were to
choose section 110 over Part D for
purposes of implementing the revised
secondary TSP standard, it would be
interpreting the phrase “a national
ambient air quality standard” as it
appears in sections 171(2) and 107(d)(1)
as referring only to the NAAQS in
existence in 1977 and hence as
excluding any revision, whether &
tightening or a relaxation—of those
NAAQS. Thus, EPA would have no
choice but to rescind the current
designations for particulate matter for
an area if a State under section 107(d)(5)
asked EPA to do so. For that reason, the
remainder of this discussion describes
substantive SIP development

requirements that would apply under the

section 110 alternative in areas not
designated “nonattainment” for the
revised secondary standard.
(Subsequent sections of this notice
discuss new source review requirements
that would apply if EPA implemented
the secondary TSP standard under
section 110.)

Under this alternative, EPA would
construe the SIP submittal deadline in
section 110{A)(1) to apply to a// NAAQS
revisions. States would therefore have 9
months from NAAQS promulgation to
submit SIPs to attain the revised
secondary standard. States could
petition the Administrator under Section
110(b), however, to extend this deadline
up to 18 months beyond the end of the
initial 9-month SIP submittal period.

Under section 110(a)(2)(A), these
secondary plans would have to provide
for attainment of the secondary TSP
standard within a “reasonable” time. As
stated earlier, EPA would review the
attainment dates for these areas case by
case and would apply the § 51.13(b)
requirements discussed earlier. The
SIP's for these areas would not need
either 1o require sources to apply
reasonably available control technology
(RACT) or to provide for “reasonable
further progress" toward attainment.

It & State either failed to submit a
secondary standard SIP for a particular
area before the applicable submittal
deadline, or submitted a SIP that did not
meet the Act’s requirements, EPA could
promulgate a SIP for the area under
section 110(c) or withhold Clean Air Act
funding under Section 176(b).

D. Associaled Issues
1. Fugitive Dust Policy

The Administrator intends to continue
the fugitive dust policy (Tuerk, 1977;
Hawkins, 1977). Comment on this
proposed course of action is solicited.

2. Emissions Trading (Bubble) Policy

Revision of the particulate matter
NAAQS will affect alternative emission
reduction options (bubbles) that were
approved for existing particulate matter
SIP's, In the initial bubble policy, as
published on December 1, 1979, in the
Federal Register (44 FR 71780), sources
were warned that EPA was considering
revising its particulate matter NAAQS
and that if such size-specific standards
were promulgated, some alternative
approaches, initially approved by EPA,
might no longer be adequate under the
revised NAAQS. The policy indicated
that sources that used a bubble approach
to meet SIP emission limitations could
be treated no differently from sources
that did not; i.e., emissions from sources
using bubbles could not cause any
violations of the ambient air quality
standards. States should, therefore,
consider bubbles that were approved
after the publication of the policy but
prior to development of SIP's for revised
primary NAAQS as any other existing
SIP provision and may or may not revise
them in lieu of controlling PM;e from
other sources in the same affected area.
The determination of which additional
emission control measures are most
effective in providing for attainment
remains at the discretion of the State.

Even though the Emissions Trading
Policy Statement, which was proposed
on April 7, 1982 (47 FR 15076) as a
revision to the 1979 bubble policy, is
silent with respect to size-specific
particulate matter NAAQS, the intent is
the same. In general, bubbles cannot
interfere with a State's efforts to attain
and maintain NAAQS even if those
NAAQS are revised.

V. Impact on NSR/PSD Program
A. Overview

EPA's proposal to revise the NAAQS
for particulate matter necessitates
proposal of a number of significant
changes to the existing preconstruction
review requirements for new and
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modified major stationary sources. The
proposed NAAQS revisions would
potentially affect six existing sets of
Federal preconstruction review
regulations in Parts 51 and 52, and
would lead to substantial revisions to
existing SIP's for nonattainment NSR
and PSD (NSR/PSD). The affected
regulations include PSD requirements in
§51.24 and 52.21, regulations in §51.18(j)
and (k), and Appendix S (The Offset
Ruling) of Part 51, which govern how
States are to develop approvable
nonattainment NSR rules, and the
construction moratorium codified in
§52.24.

The purpose of this portion of the
preamble is to describe the anticipated
impact of revised NAAQS for
particulate matter on the applicability
and content of the NSR/PSD regulations
and to propose a transition program that
would enable EPA and the States to
make the necessary changes within their
preconstruction review programs.

Changes 1o the existing NSR/PSD
program would result from any of the
following factors: {1) A finding that Part
D would not govern implementation of
the primary PM;o standards;*® (2] a
finding that Part D also would not
govern implementation of the secondary
TSP standard;*° and (3) the
establishment of a new, additional
indicator for particulate matter, i.e.,
PM;o. For instance, the application of
only section 110 (o either the primary or
secondary NAAQS would significantly
affect the geographic applicability of
NSR/PSD rules. Also, the creation of a
second regulated form of particulate
matter acts to create a dual PM;o /TSP
system for the control of particulate
matter in the PSD regulations.

B. PSD Progrom
1. Program Jurisdiction

Section 51.24 sets forth minimum PSD
requirements that SIP’s must contain in
order to warrant EPA approval. States
with EPA-approved PSD requirements in
their SIP's can implement their PSD
preconstruction review program without
direct EPA intervention. Until EPA
approves a Stale PSD SIP program,
however, EPA must ensure that a PSD

1% While EPA now believes that section 110,
rather than Part D, should entirely govern
implementation of the proposed primary PMw
stundurds, the Agency is open to the possibility that
Part D may sctualfy apply. Aw noted throughout
today's notice, EPA is soliciting comment on the
issue of which legal puthway is appropriate to
direct SIP development pursuant to the proposed
NAAQS changes for particulate matter.

30 Ay indlicated earfier, EPA has not decided
whether Part D or Section 110 would apply under
the revised TSP secondary standard. The NSR/PSD
discussion, therefore, describes the consequences of
choosing each scheme.

program is conducted according to
procedures under §52.21 fhereinafter,
the “Part 52 PSD Regulations”). Under
the Part 52 PSD Regulations, EPA may
delegate all or a portion of its
implementation and enforcement
authority for the Federal PSD program to
a State.?! States with delegated PSD
responsibility are required lo carry out
the PSD preconstruction review process
in accordance with EPA policies and
procedures.

Most States either administer their
own approved PSD programs, having
received SIP approval under § 51.24, or
administer the Federal PSD program
through a delegation of authority by
EPA under §52.21(u). For less than ten
States, EPA implements the Federal PSD
program as part of the SIP as required
by section 110(c) of the Act.

The Administrator is inclined to make
the changes to the Part 52 PSD
regulations that are proposed below
effective immediately upon
promulgation of the revised PMio
standard. States, on the other hand, will
have 9 months to adopt new PDS rules
for PMyo and submit them to EPA for
approval. Thus, the new requirements
for PMio would be effective immediately
not only where the Administrator is
directly responsible for the program. but
also where he has delegated the
Agency's PSD authority to a State or
local agency. Consequently, prospective
sources applying for a PSD permit in
areas where EPA's Part 52 PSD
Regulations are in effect would have to
take PMio into account,

Each delegation {including any
supporting State regulations and the
terms of the delegation itself) should be
carefully evaluated by the affected
agency to defermine whether it would
be the intent of that agency, and within
its legal authority, to begin implementing
the PSD program in accordance with the
amendments being proposed. Many PSD
delegations were possible only after
PSD requirements were developed at the
State level. This regulatory language,
while not formally submitted as part of
the SIP, was determined by many States
to be a necessary step to enable them to
issue federally enforceable PSD permits
under a delegated program. Even in the
case of State delegations which did not
require the development of parallel

= Full delegation represents a complete transfor
of EPA respanaibility for implementing and
enforcing the PSD regulations. A partial delegation
means that EPA retains some program
respansibility. Often, under a partial defegation, the
State or locul agency will carry out the “processing™
activities, including review applicability, permit
completeness, BACT, air quality, and other impact
analyses, while EPA retains responsibility to issae
and deny PSD permits.

State PSD) rules, the language of the
delegation agreement may not be open
to an immediate transition to PM. In
some cases. the delegation agreement
made between EPA and the State or
local agency may not require that the
agency request or implement
enforcement authority for future
standards and requirements, EPA
encourages any agency with delegated
PSD responsibility to continue
implementing and enforcing the program
and will work with each applicable
agency to ensure that the transition to a
dual PM,s/ TSP system wiil be
completed as smoothly as possible.

Similarly, States with approved PSD
programs in their SIP's should carefully
evaluate their regulatory and statutory
language to determine whether such
programs could inevitably expand to
cover PM,o. For example, some State
PSD regulations may refer to the
“national ambient air quality standards”
without any subsequent reference tying
such “standards” to a particular version
of the NAAQS. Consequently, States
having an “open-ended” reference to the
NAAQS may determine that the State
regulations automatically incarporate
any subsequent revision of these
national sfandards. Similarly, EPA
believes that references throughout a
State’s PSD regulation to the term
“particulate matter” can sometimes be
interpreted to refer to the specific size
fraction of particulate matter regulated
by EPA and an amendment specifying
PM;e would not be necessary.

EPA will also work closely with those
agencies having an approved PSD
program in their SIP, who may wish to
accept delegated authority to implement
the amendments proposed today, while
any necessary changes are being made
to their existing SIP's in order to
accommodate PMso.

Today's proposal assumes that PSD
rule conversions to PMye can take place
without serious problems. However.
since a considerable number of States
now have responsibility for
implementing the PSD program, this
assumption needs to be carefully
evaluated to see if an alternative
approach for phasing in the new Part 52
requirements would be more
appropriate, The alternative being
considered most seriously by the )
Administrator is to delay amendment of
the Part 52 PSD regulations (as
described in this notice) untif the time
when all States are required to have
approved preconstruction review
procedures in their SIP's. Delay of the
Part 52 PSD amendments is being
considered since significant program
changes are expected under any of the
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implementation alternatives described
{n this notice. As will be discussed in
more detail, however, EPA
scknowledges that the changes will be
especially extensive, particularly in the
area of geographic applicability, in the
event that EPA chooses to apply section
110 to the new standards.

During the public comment period,
EPA expects to gain a much better
understanding of the immediate
adaptability of existing PSD programs fo
address PMso. In the event that most
States are unable to make an immediate
conversion needed to cause a PMyo
review, then the Administrator would
consider delaying the implementation of
the PMyo changes in the areas where
EPA has direct PSD permit
responsibility, including areas where
States implement PSD review under
delegated authority.

Thus, the Administrator solicits
comments on the merit of a delay in the
implementation of the Federal PSD
program, including whether an
immediate conversion is necessary to
provide adequate environmental
protection in the interim. That is, does
the TSP review under PSD represent a
reasonable program for particulate
malter during the time of PM;e
development, or must EPA insist on an
Immediate conversion within its Part 52
rules even before States are given an
vpportunity to revise their own rules?

2. Proposed Part 52 PSD Regulations

PSD regulations in § 52.21 govern the
way that EPA and its delegated State
representatives carry out PSD reviews.
EPA is proposing to add several new
PM,, requirements to its Part 52 PSD
regulations, which would establish a
dual system for the preconstruction
review of particulate matter, i.e., TSP
and PMye. As mentioned above, EPA
intends to make the new rule
requirements effective immediately on
the date the final notice appears in the
Federal Register, using its authority
under section 301{a)(1) of the Act.
However, under section 301, EPA also
has authority to fashion a transition
program to avoid any unreasonable
hardship associated with applying new
PMs requirements within the rule
changes too quickly. As proposed, each
new provision governing PSD review for
particulate matter would apply to any
pProposed major stationary source or
major modification that has not filed a
complete PSD application on or before
the effective date of the new
requirements, In addition grandfather
Provisions granting varying degrees of
relief from the PM,s ambient monitoring
requirements are also being proposed in
teday's action as described below.

a. Source Applicability

PSD review applies to new major
stationary sources and major
modifications of existing major
stationary sources. A "major stationary
source” for PSD purposes is (1) any
source type belonging to a list of 28
source categories that emits or has the
potential to emit 100 tons per year (TPY)
or more of any pollutant regulated under
the Act, or (2) any other source that
emits or has the potential to emit any
pollutant regulated under the Act in an
amount equal to or greater than 250
TPY. The PSD review requirements
apply to any regulated pollutant which
the new or modified major stationary
source would emit in significant
amounts. Thus, a source may be “major'
for only one pollutant, but PSD review
would apply to other pollutants emitted
in “significant” amounts bul for which
the source is not a major emitter.

To date, implementation of PSD
regulations with respect to particulate
matter has been principally guided by
the definifion of particulate matter
contained in §60.2 of 40 CFR Part 60
which refers to emissions of particulate
matter that can affect ambient
concentrations of TSP. While this
linkage to ambient TSP is somewhat by
design, the definition of particulate
malter principally enables enforcement
authorities to determine if the applicable
control technology is effective in its
operation. In order to make the
necessary distinction between
emissions that contribute to @mbient
amounts of TSP versus ambient amounts
of PMy, EPA is proposing two new
definitions. First, a definition of
“particulate matter emissions™ is being
proposed in § 51.100(gg) to have
essentially the same meaning as the
definition of “particulate matter” in
§ 60.2, and would apply to particles
affecting the ambient concentrations of
TSP. Second, EPA is proposing a
definition of “PM;s emissions" in
§ 51.100(ii), which focuses on emissions
of particles affecting ambjent
concentrations of PM;q.

While these two definitions would
sarve to distinguish between emissions
of the two regulated forms of particulate
matter being proposed, it should also be
apparent that “PM;e emissions" are
included in “particulate matter
emissions.” Thus, amounts of PM,s being
emitted by a source would count toward
the amount of “particulate matter
emissions” (TSP) that a source would
emit regardless of whether the PM;o
contribution was significant in itself.

EPA is also proposing a new
emissions rate within § 52.21(b)(23)(i)
that would define the term “significant”

for PM;e. The new rate would establish
formally that PMy, is a “regulated”
pollutant for the purposes of the Part 52
PSD regulations. This rate would be
used to determine when emissions of
PM,e from & major new or modified
source would require PSD review. An
emissions rate lower than the significant
emissions rate would allow such source
to be excluded from PSD review with
respect to PMio on the grounds that such
lower emissions would be insignificant,
i.e., de minimis.

In selecting a value which is being
proposed to be used to define
“significant” for PM;e, the Administrator
has applied the methodology used to
select the original particulate matter
significant emissions rate promulgated
on August 7, 1880. That methodology
used four percent of the 24-hour primary
standard as a design value which was
then converled to an emissions rate in
accordance with EPA modeling
procedures and rounded to the nearest 5
tons.** This resulted in a significant
emissions rate for particulate matter of
25 TPY. Applying this approach to PM;s,
based on a 24-hour primary standard of
150ug/m? for PMio, vields an emissions
rate of 15 TPY.

While the Administrator is proposing
today a significant emissions rate of 15
TPY for PMys, he wishes to emphasize
two points. First, the proposed value is
based on the Administrator’s
Ereliminnry inclination to select a 24-

our PMio NAAQS from the lower
portion of the range of PM;o
concentrations that he has proposed.
Should he select a different value for the
NAAQS, the significance level for PM;q
would be adjusted accordingly.

Second, EPA is currently undertaking
a study which will use a permit data
base of approximately 300 major and
nonmajor sources to analyze alternative
significance thresholds. The study will
examine the impact of a range of
emissions rates, including the 15 TPY
value, in terms of environmental
benefits (as quantified by emissions
reductions achieved) versus
administrative burden (as quantified, for
example, by number of PM;, pérmit
reviews), The results of this analysis
will be considered in the final selection
of the significance value for PM;o. In
addition, the completed evaluation will
be placed in the rulemaking docket as
soon as possible but no later than 30

22 A detailed description of how and why EPA
selected the particular approach referred to here to
define the significant emissions rates is p ted (n
the preamble 1o the August 7, 1980, PSD
amondments (45 FR 52676). This discussion is
contained in Soction X1, De Minimis Exemptions,
pp. 52705-52710.
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days after the date of this proposal. This
will allow for at least 30 days of public
inspection of the contents of the study
so that the appropriate public comment
may be formulated. The Administrator
intends to take into consideration all
relevant comments before making his
final selection.

A “major modification” is generally a
physical change to, or change in the
method of operation of. a major
stationary source resulting in a
significant net increase in the emissions
of any pollutant subject to regulation
under the Act. As proposed, the PSD
review requirements would apply to
particulate matter if a significant net
increase in the amount of either
particulate matter emissions (25 TPY) or
PM;e emissions (15 TPY occurs at a
stationary source that had already been
established as “major” before the
preposed modification.

The determination of whether a
proposed modification would exceed the
PM, significance threshold would be
based only on PM,, emissions changes
which include actual emissions changes
from a particular modification and other
creditable increases or decreases in
actural emissions thal are
contemporaneously associated with the
modification. That portion of the
contemporaneous particulate matter
emissions changes with a particulate
size larger than PM;o would not be
creditable as an emissions reduction or
increase with respect to PMy, emissions.
Consequently, projects that could avoid
PSD review for TSP by demonstrating
that no significant net emissions
increase would occur with respect to
TSP might still be subject to review for
PMseo.

b. PSD Geographic Applicability

If a proposed source of modification
qualifies as major, ifs existing or
prospective location must be in a PSD
area in order for a PSD review to apply.
A PSD area is one designated as
attainment or unclassifiable under
Section 107 or any pollutant for which a
NAAQS exists, regardless of what
pollutant emissions cause the source to
be major. In general, once it is
determined lﬁat a proposed major
source or major modification would
occur in a PSD area, the PSD review
appplies to significant emissions
increases of each regulated air pollutant,
unless the area is designated
nonattainment under section 107 for that
pollutant. For the nonattainment
pollutant(s), certain nonattainment NSR
rules in § 51.18 and Part 51 Appendix S
would apply instead.

With respect to PM;o, EPA anticipates
that under a section 110 pathway, the

PMo preconstruction review would be
covered under the PSD requirements in
all locations for two reasons.®? First,
States would not be designating PMio
nonattainment areas pursuant lo section
107 of the Act. Second, since PSD would
apply to major construction in any area
designated as attainment or
unclassifiable pursuant to secton 107 for
any pollutant, then the PSD
requirements would apply in all areas
unless an area were designated as
nonattainment for a// of the pollutants
for which section 107 designations
apply. This pervasive nonattainment
situation does not now exist for any
area in the nation, so there is no basis
for exempting a major source from PSD
review with respect to PM;o. However,
in the event that this should occur and
PM,o sources are allowed to escape
major source preconstruction review,
the Administrator would consider
imposing a new applicability
requirement for PMio sources that would
bring PMye sources under PSD review
regardless of the section 107 area status
for ether pollutants. The Administrator
believes that he has authority to
promulgate a new applicability
requirement for PMyo under section 168
of the Act, but has no compelling need
to do so at this time.

The PSD review for TSP would apply
in many areas regardless of whether
Part D or section 110 would govern
implementation of a revised secondary
TSP standard. Under the Part D option.
the PSD review for TSP would continue
to apply to new major sources or major
modifications that emit significant
amounts of particulate matter emissions
(TSP) in areas designated pursuant to
section 107 as attainment or
unclassifiable for a revised TSP
secondary, NAAQS. Only in cases
where the area is designated as
nonattainment for the TSP standard
would the nonattainment NSR rules
instead of the PSD requirements apply
to that regulated form of particulate
mafter. If section 110 applied instead of
Part D, PSD review for TSP would occur
in all areas for the same reasons that the
review for PM;e would apply in all
locations.

5 These reasons would not apply should the
Administrator reverse his preliminary conclusion
and decide thnt the PM.s NAAQS s governed in
part by Part D of the Act. Under a Part D approach,
PSD review for PMie would occur only in areas
whijch are designated uncisssified or attainment for
PM,s. In nonsttainment areas, preconstruction
review requirements developed pursuant to Part D
of the Act would apply.

c. Best Available Control Technology
(BACT)

Any major stationary source or major
modification subject to PSD must
conduct an analysis to ensure
application of BACT for each pollutant
regulated under the Act that the source
or modification would emit in a
significant amount (except a pollutant
for which the area is nonattainment).
Today's proposal to make PMis a
regulated form of particulate matter is
not expected to cause significant
changes in the way that BACT
determinations are made for particulate
matter, at least for the near term.

Technology presently applied for
g:rticulate matter appears generally to

effective for controlling both TSP and
PM;o. No compelling reason now exists
to emphasize one form of control over
another. The Agency is in the process of
assessing the effectiveness of various
existing NSPS in controlling PM.s
emissions (see Section VI, IMPACT ON
NSPS PROGRAM) and will later make
any necessary adjustments in BACT
policy.

The addition of PMys requirements
could cause PM,, emissions 1o trigger
the BACT requirement for particulate
malter independently from TSP, In
addition, the triggering of BACT by PM.
emissions may necessitate a change in
the way the BACT emissions rates in the
permit for particulate matter are to be
be expressed.

The Administrator envisions two
possible approaches for setting and
enforcing BACT for PMye. He would, as
a matter of policy, sllow the use of
either approach, provided that the
selected limit is enforceable. First, the
permitting authority could write an
emissions limitation expressly for PMs
by using available PM,, emissions
factors. This approach would also use
PM;, emissions estimates reflecting
source operation under application of
the best control technology achieved in
practice, taking into account energy,
environmental and economic impacts,
and other costs.

Alternatively, once the control
technology for meeting BACT with
respect to PM,o has been determined,
the permitting authority could express
the emissions limitation in terms of
particulate matter emissions rather than
PM;s emissions. This alternative
approach may be more desirable
initially for States finding that the
existing particulate matter emissions
limits in their SIP's are sufficient to
prevent PM,s NAAQS violations and
therefore will not be revised and
expressed in terms of PM;, emissions,
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and & control strategy based on
particulate matter controls is to be
retained for some period of time.
Similarly, this approach may be
advisable where the SIP does not
contain an enforceable means to ensure
compliance with PMyo emission limits.
The use of such a surrogate BACT
emissions limit may also appear useful
when the selected BACT equates to
NSPS since it is not likely that there will
be any immediate changes made to the
existing NSPS emissions limits for
particulate matter as established under
Part 60.

d. NAAQS Analysis/Increment
Consumption

Section 165(a)(3) of the Act provides
that no PSD source can be approved for
construction if it would cause or
contribute to ambient concentrations of
a pollutant that would exceed the
applicable NAAQS. For any PSD
application submitted to EPA on or after
the effective date of these proposed Part
52 amendments, such demonstrations
for particulate matter would be based
on PMye and TSP, as applicable. (See
Section e, PSD Monitoring, of this notice
for further discussion pertaining to
interim impact analyses for PMie
NAAQS.

As described earlier, the PSD program
for PMis under the section 110 pathway
would apply to both attainment and
nonattainment situations. This means
that the PSD NAAQS analysis and all
other applicable PSD requirements
would affect the ability of new and
modified PM;o sources to construct in an
area where PM;s NAAQS violations
already exist or could result from the
proposed source. The applicable criteria
for determining when a source or
modification would be causing or
contributing to a NAAQS violation for
PSD purposes are those set forth under
§ 51.18(k), which the Administrator is
proposing to revise today to accomodate
PM;,.24 (See also the discussion in
Section C., Nonattainment NSR
Requirements, of this notice.)

The Administrator, under the Part 52
PSD regulations, intends to require, at a
minimum, that sources found to cause or
contribute to a PMye NAAQS violation
must obtain sufficient offset so as to
provide & net air quality benefit in the
affected area, thus satisfying the “cause
or contribute to” language under section

* The § 51.18{k) program. as proposed. would
continue to apply under a Part D pathiway for the
primary PMys standards bot would then apply only
in areas designated as altainment or unclussified for
PMys. Preconstruction review requirements
developed pursuant to Part D of the Act would -
apply to major new or modified sources that would
construct in designated PMys nonattainment areas.

165(a)(3) of the Act. The Administrator
is also considering whether the “cause
or contribute to" language may require
additional conditions beyond the type of
emissions offset program just described,
and he solicits comments as to what
additional conditions should be
considered.

As described earlier, if EPA chooses
to implement the revised secondary TSP
standard under section 110, the PSD
program for TSP would, like the program
for PM,e, govern in all areas regardless
of their attainment status. This means
that EPA would apply the requirements
of § 51.18(k), including the additional
requirements suggested in the previous
paragraph, to assure that new and
modified TSP sources do not cause or
contribute to TSP NAAQS violations. If
EPA implements the revised secondary
TSP standard under Part D, however,
the PSD program for TSP and the
requirements of § 51.18(k) would apply
only to new and modified sources
locating outside areas designated
nonattainment for TSP under section
107.

Under section 165(a)(3) of the Act,
each PSD application must also contain
a demonstration that the proposed
source or modification would not cause
or contribute to air quality
concentrations which exceed the
maximum allowable increases (PSD
increments) for particulate matter or
sulfur dioxide (SO:) for at least those
areas designated as Class I areas under
Part C of the Act.

The choice between section 110 and
Part D to govern implementation of a
relaxation of the secondary NAAQS for
particulate matter, however, arguably
would affect the applicability of the PSD
increments for Class II areas for that
pollutant.

In general, to be a Class Il area and
hence subject to the Class Il increments,
an area must be designated
“attainment” or “unclassifiable" under
section 107(d). [See sections 162(b) and
163(b) of the Act.] To be subject to the
Class II increments for particulate
matter, an area arguably must bear such
a designation for a NAAQS for
particulate matter, not just for any
NAAQS.»

»Specifically, section 165 applies only to major
construction located . . . in any area to which this
part applies . . . ." Section 163 states that the
maximum allowable concentration of any air
pollutant in any area to which Part C applies shall
not exceed any increment of air quality for sulfur
dioxide and particulate matter. Section 162(b)
clarifies that “All areas in such State identified
pursuant to section 107(d){1) (D) or (E) which are
not established as class | under () shall
be class Il areas, . . .” Thus, taken collectively, the
PSD increments for each pollutant are strongly
linked 1o the section 107 designation process for

If EPA were to choose section 110
over Part D for purpose of implementing
the secondary TSP.standard, it would be
interpreting the phrase "“a national
ambient air quality standard"” ag it
appears in section 171(2) and 107{d)(1)
as referring only to the NAAQS in
existence in 1977 and hence as
excluding any relaxation to those
NAAQS. Under the interpretation, and
assuming EPA also retains its
preliminary conclusion that section 110
governs the primary PM,s NAAQS, EPA
would have no choice but to rescind the
current designations for particulate
matter for an area, if a State under
section 107(d)(5) asked EPA to do so. If
EPA rescinded those designations, the
area would no longer be a Class Il area
for particulate matter and therefore no
longer subject to the Class Il increments
for that pollutant.

If EPA were to choose Part D over
section 110 for the secondary TSP
standard, on the other hand, it would be
interpreting the phrase "a national
ambient air quality standard" as
encompassing relaxations to the
NAAQS in existence in 1977. Under that
interpretation, EPA would retain its *
current powers to redesignate areas and
to accept or reject changes that States
submit under section 107(d)(5). Hence,
EPA could retain “attainment” or
“unclassifiable” designations for the
new particulate matter NAAQS, and the
Class Il increments for particulate
matter would remain in effect for areas
with these designations.

The remaining discussion of the
requirements for new and modified
particulate matter sources to
demonstrate protection of the Class I
increments for particulate matter,
therefore, arguably will be relevant only
if EPA implements one of the revised
particulate standards under Part D
rather than section 110. For illustration
only, the discussion assumes that EPA
implements the secondary TSP standard
under Part D.

The Administrator ultimately
envisions a dual increment system for
particulate matter. That is, separate PSD
increments for TSP and PM,, would be
in effect. The existing increments for
particulate matter, i.e., TSP, are defined
by statue and cannot be changed, given

that pollutant. To conclude otherwise (L.e., that all of
the PSD increments apply in any area designated as
attainment or unclassifiable under section
107{d}1){D) of (B} for any pollutant) would suggest
that major construction locating in an area that is
clean under section 107 for any pollutant would face
an increment review for all pollutants, even if the
area were nonattainment for both SO; and
particulate matter.
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the factual record available to date.*®

Under today's proposal, these
increments will be clgrified so as to
apply to ambient TSP concentrations.
The proposed revisions to the
particulate matter NAAQS, when
finalized, would trigger a requirement
under section 166 of the Act to
promulgate, within two years after the
NAAQS revision, additional regulations
to prevent significant air quality
deterioration with respect to the primary
PM;s NAAQS. Section 166(c) requires
that “Such regulations shall provide
specific numerical measures against
which permit applications may be
evaluated, a8 framework for stimulating
improved control technology, protection
of air quality values, and fulfill the goals
and purposes set forth in section 101 and
section 160." Section 166(d) further

rovides that the measures established
at least as effective as the existing
section 163 increments.

This discussion is intended to raise
issues associated with PM,e Section 166
rulemaking and place EPA in a position
to complete rulemaking as expeditiously
as practicable. In addition, it should
serve to aid States now in their
comprehensive design of PM,e PSD
programs.

One of the first considerations must
be the rationale for setting the PM;,
increments in light of the primary
NAAQS and the existing TSP
increments, The approach used by
Congress to establish (he existing
increments for SO, and particulate

¢ Pursuant 1o a settlement with petitioners in
Chemical Manufocturers Association v, EPA, D.C.
Cir. No. 79-1112, EPA agreed to propose revisions 1o
cerinin PSD requirements, i appropriate, st the time
It proposed revisions to the particulate mattor
stundards on public health or welfare, In rejovant
part, the settlement atated that “{wihen EPA
propones a new size cutoff for purposes of the
NAAQS, it ahall also proposs (a) a new size cotoff
for PSD purposes that would remain in eifect
indefinitely (i.e. the ‘permanent PSD cutoff"), and
{b) an interim size cutoff for PSD purpose thut
would remain in effect until EPA 1akes final action
on the permanent PSD cutoff. The interim cutoff will
uxclude only those particles which clearly appear
not 1o pose substantial health and welfare risks and
therefore ure highly likely to be exciuded
permuanently.”

As discussed In the rationale for the primary and
secondary standards, in the March 20, 1884,
proposal notice. although the Agency's review of the
data suggests that particies larger than 10
micrometers might be safely excluded from the
primary standard, such particles csn contribute to
soiling and nuisance and therefore may have
substantial welfare effects. The Administrator
therofore proposed to retain TSP as the indicator for
the secondary standard, Thus, by the terms of the
CMA agreament itself, there appears to be no
appropriate cutoff below that for TSP, and the
contemplated interim and permanent relief is not
available. Therefore, EPA proposed in the Murch 20,
1864, notice not to change how "particulate matter”
is defined for purposes of the PSD {ncrements {59 FR
10408). -

malter involved the use of specific
percentages of the lowest NAAQS
concentration in each measurement
period.®? Given the likely event that the
Administrator selects NAAQS
concenltrations for PMy, from the lower
portions of the proposed ranges, then
PM,, increments (annusl and 24-hour) as
small as 3 pg/m*and 10 ug/m? (Class I),
13 pg/m?* and 37 pg/m? (Class 1I), and 25
pg/m?*and 75 pg/m? (Class 111) could
result. Increments for Class I variances,
as defined in § 52.21(p)(4), would be
similarly proportioned and established.
The Administrator will consider using
this approach to establish PM;e
increments. It should be noted, however,
that its use would result in PM,,
increments less stringent than the
existing TSP increments if the
Administrator selects PM,s NAAQS
concentrations from the upper portions
of the proposed ranges. The
Administrator will also appraise the
consequences of that potential outcome
in establishing PM,, increments.

Once established, PM;, increments in
many respects could be implemented in
a similar fashion to those now in effect
for TSP, As such, only one exceedance
would be allowed per year for the short-
term increment. Also, each PM;e
increment would apply over a baseline
concentration consisting of PM,s
emissions representative of sources in
existence on the applicable baseline
date. In addition, major construction
commencing after January 6, 1975, would
affect available PM,, increment.

Several differences from the current
TSP increment system would also be
apparent if the Administrator
implements the PM;, program pursuant
only to a section 110 pathway. The
concepts of baseline date and baseline
area would have to be altered to
accommodate the PM,, system. Baseline
area now refers to all areas that are
designated attainment or unclassifiable
under section 107 for particulate matter
or SOy and in which a PSD source
triggering the baseline date would
construct or have a significant air
quality impact. An aiternative to the
area designation process would have to
be established in order to define PM;,
baseline areas.*® Readily identifiable
boundaries, such as the county, AQCR,
or entire State, would be subject to
consideration as an alternative baseline

*7 HR Rep No. 95-264, 95th Congress, 18t Sess.
(1977). p. 16311,

** This would not be the case if a Part D puthway
governed the implementation of the PM,, NAAQS
revision instead of Section 110. The present area
designation process could be used for both TSP and
PM., in defining those areas where baseline dates
are L

area for PM,,. Similarly, the definition of
baseline date would have 1o be
amended to accommodate the revised
definition of baseline area.

Another related problem concerns
where the new Class I PMys increments
would apply. It appears that the
mandatory Class I areas identified in
Section 162 would not automatically be
relevant to any new increments
established under Section 168 for PM,,
If there are no aulomatic Class I areas
for PM,o, then EPA is inclined to
establish under the authority of Sections
166 and 301 that Class | areas defined
upder section 162 are mandatory Class |
areas for the PM,, increments as well

The Administrator solicits comments
as to the extent to which new
regulations pertaining to PM,o
increments are needed and the detalls
that should be considered in light of the
preceding discussion. The Administrator
believes that the system to be used
should provide States with sufficient
flexibility for them to implement the
new requirements in harmony with their
existing PSD programs.

e, PSD Monitoring

PSD applicants generally must
provide continuous ambient monitoring
data representing the relevant air
quality around the proposed source or
modification during a 1-year period
preceding the PSD application, The necd
for monitoring data is determined in part
by the source’s projected ambient
impacts in the affected area, and the
existing air pollution in that area.
Usually, a source may be exempted from
the preapplication monitoring
requirement if the projected impac! of
the source or modification on the
exisling air quality is de minimis for the
pollutant of concern.

EPA has defined the existing
significant ambient concentration for
particulate matter as 10 pg/m? (24-hr
average), expressed as “total suspended
particulate,” for monitoring purposes.
This concentration would be retained
due to the Administrator’s proposal to
have a secondary TSP NAAQS,
Establishing a PM;, primary NAAQS
would necessitate that EPA define a
new significance level for monitoring
purposes, which reflects ambient PM,
concentrations.

The significance level that EPA
originally defined for TSP represents 5
times the lowest detectable
concentration in ambient air that can be
measured by the available
instrumentation, i.e., a high-volume
sampler (hi-vol) August 7, 1980 (45 FR
52710). Because the sensitivity of the
PM,y sampling methodology is
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essentially identical to the TSP
methodology, EPA finds no basis for
establishing a different significance
leve! for ambient concentrations of
PM.e. Thus, EPA |s today proposing to
estahlish a PM,, significant ambient
concentration of 10 pg/m?, 24-hour
average, to be used to determine when a
prospective source may be exempted
from the ambient monitoring data
requirements for PMyo. See the proposed
amendment to § 52.21(i)(8)(i).**

Under the provisions proposed in
§ 52.21(i)(11) (i) and (ii), EPA intends to
allow the use of ambient data collected
from ambient samplers not designated
as PMyo reference or equivalent methods
until PMye reference or equivalent
method samplers are designated and
commercially available. These
alternative samplers would include
measurement of the following
particulate matter size fractions: (1)
PMao. (2) PMys, or (3) TSP. While EPA
intends temporarily to allow applicants
to use data from certain alternative
monitoring methods, the data would be
used to support an air quality impact
analysis demonstrating compliance with
the PMyo primary NAAQS. Accordingly,
EPA is proposing a new provision
requiring the PSD applicant to use only
ambient data collected by alternative
samplers approved by the
Administrator, and requiring conversion
of the data using estimating procedures
approved by the Administrator. See
proposed § 52.21(m)(1){viii).

The above provisions would apply
during the monitoring transition period
until all PSD applicants are required to
use Ambient PM;o monitoring data
collected by approved PM;o reference or
equivalent methods. EPA intends to use
procedures, which are set forth in the
draft revisions to the EPA document

™ The Administentor Is tuking this opportunity to
correct several ertors that have existed in the table
of significant ambien! concentrations since the time
the tuble was first published on August.7, 1960,

First. the averaging petiod for lead is being revised
0 & 3-month aversge. This would conform to the 3-
month averaging period specified for the lead
NAAQS. The averaging period for each criteria
pollutant was intended to confarm to the shortest
sveraging period for which a NAAQS was defined
for that particulur pollutant.

Second, the Administrator is revising the
significant concentrutions for beryllium and
hydrogen sulfide b tralions were
listed incorrectly. The beryllium concentration was
promulgated as 0.0005, which was low by a factor of
two. It should have been 0,001 ug/m*. The hydrogen

sullide concentration was promulgated as 0.04 ug/
m*, which iy the minimum detectable concentration
und did not reflect the factor of five as used to
establish sach of the other significant ambient
concentrations. The correct value for hydrogen
sulfide should therefore be 0.2 ug/m®. The
Administraior does not intend 1o take comments on
these specific revisions becsuse he regards them to
be technical and clarifying amendments,

entitled Ambient Monitoring Guidelines
for Prevention of Significant
Deterjoration (PSD), to implement such
provisions. The draft document is
available for public comment in the
docket for today’s proposed rulemaking.
[See AVAILABILITY OF RELATED
INFORMATION |

f. Transition Provisions

Because today's proposal could
subject additional sources to PSD
review for particulate matter, some
transition provisions are necessary in
the PSD regulations to phase in this new
regulatory coverage. Two grandfather
provisions would be necessary to
address the phase-in of any new PSD
requirements (excluding ambient
monitoring) resulting from a revised
particulate matter NAAQS.

First, under the amendments being
proposed, EPA does not intend to cause
the retroactive review of sources that
were not previously subject to PSD
review, provided that the sources (a)
obtained all the necessary approvals
under the SIP before the effective date
of the new requirements, and (b)
commenced physical construction
within 18 months of the effective date of
the new requirements (or any earlier
time required under the SIP). See
proposed § 52.21(i){4)(ix).

Second, EPA is proposing a
grandfather provision to exclude from
PSD review under the proposed
regulations any sources that have
submitted a complete application
{including those for which a final
determination has not yet been made) to
EPA or its delegated representative on
or before the promulgation of the Part 52
PSD regulations being proposed today.
Such sources would be required to
comply only with the existing PSD
requirements. See proposed
§ 52.21(i)(4)(x).

EPA also believes that it is necessary
to provide some additional relief to
applicants who would otherwise be
expected to begin collecting ambient
monitoring data for PMyo as of the
promulgation date of the amendments
being proposed today.?® One year of
preapplication monitoring data is
generally required to be submitted as
part of a complete PSD application

3% As mentioned above, the Administrator is
considering the need to delay the effect of the PM;.
umendmants in 40 CFR Part 52 untl] after States
have had the notmal unity to revise their
S1P’s. If such delay is determined to be appropriate.
then a monitoring transition scheme reduced in
scope will be promulgated. Using the same rationale
as identified later in this section, the length of
trapaition will be discounted by the amount of time

package. Thus, the grandfathering
provisions mentioned above, which
cover complete applications submitted
before promulgation of the new PSD
regulations, would be insufficient to
provide adequate relief for applicants
whose ongoing application preparation
and on-site monitoring efforts did not
take into account any PM,s monitoring.
EPA intends to allow those applicants to
use, where available, TSP monitoring
data or data from certain nondesignated
samplers to estimate ambient PM;p
levels,

In addition to the problem of existing
monitoring efforts which did not
consider PM,o, EPA believes that other
important time factors need to be
considered. First, the commercial
availability of ambient PM;o samplers
suitable for designation as reference or
equivalent method samplers could be
delayed up to almost one year from the
promulgation date of the revised
NAAQS for particulate matter, Then,
once the samplers are available and
designated, additional time would be
needed for applicants to install and
calibrate the samplers on site before a
PM,0 sampling network could begin to
operate. Taking into account the
extended period before which PMio
sampling with reference or equivalent
methods could begin, as well as the fact
that a minimum of 4 months of data
must be collected from any site {See
§ 52.21(m)(1)(iv)}, EPA is proposing that
certain nondesignated methods be
allowed as an interim alternative in the
specific situations outlined below. See
Section e,, PSD Monitoring, of this
preamble for further discussion of the
interim alternatives to PM; reference or
equivalent method monitoring.

EPA is proposing three transition
provisions which relate to
preapplication monitoring requirements
for PMyo. The first of the three transition
provisions, related to ensuring the
availability of PMe instrumentation,
would give the Administrator
discretionary authority to exempt from
PM;o monitoring requirements certain
applicants who would become subject to
PM;, nfanitoring requirements under the
newly proposed requirements, provided
they submit complete applications
within 10 months after promulgation of
the proposed PSD amendments for PMie.
See proposed § 52.21(i)(11)(i). EPA
generally tends to grant the exemption
unless the Administralor determines
that representative ambient monitoring
data *! would be available and

31 EPA allows PSD applicants to meet the PSD

allowed for in making the 40 CFR Part 52 regulati
effective.

preapplication monitoring data requirements
Coatinued
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sufficient time would exist before
submission of an otherwise complete
application to collect and analyze such
representative data and to estimate
PM;q concentrations from it.

The next provision applies to those
sources that submit an application that
is complete, excep! for the monitoring
data requirements for PMyo, between 10
and 16 months after the date of
promulgated PSD amendments. This
provision would allow certain
applicants to monitor PM, or other
particulate size fractions during the
interim period when they would be
unable to acquire and make operational
& PM:» monitoring network utilizing
designated samplers. In particular, the
proposed rule would provide that data
based on TSP sampling or on a
nondesignated mathod for PMe or PMis,
as approved by the Administrator, shall
be gathered over a period at least equal
to a period extending from the date 8
months after promulgation to the date
when the application would otherwise
become complete. [See proposed
§ 52.21(1)(11)(if).)

Finally, the third transition provision
related to PM,o monitoring equipment
phase-in would address all PSD
applications that would become
complete, except for the PMe
monitoring requirements, between 16
and 24 months after promulgation. This
phase-in provision would require that
for certain sources the reference method
PM,, monitoring data shall be gathered
with dezlgnat methods over at least
the period extending from the date 12
months from the date of promulgation to
the date when the application becomes
otherwise complete with respect to the
other monitoring requirements [See
proposed § 52.21(m)(1)(vii)}.

3. Proposed Part 51 PSD Regulations

EPA is also proposing amendments to
the PSD requirements in Part 51, Section
51.24 sets forth the minimum SIP
requirements for an approvable PSD
program. States must adopt procedures
that follow these requirements when
developing new or revised portions of a
SIP. The proposed amendments
generally parallel the changes to the
Part 52 PSD Regulations establishing a
dual PM,,/TSP review system for
particular matter. The amendments
include the addition of the PM;, size
fraction and an emissions rate of 15 TPY

through the use of existing representative air quality
monitoring dets. Before EPA will approve the use of
representative data, however, certain criteria which
consider the monitor Jocation, quality of the data,
and currentness of the date must be mot. These
critaria are discussed in detall in the EPA guldeline
entitled Ambieat Monitoring Guidelines for
Prevention of Significant Deterioration (PSD).

to the definition of “significant” under
Section 51.24{b)(23)(i), and the addition
of PM;s and an ambient value of 10 ug/
m?3, 24-hour average, to the list of
significance values pertaining to
ambient monitoring under § 51.24(i)[8)(i).
The reasons for EPA's selection of these
particular values associated with PM;e
were described in the previous
discussion of the Part 52 PSD
amendments.

A new § 51.24{i)(10) is also being
added so that States could adopt
transition provisions, including those
dealing with grandfathering provisions
and a PM, monitoring phase-in
program, that are compatible with the
intent of the Federal transition
provisions proposed in the Part 52 PSD

regulations.
C. Nonattainment NSR Requirements

1. Applicability

Sources seeking to construct in areas
designated as nonaltainment for
particulate matter (TSP) under section
107 of the Act for any (primary or
secondary) NAAQS are currently
subject to one of three sets of
nonattainment NSR regulations
depending on the specified
circumstances. A fourth NSR regulation
applies to sources that would not locate

in a designated nonattainment area but -

would cause or contribute to a NAAQS
violation. In all cases, the requirements
are applied to major stationary scurces
or major modifications. A “major
stationary source" for nonattainment
purposes is any source that emits or has
the potential to emit 100-TPY of any
pollutant. A “major modification™ is
defined in the same manner as for PSD,
using significance values to determine
whether a significant net emissions
increase al a major stationary source
would occur.

Under the first set of regulations, after
June 30, 1979, State plans that satisfy the
NSR requirements of Part D of the Act
are to be in effect in any Section 107
area designated as nonattainment for
TSP. Pursuant to Part D and EPA's NSR
regulations in § 51.18(j), States are to
develop plans requiring major stationary
sources and major modifications of
particulate matter to offset their
proposed emissions and to apply the
“lowest achievable emission rate"
(LAER). All offsets must be secured in a
manner consistent with the plan's
requirement to show reasonable further
progress while attaining the primary
ambient air quality standards no later
than the prescribed statutory attainment
deadlines. Part D also requires that each
major source that has common
ownership with the proposed project

within the same State must be in
compliance with the applicable SIP
requirements.

Second, before July 1, 1979, and in
other situations, such as where a Part D
plan was not due by July 1, 1879, EPA’s
Emissions Offset Interpretative Rule
(Offset Rule) is to apply. The Offset Rule
requirements are similar to those of
§ 51.18(j) and are contained in Appendix
S 1o Part 51,

Third, for areas where a Part D plan is
due but a plan satisfying the Part D
requirements has not been submitted or
is not being carried out in accordance
with such requirements, a ban on major
construction is to be imposed. Section
110(a)(2){I) bans construction of major
stationary sources and major
modifications of the applicable
nonattainment pollutant until EPA
approves a Part D SIP, including
adequate NSR provisions. Under section
173 of the Act, major construction
involving the nonattainment pollutant is
to be prevented in any nonatiainment
area where a State or local government
fails to properly carry out its approved
Part D SIP. Regulations governing
implementation of the growth
moratorium are codified at 40 CFR 52.24.

Finally. on May 13, 1980, EPA
promulgated additional NSR
requirements in § 51.18(k) to provide a
procedure that would allow States to
meet the statutory requirements
contained in sections 110(a)(2)(D} and
185{a){3)(B) of the Act. When taken
together, these statutory provisions
require that States review all major
sources that would not locate in
designated nonattainment areas but
would cause or contribute to violations
of national standards, to reduce their
impact on air quality so as to assure
attainment and maintenance of ambient
air quality standards.

General criteria for evaluating each
State’s program under § 51.18(k) were
provided in the preamble at the time of
promulgation (45 FR 31312, May 13,
1980). Under those criteria, States mus!
submit a program that; (1) Applies to all
major sources significantly causing or
contributing to a violation of a standard
under the significance criteria used by
Section IILA. of the Offset Rule, and (2)
assures that ambient air quality
standards are attained and maintained.
EPA also indicated in the preamble thal.

" until a State plan meeting § 51.18(k)

requirements is approved by EPA, the
permit program under § 51.18(j) (if such
requirements were already in place and
applicable) or EPA’s Offset Rule would
apply to sources causing or contributing
to a violation and not locating in a
designated nonattainment area.




Federal Register / Vol. 50, No. 63 / Tuesday, April 2, 1985 / Proposed Rules

13151

The impact of implementing the
proposed revisions to the particulate
matter NAAQS under a section 110
pathway would be significant in terms
of which nonattainment NSR
requirements would apply with respect
to the two regulated forms of particulate
matter. Implementing the revised
secondary TSP standard under Section
110 rather than Part D would
significantly change current NSR
requirements for TSP sources. A
discussion of the proposed applicability
of NSR to each form follows.

a. Primary Standards (PMio)

As proposed today, PSD programs in
conjunction with the nonattainment NSR
requirements in § 51.18(k) would apply
in all areas to sources whose emissions
cause or contribute to violations of the
PM,o primary NAAQS. The
Adminstrator's preliminary finding that
Part D of the Act does not apply in
implementing the PM;e SIP requirements
determines that a Part D NSR program
does not apply to any PMio
nonattainment situations.®*
Accordingly, in the absence of a formal
area designation process for PMie
nonattainment areas, the State § 51.18(k)
program will have to address a
potentially broad range of
nonattainment situations. In light of this
vast and varied coverage, the
Administrator is concerned as to what
collection of preconstruction review
requirements would represent an
adequate § 51,18(k) program for PMe.

The Administrator interprets section
110{a)(2)(D) of the Act to require States,
as a minimum, to implement an
emissions offset program as part of the
preconstruction review of any major
new source or major modification whose
prospective construction in a PSD area
would cause or significantly contribute
lo an existing violation of any NAAQS.,
Under that program, any such source
would have to obtain emissions offsets

** If the proposed PMqs primary NAAQS is
determined to be implemented in part under o Part
D approach, then the Part D nonattainment
preconstruction review system would also apply for
PMio. In nddition, the area classification systom as
it would pertain directly to PM.s (e.8. attainment,
nonattainment) would be used to determine which
particular pr review requirements
would apply. In areas designated as nonattainment
for PM,e. EPA would require that a Part D new
source review program (including requirements for
LAER, emissions offsets consistent with re ble
further progress, Statewide compliance, and
construction ban) be implemented pursuant to
requirements under § 51.18(7), as these requirements
would be revised to include PM.s.

Section 51.18(k) would continue to spply as
proposed but would be limited in its applicability
lin the same manner as would the PSD program for

:“\':‘ to areas not designated as nonattainment for
vl »

sufficient to provide a positive nel air
quality benefit in the area(s) of
significant impact. Moreover, EPA
would approve the emissions offset
program under § 51.18(k) only if
creditability criteria at least as sirigent
as the criteria set forth under § 51.18(j)
are required to be applied to the offsets.

EPA interprets this offset requirement,
in conjunction with the mentioned
criteria for applying offsets, as the
minimum condition to be applied to a
major source or modification locating
outside a designated nonattainment
area bul causing or contributing to a
NAAQS violation with respect to the
nonattainment pollution. EPA believes
that this is necessary to require sources
to reduce their impact so as not o
interfere with the attainment and
maintenance of national standards. The
Administrator is concerned, however,
that an emissions offset program as
described may not always be sufficient
to assure attainment and maintenance
of the PM;s § NAAQS. For this reason,
the Administrator is soliciting comments
regarding the need to impose, under
§ 51.18(k), additional requirements, such
as the requirements for LAER and
Statewide compliance under Part D of
the Act, upon all or certain sources with
respect to their PM,o emissions causing
or contributing to a PMis § NAAQS
violation.

As stated earlier in this preamble, the
Agency intends to require an offsets
program under the Part 52 PSD
regulations and has solicited comments
as to what additional conditions should
be considered. The Administrator
intends to be consistent in terms of the
minimum conditions that would be
applied by EPA when issuing a PSD
permit under the Part 52 PSD regulations
and the minimum conditions that EPA
would ultimately require from States
under an approved § 51.18(k) program.
The Administrator will consider
carefully all relevant comments in order
to establish such criteria for PMio.

With respect to an emissions offset
program for PM;o, the Administrator
believes that States should be given
considerable flexibility in designing
their own programs. They can opt for a
case-by-case offset system or they can
choose to meet § 51.18(k) by developing
a PM,o growth allowance to account for
new and modified sources. An
acceptable NSR program using a growth
allowance system must ensure that
usable PM;o emissions reductions are:
(1) Specifically defined as surplus in the
relevant attainment demonstration, (2)
Federally enforceable at the time of
source construction approval, (3)
sufficient to offset the new emissions of

the subject source (using the § 51.18(j)
criteria regarding emissions offset
baseline), and (4) permanent and have
occurred on or before the operation date
of the new or modified source. See
§ 51.18(j)(3)(ii)(c). States opting to use a
growth allowance account may also
want to implement a case-by-case offset
program as an alternate program should
the account become inadequate to
approve further growth at any particular
time.

Until States revise their SIP's under
§ 51.18(k) with respect to PM,q, EPA is
proposing that certain interim measures
be implemented which satisfy section
110{a)(2)(D)(i) to ensure the protection of
the PM, standards by State
preconstruction review programs, In the
May 18, 1980, Federal Register, in which
EPA promulgated § 51.18(k)
requirements, the Administrator
indicated that the EPA Offset Rule
would remain in effect until States
submitted and received approval of their
program under § 51.18(k). The
Administrator is today proposing to
amend Section 111 of the Offset Rule to
address major sources or major
modifications constructing in an
attainment or unclassifiable area, i.e., a
PSD area, and causing or contributing to
a PM;o NAAQS violation. The rule
would then become effective for PM;o on
the date of final notice, which will occur
simultaneously with promulgation of
revised NAAQS for particulate matter.
The Offset Rule would continue in effect
with respect to PM,o until a State's own
§ 51.18(k) program is approved by EPA.

Under Section III of EPA’s Offset Rule,
any affected major construction project
must apply LAER, obtain emissions
offsets which provide a positive net air
quality benefit in the affected area, and
certify Statewide source compliance. In
harmony with the approach being
proposed for determining BACT, the
Administrator believes that either of
two methods for setting and enforcing
the LAER requirement(s could be
followed. First, where the techniques are
available to estimate and enforce levels
of PM, stack emissions from the
proposed source, LAER could be
expressed directly as a PM;o emissions
limitation. However, where sufficient
uncertainty in the related techniques
would exist or where inadequate data
would prevent meaningful estimates of
PM,, stack emissions, the emissions
limitation could continue to be
expressed in terms of particulate matter
emissions, provided this procedure
ensures application of the best control
technology for PMio. The Administrator
solicits comment on these and any
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alternative means to ensure LAER for
PMIO-

The reguirement to procure sufficient
offsetting emissions reductions would be
fulfilled in a manner consistent with
netting requirements under today's PSD

roposal. That is, just as reductions of
arge particles are not creditable against
increases in PM;o emissions in deciding
whether a source has undergone a major
modification, neither are such
reductions appropriate for fulfilling the
emissions reduction requirement under
condition 3 of the Offset Rule. Finally,
with respect lo intrastate compliance,
the requirement would continue 1o apply
to major sources under comman
ownership with the praposed project.

With respect to applications of the
construction ban in § 52.24, no growth
ban for reasons related tg the
nonaftainment area statos of the
existing TSP primary NAAQS would be
continued or imposed under today’s
proposal. Since nonattainment
designations under section 107 of the
Act would not apply with respect to the
PM;o primary standards under a section
110 legal pathway, no construction ban
under either section 110{a)(2)(I) or
section 173(4) of the Act would
immediately apply either, and bans
already in effect for particulate matter

would be lifted nupon promulgation of the ,

PM;s NAAQS??

EPA is considering whether
imposition of the construction ban for
PM;o would be appropriate under
authority of section 301 when a State
fails to meet its obligation to develop
and submit an acceptable PMyo plan
revision within the 8-month period
following EPA's promulgation, or fails to
implement & plan after it has been
approved. Section 301(a)(1) of the Act
authorizes the Administrator to
prescribe regulations that are necessary
to carry out his functions under the Act.
Without the imposition of a PMye
construction ban, the Agency would
retain the ability to encourage
expeditious SIP development, but only
through potential section 176{b) funding
sanctions or the promulgation of Federal
rules to ensure attainment. Incentives
for PMyo SIP development essentially
would be limited to the same types of
incentives used for lead, visibility, and
PSD SIP's [i.e., SIP's nol stemming from
Part D requirements) that were not

31 Under a Part D legal pathway, the Agency
believes that the construction ban, particularly the
ban arising from section 173(4), would remain
available for fallores 1o imploment PV, revisions in
designated PMu, nonattainment areas. Bans
currontly [n effect for particulate matier would oot
be lifted unless the areu is redesignated to
attainment for the primary NAAQS or a PMe SIP is
spproved EPA.

submitted in a timely manner. EPA
believes that additional sanctions may
be necessary where PM,, NAAQS
violations are occurring.

On the other hand, the Administrator
recognizes the clear intent of Congress
that States be given considerable
flexibility in carrying out their planning
responsibilities under the Act.
Comments are therefore solicited on the
real value of the construction ban as an
air quality planning tool and the specific
need to establish it for PM,, SIP
development purposes. Comments are
also requested on the planning
circumstances under which such a ban
should be imposed.

b. Secondary Standards

The new source review requirements
that would apply to new and modified
TSP sources under the revised
secondary TSP standard will depend on
whether EPA implements that standard
under Part D or section 110. Under the
Part D alternative, all current efforts to
develop NSR requirements would
remain appropriate, During the period
when additional requirements are being
added or existing requirements are
being modified, the NSR rules approved
under § 51.18(j) would remain in effect
for TSP. States with nonattainment
areas for which adequate TSP plans,
including NSR requirements, were not
developed, or with areas that are newly
classified as nonattainment for TSP,
would implement the Offset Rule to
govern the approval process for major
construction until SIP development work
to accommodate the new TSP secandary
NAAQS is completed.®*

Under the Part D approach, newly
designated TSP nonaltainment areas
could include some TSP areas earlier
classified as attainment under EPA’s
fugitive dust policy, should applicable
portions of that policy be no longer
available. Whether areas would be
redesignated as new nonattainment
areas for TSP is not certain at this time,
however [see footnote 3). In the event
that any area does remain designated as
attainment or unclassifiable for the TSP
secondary NAAQS under Section 107,
States would be required to implement
the PSD program in conjunction with the
program requirements for offsets under

§ 51.18(k).

* Section 129 of the Act stutes that the EPA
Offset Rule applies In nonaltainment areas until
either the growth ban is imposed or a State rule
meeting the applicable Part D requirements is
approved. In the case of the sacondary standurds,
the Offset Rule can only be superseded by an
approved Sitate NSR rule due 10 EPA’s longstanding
policy not to apply the construction ban with
respect 10 secondary standards.

No TSP construction bans would be
imposed, in any event since EPA would
continue its existing policy relative to
the secondary standards. As explained
above, the Agency believes that it is
inappropriate to impose the ban if a
State fails 1o achieve a secondary
standard, including the one proposed for
TSP on March 20, 1984. EPA continues to
believe that a penalty such as the
construction ban was intended by the
Congress 10 be used in areas where it
could catalyze more rapid development
of suitable SIP's where needed to
protect public health.

If EPA chooses to implement the
revised secondary TSP standard under
section 110 instead of Part D, the
nonattainment NSR program that would
apply for purposes of the primary PM,,
NAAQS {described ebove] would apply
in essentlally the same way 1o new and
modified TSP sources. Thus, The PSD
requirements in conjunction with the
§ 51.18(k) requirements described above
would replace the Part D NSR rules and
apply to sources in all areas whose
emissians would cause or contribute to
violations of the secondary TSP
NAAQS, Those States that had not
revised their SIP's to apply the § 51.18
(k) program would, under today's
proposal, be subject to the requirements
of the Offset Rule until they adopted and
received EPA approval of sucha
program. ¥or the reasons discussed
earlier, EPA would not apply any
construction ban to areas exceeding the
revised secondary TSP standard. EPA
could, however, use its section 176(b)
authority to restrict funding to States
that did not revise their SIF's to include
the new NSR requirements.

2. Proposed Changes Within the
Nonattasinment NSR Regulations

The following sections of this notice
describe the changes EPA will make in
its nonattainment NSR regulations if it
implements the primary PM,, standards
under section 110 and the secondary
TSP standards under Part D. This
description serves as an illustration of
the regulalory consequences that
accompany one particular choice of
implementation schemes. Choice of &
different scheme (e.g., implementation of
the primary and secondary NAAQS
under section 110) would result in
additional changes as described in this
notice.

a. Construction Ban (Section 52.24)

No changes are being proposed within
§ 52.24 to reflect PM,, applicability

under the section 110 legal pathway. As
mentioned, this regulation would not be
triggered automatically by the failure of
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an area to develop or implement a PM,o
SIP since the Administrator has made a
preliminary determination that Part D
does not apply to the primary NAAQS
being proposed. However, as discussed
above, the Administrator is soliciting
comments as to whether he can and
should: (1) Use his rulemaking discretion
under section 301 of the Act to
reestablish a construction ban to
stimulate the timely development and
implementation of PM;e plans, and (2)
implement the particulate matter
NAAQS changes under a Part D
pathway instead of the proposed section
110 pathway so as to retain Part D
authority to retain and/or impose the
construction ban.

b. Offset Rule (Appendix S of Part 51)

If EPA chooses to implement the PM;q
standards under section 110 and the
secondary TSP standard under Part D,
EPA's Offset Rule would continue to
apply for situations involving particulate
matter in the form of TSP, and EPA
would amend the rule to address PM;e
during the period preceding EPA
approval of a State's § 51.18(k) program
for PMie. In order to enable the
distinction between the two forms of
particulate matter, EPA is proposing to
amend the significant emissions rate for
“particulate matter” so that the existing
emissions rate of 25 TPY would apply to
“particulate matter emissions." This
term is being proposed to define that
portion of particulate matter measured
as ambient TSP. A new significant
emissions rate of 15 TPY for “PMio
emissions™ is also being proposed. [See
proposed revision to Section 1L.A.10.(i).
of Appendix S to Part 51.]

Section 111 of the Rule is proposed to
be amended by adding “"PM;o" to the
table containing significant ambient
concentrations for different averaging
periods. Annual and 24-hour
concentrations of 1.0 ug/m?® and 5 ug/
m?, respectively, are to be added. These
concentrations would be used to
determine whether a PMo source would
have significant ambient impact and
thereby cause or contribute to a NAAQS
violation: Because EPA has proposed to
sel a secondary TSP NAAQS only in
terms of an annual averaging period,
deletion of the 24-hr significant ambient
concentration currently in effect is
proposed. [See proposed Section 1ILA.
of Appendix S to Part 51,

c. Part D NSR Requirements {Section
SL.18(j)]

EPA is proposing to amend the
existing significant emissions rate for
“particulate matter” (TSP) in paragraph
()(1)(x) in the same manner as was
described above for the Offset Rule.

While EPA is not proposing any
revisions to the Part D NSR
requirements with respect to PMyo
because of the preliminary selection of a
section 110 pathway, the Agency does
recognize that States may want to cover
PM,o within their existing nonattainment
rule structure and to incorporate the
revisions into a maintenance strategy.
This would be appropriate in existing
nonattainment areas with respect to
TSP, which become “clean” areas with
respect to PM;e, but would have air
quality only marginally better than that
dictated by the revised NAAQS. In such
cases, the State may want to incorporate
into its PM,, plan some of the
requirements associated with the
current Offset Rule or § 51.18(f). Such
requirements would then be added to
the existing PSD requirements as criteria
for new source approval when PMiq
emissions are being reviewed.

d. Section 51.18(k)

EPA is proposing certain amendments
to § 51.18(k) which are necessary to
reflect the proposed changes to the
particulate matter NAAQS, and to
clarify the existing requirements. With
respect to particulate matter, EPA is
proposing to add “PM;," as a regulated
pollutant and to establish annual and
24-hour significant ambient impact
levels (expressed as ambient
concentrations of PMyo). The significant
ambient impact levels are to be used to
enable a source to determine whether its
emissions would cause or contribute to
a NAAQS violation at any location. EPA
is also proposing to delete the 24-hour
significance level for TSP in light of the
fact that only an annual TSP secondary
NAAQS is being considered under the
Administrator's proposal. See proposed
§ 51.18(k)(2).

EPA is proposing to clarify that the
requirements apply to any major
stationary source as defined by section
302(j) of the Act, i.e., 100 TPY or more of
any pollutant. See proposed
§ 51.18(k)(1). The Act uses this definition
of major source for the purposes of
section 110(a)(2)(D). Thus, as proposed,
the major source definition in § 51.18(k)
would cover all PSD sources as well as
certain non-PSD sources. Such non-PSD
sources would include sources that have
the potential to emit 100 TPY or more
(but less than 250 tons per year) and are
not included on the 28-source category
listing for PSD.

For PSD sources, the requirements
under § 51.18(k) would be applied in
addition to all applicable PSD
requirements. With regard to non-PSD
major sources, § 51.18(k) requirements
would be applied in addition to
whatever existing permit requirements

for major sources remain in the
approved SIP. In either case, the
reguirements would apply to significant
PM,, emissions (proposed as 15 TPY or
more) if the resulting impact from the
source is at least 5 ug/m?(24-hour) or 1
pg/m? (annual).

D. Solicitation of Comments on an
Alternative Approach

While proposing to retain a TSP
secondary standard, the Administrator,
as noted in his proposal on March 20,
1984, solicited public comment on the
possibility of making the secondary
NAAQS equivalent in all respects,
including particle size, to the proposed
primary standards for PMyo. such an
action could well have profound
implications for the NSR/PSD program.

With respect to geographic
applicability of NSR/PSD rules, the
program outlined previously for the PM;s
primary standards would generally
apply for the secondary NAAQS as
well, assuming that the results of the
level selected for the secondary
standard would be viewed as requiring
additional plan requirements above the
eurrent secondary NAAQS. That is, the
PSD rules would apply to both
attainment and nonattainment
preconstruction reviews of the PM,o
primary and secondary NAAQS until
nonattainment problems are addressed
in an approved SIP rule ensuring
sufficient PM, offsets,

Also possible is the prospect that the
selected level for the secondary
standard, expressed as PM,o, would
require less stringent plan requirements
than the existing secondary NAAQS. As
such, the applicable requirements would
depend on whether EPA decides that
Part D governs relaxations of the pre-
1977 NAAQS or, instead, that section
110 governs all NAAQS revisions. If
EPA decides that Part D would govern
the implementation of the revised
secondary NAAQS, then a new Part D
program for secondary PM;e NAAQS,
similar in every way to the present one
for TSP, would be established. PSD
review would apply to PM;, for
purposes of the secondary standard in
areas designated attainment or
unclassifiable under section 107 for the
PM;o secondary standard.

Under PM,e primary and secondary
NAAQS, PM,e would clearly be
regulated under the Act. A proposed
project would be subject to the
appropriate NSR/PSD preconstruction
review for PMy, if sufficient quantities
of new PM,, emissions would result
from its construction. However, il is not
clear whether TSP would continue to be
regulated under the Act. If it were, the
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dual PSD system for PMye and TSP
oullined in preceding parts of this
section would also be expected 10 apply.
Potential reasons for the continued
regulation of TSP include the fact that
the many NSPS under their existing
design for TSP continue to restrict
particulate matter.

In addition, PSD increments, although
phrased in terms of particulate matter,
were designed assuming TSP as the
regulated poliutant. Since some adverse
effects are expected from particles
larger than PMs, it appears plavsible
that this statutorily defined allowance
could continue to operate in terms of
TSP if the section 163 increments remain
geographically applicable (see
discussion below). If so, TSP might still
be viewed as being regulated under the
Act and, as such, would remain subject
to PSD review.

The possible impact on the existing
PSD increments for particulate matter
could be mare severe if & PMyo
secondary NAAQS were interpreted as
being more stringent than the current
TSP secondary standard. If this were so,
section 107 designations would not be
established for either the primary or
secondary PM,o NAAQS. In that case,
the particulate matter PSD increments
might not apply in any area because
they arguably apply only in areas
designated as attainment or
unclassifiable pursuant to section
107(d)(1) (D) or (E) for particulate
matter. [See footnote 27 and
accompanying text.]

EPA believes that Congress intended
the PSD increments to be a budgeting
mechanism for controlling air quality
increases before the NAAQS level
would be reached. Consequently,
serious questions arise as to whether the
section 163 increments for particulate
matter would continue to apply in
areas 7* based on their previous section
107 designations for TSP or whether
these increments (or some substitute
ones based on PM;s) must be
reestablished under section 166 of the
Act in order to apply. See the preceding
discussion on section 166 rulemaking for
PM,, increments,

The Administratoer solicits comment
as to the impact on the TSP-based
increments contained in section 163
should the section 107 designation
process no longer apply to particulate
matter, i.e., if bath the secondary and
primary NAAQS revisions, whether in

2% The guestions regurding continued increment
spplicability do not extend 1o the mandatory
Federal Class 1 areas and increments. since they are
directly established by the Act and are not linked to
the section 107 ares designation process. See
sections 162{a) and 163(b)(1) of the Act.

terms of PM,p or TSP, are impleménted
using only section 110 of the Act without
Part D. This may lead to the
nonapplicability of curreat Class Il and
11l increments for particulate matter,
since section 162{a)(3) limits the Class Ul
increments lo areas identified pursuant
to section 107. If the current particulate
matter increments would not apply in
areas other than the mandatory Class |
areas, then EPA also solicits specific
comment on the peed to reinstate,
through its section 301 rulemaking
powers, the section 163 increments for
TSP. Such increments would be in
addition 10 section 186 increments for
PMyo.

The Administrator requests comment
on all the probable impacts to the NSR/
PSD program if a PMyo standard is
chaosen to define both the primary and
secondary NAAQS. This information
will be valuable should the Agency
promulgate any standards that are
different from the proposed PM,o
primary and TSP secondary NAAQS
combination.

VL. Impact on NSPS Program

Section 111{b}{1){A) of the Clean Air
Act requires that standards of
performance for new sources {NSPS) be
established for any category of
stationary sources that *, . . causes, or
contributes significantly te, air pollution
which may reasonably be anticipated to
endanger public heaith or welfare

" Under section uua)ﬂ] the
standards must reflect *. . application
of the best system of conlmuons
emission reduction which (taking into
consideration the cost of achieving such
emission reduction, any nonair quality
health and environmental impact and
energy requirements) the Administrator
determines has been adequately
demonstrated . . . ." This level of
control technology required by NSPS is
often referred to as "best demonstrated
technology™ or “BDT."” Currently, there
are 22 NSPS that regulate particulate
matter.

The current NSPS also have the effect
of controlling PM;s pollution. For
example, most NSPS are based on either
fabric filters or electrostatic
precipitators, and these technologies
control PM,e that is emitted in the
particulate phase. Depending on the
source, PMse fractions in these
controlled gas streams may range from
60 percent to almost 100 percent.

If EPA promulgates NAAQS for PMy,
it intends to take the following actions
on NSPS:

(1) The Agency would complete an
assessment already underway to
determine whether or not to revise NSPS
because of PM;e considerations. The

NSPS assessment would identify the
source categories thal are significant
emitters of PMyp and the effectiveness of
the controls required by the NSPS in
controlling PM;e. The analysis would
address not only primarily emitted
particulates, but aiso condensible gases
that form PM,, in the ambient air after
release fram the stack. The study would
produce a list of source categories for
which NSPS should be revised to reflect
BDT for PM,e. The Agency would then
proceed to revise NSPS giving highest
priority to the most significant emitters
Of PMjo.

(2) Each NSPS is reviewed every 4
years as required by section 111(b)(1)(B)
of the Act. All NSPS would be assessed
for effectiveness in controlling PM,o
when they were reviewed. This
approach would ensure that all NSPS for
particulate matter would be evaluated
regardless of whether or not identified
as high priority in the source assessment
screening.

(3) EPA would consider PMyo in
developing any future NSPS.

VII. Revisions to Part 51, Requirements
for Preparation, Adoption, and Submittal
of Implementation Plans *¢

A. Regulatory Reform

EPA proposed on October 11, 1983 (48
FR 46152), to streamline Part 51 by
deleting obsolete provisions, removing
unnecessary requirements, reducing
reporting burdens on the States, and
restructuring the entire part into a new
format that will be easier to use than the
existing format. Restructuring of Part 51
is a separate action independent from
today’s action concerning revised
particulate matter standards. In keeping
with that effort, however, some of the
revisions to Part 51 being proposed
today are in the new format.
Specifically. the revisions {discussed
below) to §§ 51.1 and 51.16 are the new
section numbers 51.100 and 51.151,
respectively, in the restructured Part 51
formar. |

Once completely restructured, Part 51
will reflect the act requirements
pertaining to SiP's in general terms
rather than specifying requirements by
poliutant. This action will simplify
formerly detailed regulations and
provide for more flexibility. Since most
references to specific pollutants will
have been removed from Part 51, only @
small number of changes, aside from the
NSR/PSD changes, are needed in this

** The revisions described in this section ana
propoved at the end of this notice are Hlustrative of
the regulstory cansequences of one of severs!
choices of implementing the revised NAAQS
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action to revise Part 51 in response to
the revised particulate matter standards.

B. Basic SIP Requirements

Part 51 will still contain requirements
that must be me! by control strategies in
order to be approvable. The new
Subpart G, Control Strategy, of the
restructured format will contain these
requirements. All of these requirements
are applicable to SIP's for primary and
secondary particulate matter NAAQS.
The Administrator will judge the SIP's
agains! these requirements to determine
their approvability. Where SIP's already
contain certain provisions, such as a
description of administrative
procedures, these need not be repeated
in the SIP revision submitted for the
revised particulate matter NAAQS.

C. Section 51.18, Review of New Sources
and Modifications

In this section the significance level
for particulate matter is being revised to
indicate that the emission rate is in
terms of “particulate matter emissions”
as opposed to "particulate matter.” This
conforms to propesed definitions of
these terms. In paragraph [k](lL
reference is added to par:::%mp s (j)(1)
(iv) and (v) of § 51.18 which contain
definitions of “new major stationary
source” and "“major modification.” Also
in paragraph (k){(1) a change is proposed
to replace 40 CFR 81.300 et seq. " with
“Section 107 of the Act” where reference
is made to area classifications. A table
(now in Appendix S) is proposed to be
added to § 51.18(k) to indicate
significant ambient impact
concentrations. Within this table the 24-
hour concentration is proposed to be
deleted for TSP, since there would no
longer be a 24-hour TSP NAAQS;
significant concentrations for the annual
and 24-hour averaging times are
proposed to be added for PM,e. Finally,
paragraph (k)(3) is proposed to be added
which would exclude a source from the
requirements of paragraph (k) with
respect to any pollutant for which the
location of the source is designated as
nonattainment.

D. Section 51.24, Prevention of
Significant Deterioration of Air Quality

Various amendments to the
requirements for the prevention of
significant deterioration are being
proposed to be added to § 51.24 to
address PM,e. Paragraph (a)(8)(i) is
proposed to be changed to allow States
9 months from the date of promulgation
of PMie NAAQS to adopt and submit the
appropriate SIP revisions. In paragraph
(b)(23)(1), the existing significant
emissions rate for particulate matter is
proposed to be changed so as to clarify

that it is to be measured in terms of
“particulate matter emissions.” A new
significant emissions rate for particulate
matter is also proposed to be added
which would be expressed in terms of
“PMio emissions.” Thus, for particulate
matter there would be significant
emissions rates for both regulated forms,
i.e. TSP and PMye. The increments for
particulate matter in paragraphs (c) and
(p) are proposed to be changed to
indicate that the specified
concentrations apply to ambient TSP In
paragraph (i) the significant ambient
concentration for particulate matter is
proposed to be changed to indicate that
the specified value applies to either TSP
or PMe. Also in paragraph (i), technical
and clarifying amendments are being
made to lead, beryllium, and hydrogen
sulfide to correct for previous
typographical errors. Finally, an
amendment is being proposed that
would allow States to adopt PMse
transition provisions that parallel the
proposed transition provisions in

§ 52.21.

E. Section 51.100, Definitions

EPA proposes to add clarifying
definitions to Part 51. A generic
definition of “particulate matter” is
added which parallels the use of the
term in the revised criteria document for
particulate matter. Definitions of
“particulate matter emissions” and
“PM 10 emissions” are proposed which
would distinguish between the two. A
definition of "PMy," is proposed which
would define PM,, as particulate matter
with an aerodynamic diameter less than
or equal to a nominal 10 um as mesured
by a reference method based on
Appendix ] of Part 50, Finally, a
definition of “total suspended
particulate" is proposed which would
define it as particulate matter measured
by the method described in Appendix B
of Part 50.

F. Section 51.151, Significant Harm
Levels

The review and revision of health and
welfare criteria for particulate matter
and sulfur oxides and the proposed
revisions to the NAAQS for particulate
matter necessitate certain changes to
the significant harm levels. To conform
with the proposed revisions to the
primary (health based) NAAQS for
particulate matter, the Administrator
proposes that the indicator for the
g:rticulate matter significant harm level

changed from TSP to PM,.

It is also proposed that the significant
harm concentration level for particulate
matter be revised. The criteria document
indicates that increases in daily total
mortality during the London winters of

1958/59 to 1971/72 occurred when
particle levels, measured as British
Smoke (BS),27 and sulfur dioxide (SO:)
levels where both above 500 pug/m? (p.
14-51). While the relative importance of
SO.: cannot be specified unequivocally,
the conservative assumption (with
respect to particles) is that similar
responses might have occurred without
substantial amounts of SO; present as
discussed in the EPA staff paper for
particulate matter (EPA 1982, p. 88). In
addition to potential SO; interaction,
consideration must also be given to
comparing BS and PMe. Because the
smoke reading responds to darkness
instead of mass, the relationship
between BS and a mass index such as
PMyq is particularly uncertain. To
account for this, the staff paper (p. 99)
derives general boundary relationships
comparing BS and PMe units from the
available aerometric data. The lower
bound assumes a BS reading equals a
PM;e mass reading while the upper
bound assumes PM,o mass=BS
reading +100 pg/m?®. The lower bound
includes a margin of safety compared
with the upper bound of the range. In
light of the previous assumption
regarding SO; interaction, it would be
reasonable when expressing BS results
in PM;, units to use the upper and less
conservative portion of the range
identified in the staff paper. Therefore,
based on the available evidence, EPA

roposes to change the significant harm

evel for particulate matter from 100 ug/
m?* measured as TSP to 600 ug/m?*
measured as PMyq.

The Administrator also proposes that

the significant harm level for the
combined levels of particulate matter

- (measured as TSP) and sulfur dioxide be

deleted. As noted in the staff paper (p.
71), it is not clear from the relevant
scientific evidence that such a combined
particulate matter-sulfur dioxide index
provides any improvement in protecting
against significant harm from particulate
matter over a single significant harm
level for particulate matter that is
chosen with due consideration of the
potential interactive effects. As
discussed above, the proposed
significant harm level for particulate
matter does take into account, in a
conservative fashion, potential SO,
interaction. Continuation of the current
combined TSP-SO; index is, therefore,
no longer appropriate nor needed from
the standpoint of particulate matter. The

57 British Smoke (BS) is a psoudo-mass indicator
related to small particle {size less than a nominal 4.5
micrometers) darkness. This particulste matter
indicator was widely used in British and other
European studies.
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possibility of new combined significant
harm level from the standpoint of SO,
will be considered in the reView of the
SO, standards and significant harm
level.

More detailed discussion of the
information supporting these proposed
revisions can be found in the criteria
document and staff paper which are
available for inspection at the Central
Docket Section (Docket No, A-82-37).
The address of the Central Docket
Section is given at the beginning of this
notice.

G. Section 51.322, Sources Subject to
Emission Reporting

Since the proposed revisions to the
NAAQS for particulate matter would
retain a secondary standard for TSP, the
Agency foresees a continuing need to
obtain annual reports on particulate
matter emissions [as proposed to be
defined in § 51.100 (gg)] in order to
perform various types of national
analyses and to prepare national
emissions trends reports. No change is
proposed to the existing definition of
sources of particulate matter subject to
reporting. The reporting of emissions
data lo the National Emissions Data
System (NEDS) for facilities and
emission points of particulate matter
would continue as required by the
existing regulations,

The new proposed provisions would
establish annual reporting of PM;e
emissions data from facilities and
emission points located within areas for
which a PM;, control strategy is
prepared. Facility-specific PMo
emissions would be used by the Agency.
to prepare analyses for its
environmental management reports, for
analyzing progress toward attainment
and air quality-emissions relationships
and for special analyses of problem
areas. The Agency recognizes that
States may not typically determine PMio
emissions for sources in areas where
control strategies are not prepared. It is
the Agency's intent to require reporting
of annual PM;, emissions only for
facilities and emission points that will
be included within the emission
inventories needed to prepare State
implementation plans for the PM;o
NAAQS. The criteria for determining
which sources are subject to reporting
would be the same emission levels as
for particulate matter emissions. These
are: facilities emitting over 90.7 metric
tons {100 tons) of PM;, and emission
points of over 22.7 metric tons (25 tons)
of PMya.

H. Section 51,323, Reportable Emissions
Data and Information

The proposed revisions to this section
would require that PM,, emissions data
be reported to EPA's Hazardous and
Trace Emissions System (HATREMS).
This would be necessary because NEDS
has a capability limited to sloring
emissions data for particulate matter
(i.e., total particulate matter emissions),
sulfur dioxide, carbon monoxide,
volatile organic compounds, and
nitrogen dioxide, In order to minimize
reporting burdens associated with PM,,
emissions reporting, only four data items
would have to be reported for any
facility or emission point: the NEDS
identification code, the annual PM;e
emissions (expressed as tons per year),
the estimation method, and the year of
record. All other information on PM;,
sources will be updated routinely
through the annual reports on sources of
particulate matter submitted to NEDS,

1. Revisions to Appendix L

Appendix L to Part 51 contains
example air pollution episode levels and
contingency plans for the purpose of
prevenling air pollution from reaching
the significant harm levels prescribed in
Section 51.151. To conform with the
proposed revisions to the significant
harm level for particulate matter, certain
changes to Appendix L are required.
EPA propeses the following revisions to
the example episode Jevels for
particulate matter:

(1) That the indicator particulate
matter episode levels be changed from
TSP to PM,,, as is proposed for the
significant harm level;

(2) That the combined particulate
matter/sulfur dioxide episode levels be
deleted;

(3) That the example alert level for
particulate matter be changed to 350 ug/
m 3, 24-hour average;

(4) That the example warning leve! for
particulate matter be changed to 420 ug/
m? 24-hour average; and

(5) That the example emergency level
be changed lo 500 pg/m?, 24-hour
average.

The basis for changing the indicator
for particulate matter and for deleting
the combined particulate matter/sulfur
dioxide episode levels is the same basis
as discussed above for the revisions to
Section 51.151. With respect to example
episode levels, the proposed alert level
reflects the upper bound of the range of
interest in the staff paper. The staif
paper concludes that at or above 350
pg/m?® health effects are likely 1o occur
in certan sensitive population groups.
Therefore, it would be appropriate under
the episode criteria to initiate first stage

conirol action when this ambient level
of particulate matter occurs, The
proposed warning and emergency levels
are set at approximately equal
increments betwean the proposed alert
level and the proposed significant harm
level. This approach would provide
some opportunity for tha control actions
associatled with each episode level to
take effect before the next stage is
triggered and additional control actions
become necessary,

J. Revisions to Appendix S

Appendix S is proposed to be revised
by changing the existing significant
emissions rate for particulate matter in
paragraph ILA10(i) to indicate that the
specified rate of 25 TPY applies with
respect to “particulate matter
emissions.” Also in paragraph ILA 10(i),
a new significant emissions rate for
particulate matter, in the form of PM,, is
proposed to be added which would be
expressed in terms of “PM,s emissions.”
In paragraph IILA., the table of
significant ambient impact levels is
proposed to be revised by deleting the
24-hour level for TSP, and by adding the
pollutant “PM,," and significant levels
for PM, with respect lo the annual and
24-hour averaging periods, Thus, for
particulate matter, there would be
significant emissions rates and
significant ambient impact levels {or
both regulated forms, i.e., TSP and PM,,

VIIL Revisions to Part 52, Approval and
Promulgation of Implementation
Plans 3%

A, Section 52.01, Definitions

The proposed amendments to this
section are the same as those proposed
for § 51,100,

B. Seqtion 52.21, Prevention of
Significant Deterioration of Air Quaolity

The amendments for the Part 52 PSD
regulations in § 52.21 include the
amendments proposed for § 51.24
concerning (1) the significant emission
rate for particulate matter, (2) the
ambien! increments for particulate
matter, and (3} the significant ambien!
concentrations for particulate matter,
lead, beryllium and hydrogen sulfide.
Also, in paragraph (i)(4) new provisions
are being proposed to grandfather
certain applicants from additional PSD
review resulting from new PM;,
requirements where prescribed criteria
have been met by the applicant. In
paragraphs (i){11) and (m)(1) (vii) and

3 The revisions described in this section and
proposed al the end of this notice are illustrative of

the regulatory consequences of one of several
chojces of implementing the revised NAAQS
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(viii), new transition provisions for
preconstruction monitoring have been
proposed which would exclude
spplicants from PM;e monitoring
methods depending on when a complete
application is submitted relative lo the
promulgation date of the PM,s NAAQS.
Finally, paragraph (w)(2) is proposed lo
be changed to replace the date "june 28,
1978, with the date “August 7, 1980,"
which is the latest date on which PSD
requirements under this section were
issued.

IX. Revisions to Part 81, Designation of
Areas for Air Quality Planning
Purposes *¢

Part 81 is proposed to be revised to
remove the area designations for the
primary particulate matter NAAQS
since section 107 would not apply to the
PM,« NAAQS. The designations for the
secondary particulate matter NAAQS
will be retained only if EPA decides that
section 107 and Part D of the Act would
still apply to the revised secondary
NAAQS.

On August 27, 1979, EPA noted in the
Federal Register {44 FR 50098) that for
the original particulate matter
nonattainment designations, for areas in
which both primary and secondary
NAAQS were being violated only the
column for the primary NAAQS was
marked, rather than both primary and
secondary NAAQS columns being
marked. The notice pointed out that if
an area is nonattainment for the primary
particulate matter NAAQS, it is
assumed nonattainment for the
secondary NAAQS also, even though
the secondary NAAQS column is not
marked. Since this caused confusion,
EPA began marking the secondary
NAAQS columns where appropriate on
an individual [by State) basis as Federal
Register notices revising designations
were published. Today's proposal
completes the process of marking the
secondary NAAQS columns and then
deletes the columns for the primary
NAAQS.

Regulatory and Environmental Impacts

I Regulatory Impact Analysis

Under Executive Order (EO) 12201,
EPA must determine whether &
regulation is a “major rule” for which a
Regulatory Impact Analysis (RIA) is
required. The Agency has determined
the particulate matter NAAQS proposal
of March 20, 1984, to be a major action,
and has prepared a draft RIA which is
discussed in that notice (49 FR 10421).

O ———.

** The revisions described in this section and
Proposed at the end of this notice are Hlustrative of
the regulatory consequences of one of several
choices of implementing the revised NAAQS.

The regulations proposed herein have
been determined by the Agency not to
be a major action in and of themselves.
This action addresses the
implementation of the proposed NAAQS
and does not itself resull in the
economic effects set forth in Section I of
the Order as grounds for finding a
regulation to be a major rule.

IL Impact on Small Entities

The Regulatory Flexibility Act
requires that all Federal agencies
consider the impacts of final regulations
on small entities, which are defined to
be small businesses, small
organizations, and small governmental
jurisdictions (5 U.S.C. 801 et seq.). EPA
has considered the potential impacts of
today’s action in combination with the
March 20, 1984, proposals on small
entity groups and included a detailed
discussion of that effort in the March 20,
1984, notice (page 10422). The reader is
referred to that discussion for further
details.

IIL Impact on Reporting Requirements

The proposed revisions to Parts 51
and 52 were submitted to the Office of
Management and Budget (OMB) for
review as required by EO 12291. The
reporting and record keeping provisions
addressed in this notice, however, have
been submitted separately for review by
OMB under Section 3504(b) of the
Paperwork Reduction Act of 1880, U.S.C.
3501 et seq. OMB comments and EPA
responses 1o those comments are
available for public inspection in the
docket for this action.

Authority: This rulemaking is promulgated
under authority of Sections 101(b}{1), 110,
160-180, 171-178, and 301[a) of the Clean Air
Act, 42 U.S.C. 7401(b)(1), 7410, 7570-7579,
75017508, and 7601(a).

List of Subjects
40 CFR Part 51

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements,
Hydrocarbons, Ozone, Carbon
monoxide, Sulfur oxides, Nitrogen
dioxide, Lead, Particulate matter, State
implementation plans.

40 CFR Parts 50 and 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead, Carbon
monoxide, Hydrocarbons, Particulate
matter.

40 CFR Part 53

Administrative practice and
procedure,

40 CFR Part 58

Reporting and recordkeeping
requirements, Pollutants standard index,
Ambient air quality monitoring system.

40 CFR Part 81

National parks and wilderness areas.

Dated: March 20, 1985,
Lee M. Thomas,
Administrolor.
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PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

For the reasons sef out in the
preamble, Part 51 of Chapter | of Title 40
of the Code of Federal Regulations is
proposed to be amended as follows:

1. In § 5118, the fourth line in the list
in paragraph (j){1)(x) and paragraph (k)
are revised. As amended, § 51.18 reads
as follows:

§51.18 Review of new sources and
modifications.

(i) - - -

(1’ LR »

(x) L

Particulate malter: 25 TPY of particulate
malter emissions.

(k)(1) Each plan shall include a
preconstruction review permil program
or its equivalent to satisfy the
requirements of section 110(a){2){D){i) of
the Act for any new major stationary
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source or major modification as defined
in paragraphs {j)(1) (iv) and (v) of this
section. Such a program shall apply to
any such source or madification that
would locate in any area designated as
attainment or unclassifiable for any
national ambient air quality standard
pursuant to section 107 of the Act, when
it would cause or contribute to a
violation of any national ambient air
quality standard.

(2) A major source or major
modification will be considered to cause
or contribute to a violation of a national
standard when such source or
modification would exceed the following
significance levels at any locality that
does not or would not meet the
applicable national standard:

: Averaging time (hours)
Arran) g
| 24 8 | ‘3 1

|
| 26 pg/

5 po/
m* L

5 pg/
m* m*

8;;M§

05 2 mg/
my/ m*
’.I

{3) The requirements of paragraph (k)
of this section shall not apply to a major
stationary source or major modification
with respect to a particular pollutant if
the owner or operator demonstrates
that, as to that pollutant, the source or
modification is located in an area
designated as nonattainment under
Section 107 of the Act.

2. In § 51.24, paragraph (a8)(6)(i} is
revised, the fourth line in the list in
paragraph (b)(23)(i) is revised, the
entries under the headings "Particulate
matter” in the tables in paragraphs (c)
and (p)(4) are revised, paragraphs
(1)(8)i)c), (). (h), and (/) are revised,
and new paragraph (1)(10) is added as
follows:

§51.24 Prevention of significant

deterioration of air quality.
(a) - . »

[6) Amendments. (1) Any State
required to revise its implementation
plan by reason of an amendment to this
section, including any amendment
adopted simultaneously with this
paragraph, shall adopt and submit such
plan revision to the Administrator for
approval before [dale 8 months after

promulgation].
{b) Definitions.

(23)@)* * °

Particulate matter: 25 tpy of
particulate matter emissions 15 tpy of
PM;o emissions,

lc) - - -

Maximum allowable increases
[Micrograms per cubic meler].
Class 1
Pollutant
Particulste matter:

TSP, annual geometric Mean. ... 5

TSP, 24-hr maximum 10

Class 11

Particulate matter:
TSP, annual geometric mesn. ... 19
TSP, 24-hr maximMUML i imnisiisiasimiasiss 37

Class 1l

Particulate matter:
TSP, annual geometric mean... w37
TSP, 24-hr maximum,....cmen

(i

(¢) Particulate matter—10 ug/m * TSP,
24-hour average. 10ug/m 3 of PM;o, 24-
hour average:

() Lead 0.1 pg/m %, 3-month average:

(#) Beryllium—0.001 ug/m %, 24-hour
average;

{/) Hydrogen sulfide—0.2 ug/m 7, 1-
hour average;

(10) If EPA approves a plan revision
under § 51.24 as in effect before [date of
publication of Final Rule], any
subsequent revision which meets the
requirements of this section may contain
transition provisions which parallel the
transition provisions of § 52.21 (i)(11)(i)-
(iit), and (m)(1)(vii) and (viii} of this
chapter as in effect on that date, these
provisions being related to monitoring
requirements for particulate matter. Any
such subsequent revision may not
contain any transition provision which
in the context of the revision would
operate any less stringently than would
its counterpart in § 52.21 of this chapter.

1) Ay
(4) » » »
Particulate matter:
TSP, annual geometric Mean. ... ~19
TSP, 24-hr maximum 37

3. In § 51.100, as proposed on October
11, 1983 (48 FR 46152), paragraphs (ff),
(gg), (hh), (ii), and (jj) are added to read
as follows:

§51.100 Definitions.

(ff) "Particulate matter” means any
agirborne finely divided solid or liquid
material with an aerodynamic diameter
smaller than a few hundred
micromelers.

(gg) "Particulate matter emissions”
means all finely divided solid or liquid
material, other than uncombined water,
emitted to the ambient air as measured
by applicable reference methods, or an
equivalent or alternative method,
specified in this chapter, or by a test
method specified in an approved State
implementation plan.

(hh) "PM.." means particulate matter
with an aerodynamic diameter less than
or equal to a nominal 10 micrometers as
measured by a reference method based
on Appendix | of Part 50 of this chapter
and designated in accordance with Part
53 of this chapter or by an equivalent
method designated in accordance with
Part 53 of this chapter.

(ii) "PM;e emissions" means finely
divided solid or liquid material, with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers emitted to
the ambient air as measured by an
applicable reference method, or an
equivalent or alternative method,
specified in this chapter or by a test
method specified in an approved State
implementation plan,

{jj) “Total suspended particulate
(TSP)" means particulate matter as
measured by the method described in
Appendix B of Part 50 of this chapter.

4. In § 51.151, as proposed on October
11, 1983 (48 FR 46152}, the third
unnumbered subdivision beginning
“sulfur dioxide and particulate matter
combined" is deleted and the second
unnumbered subdivision beginning
“particulate matter” is revised to read
as follows:

§51.151 Significant harm levels.

PM;s—600 micrograms/cubic meter.
24-hour average.

5. In § 51.322, paragraphs (a){1) and
{b)(1) are revised to read as follows:

§51.322 Source subject to emissions
reporting.

(1) For particulate matter, sulfur
oxides, hydrocarbons, nitrogen oxides.
and PM;, emissions, any facility that
actually emits a total of 80.7'metric tons
(100 tons) per year or more of any one
pollutant,

(b,-.o
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(1) For particulate matter, sulfur
oxides, hydrocarbons, nitrogen oxides,
and PM, emissions, 22.7 metric tons (25
{ons) per year or more,

6. In § 51.323, paragraphs {a)(1) and
{a)(2) are revised to read as follows:

§51.323 Reportable emissions data and
information,

(.J] .

(1) Emissions of particulate matter,
sulfur dioxide, carbon monoxide,
nitrogen oxides, and hydrocarbons, as
specified by AEROS Users Manual, Vol
Il (EPA-450/2-76-029, OAQPS No. 1.2-
139) to be coded into the National
Emissions Data System (NEDS) point
source coding forms, and

(2) PMio emissions and emissions of
lead or lead compounds measured as
elemental lead as specified by AEROS
Users Manual, Vol. Il (EPA-450/2-76-
029, OAQPS No. 1.2-039) to be coded
into the Hazardous and Trace Emissions
System (HATREMS) point source coding
forms.

7. In Appendix L, paragraphs (b), (c),
and (d) are amended by removing the
unnumbered subdivisions beginning
"SO; and particulate combined"and by
revising the unnumbered subdivisions
beginning “Particulate” to read as
follows:

Appendix L—Example Regulations for
Prevention of Air Pollution Emergency
Episodes
. . » . .

“); LR

PM,«—350 ug/m? 24-hour average.

l(_, L

PM,«—420 ug/m? 24-hour average.

‘(” e

PM,»—500 pg/m?, 24-hour average.

8. In Appendix S, the fourth line
beginning “Particulate matter” in the list

*in Section I1.A.10(i) and the table in

Section [ILA. are revised to read as
follows:

Appendix S—Emission Offset
Interpretative Ruling

ll L

IQ‘:I) ..

Particulate matter: 25 tpy of particulate
matter emissions 15 tpy of PM,s emissions.

. . » » »
R,
A. *Sae
2 ~ :
Aver; tme )
age (hours!
= I 24 8 a 1
Potut
"
50 [10ugs |5 pug/m 25 pg/
I me m*

Average timo (hows)
24 L] 3 1
TSP | 1.0 pg/
nl

PM, |10 .:ql 5 ug/m*

NO, |1 :' ;:a/

co v 0.5 mg/ 2 mg/

m* m*

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

For the reasons set out in the
preamble, Part 52 of Chapter 1 of Title 40
of the Code of Federal Regulations is
proposed to be amended as follows:

1. In § 52.01, paragraphs (i), (j), (k). (1),
and (m) are added to read as follows:

§52.01 Definitions.

(i) "Particulate matter’ means any
airborne finely divided solid or liquid
material with an aerodynamic diameter
smaller than a few hundred
micrometers.

(j) “Particulate matter emissions"
means all finely divided solid or liquid
material, other than uncombined water,
emitted to the ambient air as measured
by applicable reference methods, or an
equivalent or alternative method,
specified in this chapter, or by a test
method specified in an approved State
implementation plan.

(k) “PM,s" means particulate matter
with an aerodynamic diameter less than
or equal to a nominal 10 micrometers as
measured by a reference method based
on Appendix ] of Part 50 of this chapter
and designated in accordance with Part
53 of this chapter or by an equivalent
method designated in accordance with
Part 53 of this chapter.

(1) “PM;e emissions” means finely
divided solid or liquid material with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers emitted to
the ambient air as measured by an
applicable reference method, or an
equivalent or alternative method,
specified in this chapter or by a test
method specified in an approved State
implementation plan.

{m) “Total suspended particulate
(TSP)" means particulate matter as
measured by the method described in
Appendix B of Part 50 of this chapter.

2. In § 52.21, the fourth item in the list
in paragraph (b)(23)(i) is revised; the
entries under the headings “Particulate
matter” in the tables in paragraphs (c)
and (p)(4) are revised; paragraphs
(i)(4)(ix) and (x) are added; the third,

sixth, eighth, and twelfth items in the list
in paragraph (i)(8)(i) are revised:
paragraph (i){11) is added: paragraphs
(m)(1)(vii) and (viii) are added. and
paragraph (w)(2) is revised as follows:

§52.21 Prevention of significant
deterioration of air quality.

(b) Definitions. * * *

(23)() * * *

Particulate matter: 25 tpy of
particulate matter emissions, 15 tpy of
PM,, emissions.

(Clo ..

Class |
Pollutant
Particulate matter:
TSP, annual geometric Mean.. ... e 5
TSP, 24-hr maximum 10
- - - . -
Class 11
Particulate matter:
TSP, annual geometric mean. ... 19
TSP, 24-hr maximum 37
- . - - .
Class 11l
Particulate matter:
TSP, annual geometric mean. ... 37
TSP, 24-hr maximum 75
- . » - .

(ix) The source or modification was
not subject to § 52.21 as in effect on
August 7, 1980, and the owner or
operator:

(@) Obtained all final Federal, State,
and local preconstruction approvals or
permits necessary under the applicable
State implementation plan before [date
of publication of Final Rule);

() Commenced construction within 18
months from {date of publication of
Final Rule], or any earlier time required
unger the State implementation plan;
an

(¢) Did not discontinue construction
for a period of 18 months or more and
completed construction within a
reasonable period of time;

(x) The source or modification was
subject to 40 CFR 52.21 as in effect on
August 7, 1980, and the owner or
operator submitted an application for a
permit under this section on or before
[date of publication of Final Rule], and
the Administrator subsequently
determines that the application as
submitted before that date was
complete with respect to the
requirements of this section as is effect
on August 7, 1980.

(‘8) LR .

(l, » - .
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Particulate matter—10 pg/m?® of TSP,
24-hour average, PM,,, 24-hour average;

Lead—0.1 pg/m?> 24-hour average:

Beryllium—0.001 ug/m?, 24-hour
average;

Hydrogen sulfide—0.2 ug/m? 1-hour
average,

(11){i) At the discretion of the
Administrator, the requirements for air
quality monitoring of PMe in paragraphs
(m){1){i}={iv) of this section may not
apply to a particular source or
modification when the owner or
operator of the source or modification
submits an application for a permit
under this section on or before [date 10
months after publication of Final Rule}
and the Administrator subsequently
determines that the application as
submitted before that date was
complete, except with respect to the
requirements for monitoring particulate
malter in paragraphs [m)(1)(i)-{iv).

(ii) The requirements for air quality
monitoring of PMy in paragraphs
(m)(1){iii) and (iv) and (m)(3) of this
section shall apply to & particular source
or modification if the owner or operator
of the source or modification submits an
application for a permit under this
section between |[date 10 months after
publication of the Final Rule] and [date
16 months after promulgation]. The data
shall have been gathered over at least
the period from [date 8 months after
publication of the Final Rule| to the date
the application becomes otherwise
complete in accordance with the
provisions set forth under paragraph

(m){1)(viii) of this section, except thal if
the Administrator determines that a
complete and adequate analysis can be
accomplished with monitoring data over
a shorter period (not to be less than 4
months), the data that paragraph
(m){1)(iii) requires shall have been
gathered over that shorter period.

(m) Air quality analysis. (1)

(vii) For any application that becomes
complete, except as to the requirements
of paragraph {m)(1)(iii) and (iv)
pertaining to PM,,, between [date 18
months after publication of the Final
Rule] and [date 24 months after
publication of the Final Rule), the data
that paragraph (m})(1)(iii) requires shall
have been gathered over at least the
period from [date 12 months after
publication of the Final Rule] to the date
the application becomes otherwise
complete, except that the Administrator
determines that a complete and
adequate analysis can be accomplished
with monitoring data over a shorter
period [not to be less than 4 months), the
data that paragraph (m}{1){§ii) requires
shall have been gathered over that
shorler period.

(viii) With respect to any
requirements for air quality monitoring
PM,, under paragraphs (i)(11)(i) and (i)
of this section, the owner or operator of
the source or modification shall use a
monitoring method approved by the
Administrator and shall estimate the
ambient concentrations of PM;, using
the data collected by such approved
monitoring method in accordance with
estimating procedures approved by the
Administrator.

(p)l . .

l‘}. .

Particulate matter:
TSP, annual geometric mean.......ccme.. 10
TSP, 24-hr mMOXIMUM.....orvereersrrerresrassammasisnn... 37

(w) Permit rescission.

(2) Any owner or operator of a
stationary source or modification who
holds a permit for the source or
modification which was issued under
§ 52.21 as in effect on August 7, 1980, or
any earlier version of this section, may
request that the Administrator rescind
the permit or a particular portion of the
permit.

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

For the reasons set out in the
preamble, Part 81 of Chapter | of Title 40
of the Code of Federal Regulations is
proposed to be amended as follows:

£§ 81.301-81.356 [Amended|

In §§ 81.301 through 81.356, for each
table entitled “(State name}—TSP":

1. Any "X" in the second column
entitled "Does not meel primary
standards” is transferred to the third
column entitled "Does not meet
secondary standards," unless a
corresponding “X" already appears in
the third column.

2. The second column entitled “Does
not meet primary standards” is
removed,

[FR Doc. 85-7336 Filed 4-1-85; 8:45 am]
BILLING CODE 6560-50-M
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